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PREFACE. 


'Tp  H  E  importance  and  utility  of  Colle£lions  of  judi- 
cial Dedfions  are  univerfally  acknowledged. 

In  Scotland  the  Decifions  of  the  Superior  Courts  of 
Common  Law  have  received  a  proper  degree  of  attention. 
CoUeftions  of  Cafes  decided  in  the  prefent  Court  of  Seflion 
began  to  be  formed  at  an  early  period  after  its  inftitution, 
and  thefe  have  been  continued,  though  with  various 
.  interruptions,  till  the  prefent  day.  In  matters  of  Crimf- 
xial  Law,  the  queftions  agitated  in  the  Court  of  Jufticiary 
have  alfo  in  part  been  laid  before  the  public. 

Before  the  Union  with  England,  little  attention  appears 
to  have  been  paid  in  Scotland  to  the  Judgments  of  their 
Parliament  in  Cafes  of  Appeal ;  and  fince  that  period  the 
decifions  of  the  Britifh  Houfe  of  Peers,  in  queftions  from 
Scotland,  have  been  too  much  neglected. 

In  early  times  the  Parliament  of  Scotland  appears  to 
have  exerdfed  an  original  Jurifdiftion  in  civil  caufes  *  : 
Whether  or  not  there  exifted,  in  thofe  times,  an  Appeal 
to  the  Parliament  from  the  decifions  of  the  other  Courts 
then  exifting,  is  more  obfcure. — But  a  remedy  of  Com- 
plaint to  the  Parliament  againft  thofe  who  exercifed 
local  jurifdidion  appears  to  have  been  then  known  and 
pra^ifed. 

•  Rymer,  vol.  i.  par.  3.  pp.  117.  120.    Hague  edit* 
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Soon  after  the  return  of  James  I.  from  his  captivity  in 
England,  a  remedy  was  applied  to  the  many  inconve- 
niences, which  muft  have  refulted  from  the  original  Ju- 
rifdidion  of  the  Parliament  in  Civil  Caufes.  It  was  di* 
lefted  by  an  Ad  of  the  Legiflature*  that  Bills  of  Com- 
plaint  fhould  not  be  determined  by.  the  Parliament,  but 
by  the  ordinary  Judges  of  the  Courts  then  in  exigence, 
the  Juftice,  Chamberlain,  Sheriffs,  Baillies  of  Boroughs 
and  Baronies,  or  the  Spiritual  Judges,  with  all  of  whom, 
it  is  to  be  prefumed,  that  the  Parliament  before  this 
period  had  a  concurrent  JurifdidHon.  If  thefe  Judges 
refufed  to  execute  the  Law  evenlie^  recourfe  might  be  had 
to  the  King,  who  was  rigoroufly  to  punifh  the  offenders 
as  an  example  to  others. 

In  the  following  year,  under  the  aufpices  of  the  fame 
fagacious  Prince,  the  Court,  termed  The  Seffion^  was 
creftedtj  for  the  purpofe  of  trying  all  queflions  that 
might  be  determined  before  the  King  in  his  Council.  The 
Members  of  this  Court,  felefted  from  the  three  Eftates 
of  Parliament,  w^ere  to  examine,  conclude,  and  finally 
determine  all  queftions  brought  before  them.  The  Court 
of  the  King  in  his  Council^  mentioned  in  this  Aft  of  Par- 
liament, appears  to  have  had  concurrent  Jurifdidion  with 
the  Parliament,  and  Judges  Ordinary,  in  civil  Caufes  j 
and  it  now  retained  a  concurrent  Jurifdidion  with  the 
Court  then  eflablifhed. 

Afterwards  the  Parliament  laid  down  certain  regula- 
tions with  regard  to  Appeals,  or  as  they  were  then  ftiled 
faljing  of  doomsj  and  gave  their  authority  to  this  fpecies 
of  legal  remedy  \.  It  was  probably  left  ambiguous  whe- 
ther this  falfing  of  dooms  extended  or  not  to  the  Judg- 
ments of  The  Seffion.  To  remedy  this  ambiguity,  in  the 
following  reign,    among  other  regulations  made  with 

•  J424.  c.  45.  t  1425.  ^.65.  X  U^9.  c.  116. 
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regard  to  the  Adminiftration  of  Juftice,  it  was  provided 
by  the  Legiflature  •  that  the  Caufes  coming  before  this 
Court  fhouid  be  utterly  decided  without  any  remedy  of 
Appeal  to  the  King,  or  to  the  Parliament.  With  regard 
to  their  Judgments  therefore,  no  Appeal,  or  falfing  of 
doom^  was  competent. 

It  IS  not  neceflary  at  prefent  to  examine  minutely  the 
different  changes  which  fubfequently  took  place  in  the 
Adminiftration  of  Juftice  in  Scotland,  till  the  Supreme 
Civil  Court  was  fettled  in  its  prefent  form.  In  1475, 
the  Jurifdiftion  of  The  Seffion  appears  to  have  been  abo« 
lifhed ;  and  Parties  were  directed  to  purfue  Juftice,  firfl; 
before  the  Judges  Ordinary ;  and  a  further  remedy  was 
given  in  the  nature  of  an  Appeal  to  the  King  and  hi$ 
Council  !• 

In  1503,  a  new  Court,  termed  The  Daily  Council^  was 
creSed  with  the  lame  powers  which  formerly  belonged 
to  The  Seffion  \.  This  Court  remained  till  the  Eftablifli- 
ment  of  the  prefent  Collegp  of  Juftice ;  and  the  Legifla- 
ture, when  it  eftabliflied  this  new  Court  §,  declared 
that  its  fentences  Ihould  have  the  fame  ftrength,  force, 
and  eSed,  as  the  Decrees  of  the  Lords  of  the  Sefllon 
had,  while  that  Court  was  in  exiftence. 

In  1 674,  a  violent  conteft  arofe  between  the  Lords  of 
Council  and  SeiEon,  and  certain  Members  of  the  Faculty 
of  Advocates,  with  regard  to  the  competency  of  an  Appeal 
brought  to  Parliament  from  aDecree  of  the  Court.  ACaufe 
by  the  Earl  of  Dumfermline  againft  the  Earl  of  Callen- 
der  and  his  fon.  Lord  Almond,  had  excited  much  atten- 

•  1457.  c.  6a.  t  '475«  c-  ^^*  *"^  '4^7-  c-  ^^5* 

t  1503-  c-  5^* 

§  la  the  common  edition  of  the  Statutes  1537.   c.  36.     In  the 

tdition  known  by  the  name  of  The  Black  j^8i,  153a.  c.  <i« 
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tion,  from  what  was  confidered  a  perfonal  interference  of 
the  Duke  of  Lauderdale.  Lord  Almond,  by  the  advice 
of  Lockhart  and  Cuningham,  Advocates  then  much 
efteemed  in  their  profeffion,  prefented  an  Appeal  to  Par- 
liament againft  an  Interlocutor  pronounced  in  the  Aftion. 
This  matter  was  very  warmly  taken  up  by  the  Court ; 
they  declared  that  they  found  that  no  fuch  Appeal  had  ever 
before  been  given  in  in  Writing ;  though  in  an  Aftion  be- 
tween the  Earls  of  Glencaim  and  Eglintoun  in  1648,  an 
Appeal  had  been  made  verbally,  which  had  been  afted 
on ;  and  they  ftated  as  the  ground  of  their  opinion  of 
the  incompetency  of  an  Appeal,  that  the  Legiflature  had 
declared  that  no  Appeal  lay  from  the  Judgments  of  The 
ScffioHj  and  that  the  fentences  of  the  Senators  of  the 
College  of  Juflice  fhould  have  the  fame  force  and  eflfeft 
which  had  been  given  to  thofe  of  the  former  Court, 

Pending  the  Difcuflions  which  arofe  upon  this  fubjeft, 
another  Appeal  to  Parliament  was  prefented  in  the  name 
of  Lord  Aboyne.  The  Judges,  confidering  this  matter  of 
fufficient  importance  to  require  the  interference  of  His 
Majefty,  in  a  letter  to  Charles  IL,  complaining  of  the 
Appeals  which  had  been  prefented,  ftated  that  there  ap- 
peared no  veftige  on  record  of  any  fuch  Appeal  lince  the 
Inftitution  of  the  College  of  Juftice,  or  before  that  periods 

His  Majefty  took  up  this  matter  with  increafed  warmth. 
In  a  letter  to  the  Court  he  declared  his  diflatisfaaion 
with,  and  abborrer^e  of  thefe  Appeals,  and  direfted  that 
fpecial  care  fhould  be  taken  to  prevent  them  in  future. 
He  enjoined  that  no  perfon  conneSed  with  the  College  of 
Juftice,  nor  any  others,  ftiould  advife,  or  in  word  or 
writing  ftatfe  any  thing  that  expreffed  or  imported  the 
charging  of  the  decrees  of  the  Lords  of  Seflion  with 
injuftice,  either  in  the  way  of  Appeals  or  otherwife.  If 
the  Advocates  who  had  advifed  the  Appeals  which  had 
been  prefented  refufed  to  difown  them^  be  commanded 
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Ae  Court  to  debar  them  from  the  exercife  of  their  pro- 
fefEon  in  time  coming. 

The  Advocates  however  refufed  to  difclaim  the  Ap- 
pealsy  or  to  take  an  Oath  which  the  Court  had  arbitrarily 
tendered  to  them  to  that  efFed.  Being  fufpended  from 
the  exercife  of  their  profefTion,  many  other  Members  of 
the  Faculty  of  Advocates,  adhering  to  the  opinions  of 
their  brethren,  withdrew  along  with  them  from  the 
Court.  Under  the  fanftion  of  the  Crown  the  refraftory 
Advocates  were  afterwards  banifhed  from  Edinburgh. 
This  quarrel  between  the  Judges  and  the  Bar  was  not  ad* 
jufted  till  after  a  confiderable  lapfe  of  time ;  but  the  Ad^ 
vocates  at  lad  fubmitted  to  the  opinion  of  the  Court,  and 
upon  making  their  individual  fubmiflions,  were  received 
again  to  the  exercife  of  their  profeffion  ♦• 

1  have  not  difcovered  the  grounds  upon  which  the  Ad* 
vocates,  in  oppofition  to  the  Court,  maintained  their 
opinion.  From  the  Afts  of  Parliament  coniiderable 
doubts  may  be  entertained,  whether  Appeals  were  then 
competent  by  Law.  It  appears,  however,  that  the  Ap- 
peal between  the  Earls  of  Giencaim  and  Eglintoun,  was 
not  the  only  one  which  had  been  prefented  to  the  Parlia- 
ment fince  the  Inftitution  of  the  College  of  Juftice. 
Another  inftance  is  mentioned  in  Balfour's  Prafticks  ii| 
153^  t>  which  feems  to  have  pafled  without  obj  eft  ion, 

•  Aft«  of  Sederunt,  1674. — Preface  to  Forbcs's  DeciGon 8,  p.  17. 
Eyen  id  England,  the  appellate  jurifdi6iion  of  the  Houfe  of  Peers  waa 
not  yet  fettled :  keen  difputcs  on  this  fubjc£t,  between  the  two  Houfca 
of  Parliament,  occurred  in  1675.  Among  other  refoluiiona  parted  by 
iheCommoiMyOne  waa,"  That  there  lies  no  appeal  to  the  Judicature  of 
**  the  Lords  in  Parliament  from  Courts  of  Equity."  Lords  and  Com* 
wtomt  Journals^  May  and  June  1675. 

f  Balfour's  Prafkicks,  p.  268.  There  appears  to  be  no  doubt  that 
the  date  of  the  Inftitution  of  the  College  of  Judice  given  in  the  Black 
Aft»"(<53*)  w  xfiOTz  corred  than  that  given  in  the  common  edition  of 
the  Statutes  (1537).  The  authority  of  Balfour*a  Pradiicks  coincidea 
whh  that  of  the  Black  A£U  upon  this  point. 
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and  was  confidered  as  ihewmg  the  geneftd  cotiipeteftcy  of 
funilar  Appeals. 

Of  the  expediency  of  allowing  the  Judgments  of  the 
Court  to  be  reviewed  in  Parliament,  and  of  the  arbitrary 
nature  of  the  proceedings  againft  the  Advocates,  there 
appears  to  have  been  a  very  general  conviftion  in  the 
Country.  This  became  manifeft  at  the  Revolution,  when 
the  Convention  of  Eftates  declared  the  Banifliment  of 
the  Advocates  to  have  been  illegal,  and  afferted  it  to  be 
the  right  of  every  fubjeft  "  to  proteft  for  remeid  of  Law 
••  to  the  King  and  Parliament,  againft  fentences  pro- 
•*  nounced  by  the  Lords  of  Seffion,  providing  the  fame 
**  did  not  flop  execution  of  thofe  fentencfes  *.*' 

I  obferve  that  a  diftindion,  which  feems  hardly  intelligi- 
ble at  prefent,  was  made  at  this  period  between  Appeals  and 
the  Proteftations  for  remeid  of  Law,  which  had  now  re- 
ceived the  fanftion  of  the  Legiflature.  It  is  held  by  Lord 
Stair,  that  Appeals  were  ftill  incompetent,  but  it  is  admitted 
that  Proteftations  for  remeid  of  Law  Were  fometimes  juft 
and  neceflary.  He  feems  ftili  to  have  looked  with  an  un- 
fevorable  eye  on  the  licence  given  to  thefe  Proteftations. 
He  confidered  that  till  the  King  and  Eftates  of  Parliament 
fhould  determine  in  what  cafes  they  might  warrantably 
be  ufed,  and  in  what  cafes  (as  he  fays)  they  ought  to  be 
punifbed,  it  was  neceflary  to  ufe  caution,  left  the  Lieges 
might  enfnare  themfelves,  "  and  become  liable  to  puni/h" 
inentfor  murmuring  againft  the  Lords  f.*' 

From  the  Revolution  till  the  time  of  the  Union,  va- 
rious inftances  appear  of  Proteftations  for  remeid  of  Law 
to  the  Parliament  of  Scotland.  Several  of  them  are 
mentioned  by  the  Colledors  of  the  Decifions  of  thofe 

*  Aft  of  Convention,  1689.  c.  13. 

f  B.  4.  tit.  I.  §  56,  &c.  Some  obfcmty  alfo  feems  to  attend 
what  Ill's  Lordfhip  fays  of  the  features  of  thofe  cafes  which  were  fit 
to  be  brought  before  ParUament  for  review, 

times} 


F&EFACSf  ZUl 


times ;  and  in  fome  cafes  the  Judgments  of  the  P^lia^ 
meut  are  incidentally  ftated  where  the  parties  had  occafiott' 
to  return  to  the  Court  of  Seffion  *.  But  thofe  Judg- 
ments of  the  Parliament  never  were  fpedally  colleded 
as  Precedents,  and  are  now  perhaps  to  be  configned  to 
oblivion.  Indeed  there  is  reafon  to  fuppofe  from  the 
little  authority  given  to  private  A&s  of  Parliament,  that 
the  judgments  of  the  Parliament  of  Scotland  in  matters 
of  Appeal,  were  not  thought  to  be  of  much  weight,  fur» 
ther  than  to  the  parties  interefted.  A  learned  Author 
obferves,  that  the  ^^  Parliaments  were  at  leaft  far  better 
^^  conflituted  for  fettling  general  laws  than  for  difcuffing 
**  the  private  rights  of  Parties  !•** 


It  was  a  point  much  agitated  previous  to  the  Union, 
in  what  ipanner  Appeals  from  Scotland  (hould  be  after* 
wards  difcufied ;  and  a  confiderable  degree  of  anxiety 
prevailed  for  the  Laws  and  Cuftoms  of  that  Coimtry, 
by  allowing  the  Appeals  to  be  carried  to  the  Parliament 
of  Great  Britain  J.  The  fears  however  that  were  then 
entertained  of  an  inundation  of  Englifh  L.aw  through 
this  channel  have  not  been  verified. 

Previous  to  the  Union,  the  Claim  of  Right  had  regu* 
lated  the  efied  of  a  Proteftation  for  remeid  of  I.aw,  in 
as  much  as  it  had  provided  that  this  Proteftation  (hould 
not  ftop  execution  of  the  fentence  of  the  Court  below. 
But  the  HoUfe  of  Lords  foon  after  the  Union  made  an 
order  with  regard  to  Appeals  from  Scotland,  which  ma* 
terially  altered  this  ena^nent  of  the  Scottifh  Legiflature. 
It  was  declared,  that  after  an  order  made  to  anfwer  an 
Appeal,  and  the  due  intimation  of  fuch  order  to  the 
Refpondent,  the  fentence  or  decree  appealed  againft  from 

*  Stair  and  FountainhalPs  DcciTionS)  pqlJim, 

f  Dirlcton's  Doubts,  aud  Stewart's  Anfweri,  voe.  Parliament« 

p.  3l8. 
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fuch  time  ought  not  to  be  carried  into  execution  by  mf 
Procefs  whatever.  It  is  not  to  be  difcovered  from  the 
Journals,  whether  the  Houfe,  when  this  order  was  made^ 
"  had  under  their  confideration  that  article  of  the  dahn  of 
light  which  had  regulated  this  matter  in  Scotland  *.  This 
order,  though  not  particularly  mentioned  by  our  Text 
Writers,  was  probably  the  foundation  of  what  they  ftate 
to  be  the  Law  with  regard  to  the  eSed  of  an  Appeal  tx> 
the  Houfe  of  Lords  t* 

Several  inftances  of  reverfal  having  occurred,  Appeab 
became  fo  frequent,  at  an  early  period  after  the  UnioDi^ 
that  Lord  Fountainhall  complains  that  ^^  they  increafed 
*'  every  year,  to  the  great  impoveriihing  and  detriment 
♦*  of  the  Nation  |.'* 


They  were  ftill  in  Scotland  fKled  Pretejiations  for  rr- 
mcid  of  Law.  In  Appeals  brought  after  the  Union,  the 
form  previoufly  ufed  in  Appeals  from  Courts  of  Equity 
in  England  had  apparently  been  adopted :  But  the  old 

•  All  that  IS  known  with  regard  to  the  order,  or  the  occaflon  of  itt 
having  been  madC)  appears  from  an  entry  in  the  Journals  of  date  the 
19th  of  April  1 709,  of  the  following  tenor :  "  The  Houfe  having 
*•  this  day  heard  Counfel  apon  the  Petition  ofMr.  George  Mackenzie* 
**  fon  to  George  Mackenzie,  Grantee  from  Her  Majefty,  in  a  Decree 
•*  of  Exchequer  of  North  Britain,  pronounced  againft  Sir  Alexander 
<<  Brandy  relating  to  hia  Appeal  in  this  Houfe,  as  alfo  CqudIcI  oa 
'<  the  Petition  of  Sir  Alexander  Brand. 
**  The  following  order  waa  made,  viz» 

«*  It  18  ordered  by  the  Lords  Spiritual  and  Temporal  m  Parlia- 
*•  racnt  affemblcd,  *  That  after  an  Appeal  (hall  be  received  by  this 
'*  Houfe  from  any  fentenoe  or  decree  given  or  pronounced  in  any 
<*  Court  in  Scotland,  and  an  order  made  by  this  Houfe  for  the  Re- 
**  fpondent  to  answer  the  faid  Appeal,  and  notice  of  fuch  order  duly 
*«  ferved  on  the  Refpondent,  the  fentence  or  decree  fo  appealed  againft 
«  from  fuch  time,  ought  not  to  be  carried  into  execution  by  any  pro* 
**  cefs  whatever,* " 

f  Bankton,  B.  4.  tit.  i.  ^  6z«      Erfkine,  B.  4.  tit.  3.  §  2. 

X  VoL  a.  p.  734. 
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form  of  taking  a  Proteft  againft  the  decifion  of  the 
Court,  and  declaring  the  grounds  of  Appeal  by  an  In- 
ftrument  under  the  hand  of  a  Notary  Publick  was  conti-_ 
nued  for  a  confiderable  period  after  the  Union.  When 
the  eSkGt  of  an  order  of  the  Houfe  of  Lords  upon  a  x 

Petition  of  Appeal  came  to  be  generally  underftood,  the 
frotejiattons  for  remeid  of  Law  were  gradually  dif- 
continued,  and  for  many  years  have  been  wholly  left 
oflf. 

Queftions  decided  on  Appeal,  after  the  time  of  the 
Union,  though  they  excited  attention,  do  not  feem  at 
firft  to  have  been  more  regarded  as  precedents,  than  the 
Queftions  appealed  in  the  Parliament  of  Scotland  had 
before  been.  The  great  weight  and  authority,  however, 
of  the  Judgments  of  the  Britifli  Houfe  of  Lords  have 
been  long  received  and  acknowledged  ;  but,  while  their 
dediions  in  particular  inftances  have  excited  much  atten- 
tion, no  coUeftion  of  them  has  hitherto  been  given  ta 
the  publickt 

Various  reafons  might  be  affigned  for  the  negleft  of 
this  valuable  body  of  decifions.  At  firft,  the  jealoufy 
that  was  entertained  by  the  Courts  and  by  the  Pra£K- 
tioners  of  the  Law  of  Scotland,  of  the  new  appellate 
Iurifdi£lion,  may  be  fuppofed  to  have  prevented  the  deci- 
fions from  being  collefted  and  treated  with  the  refpe£l 
which  they  deferved.  The  country,  too,  was  much  agi- 
tated with  political  queftions  of  great  magnitude,  which 
foon  after  kindled  a  rebellion  and  civil  war.  In  thefe 
turbulent  periods,  it  is  not  probable  that  many  of  the 

•  Proceedings  In  fuch  Cafes  before  the  Parliament  were  regulated 
by  1695,  c.  2-  The  form  of  a  Protcftation  for  remcid  of  Law  may 
\/^  fcea  ia  the  Ar\  and  OJice  of  a  Notary^  p,  30a » 

Appeal 
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Appeal  Cafes,  which  were  printed  for  the  Houfe  < 
Lords,  found  their  way  to  Scotland ;  and  in  after  time 
more  adapted  for  fuch  purfuits,  the  difficulty  of  pr 
curing  a  complete  Colledion  of  thefe  Cafes  may  ha^ 
been  deemed  to  be  an  unfurmountable  obftacle  to  tl 
Slaking  a  Report  of  them. 

The  Collections  of  printed  Appeal  Cafes,  which  go 
hr  back  as  the  Union,  muft  neceffarily  be  in  the  hani 
of  but  a  few  individuals ;  and  probably,  there  is  no  i 
dance  where  fuch  a  Colle£tion  is  complete.  For  want 
proper  arrangement,  thefe  Cafes  mud-  alfo  be  of  litl 
ufe  to  the  poffeffors  of  them ;  and  the  expence  of  pr 
curing  them  is  confiderable.  Having  had  aqcefs  to  a  ve 
full  Colleftion  of  Appeal  Cafes  *,  I  have  for  fome  yea 
turned  my  attention  to  the  pra£licability  of  giving  to  ti 
Publick  thofe  Queftions,  relative  to  the  Law  of  Scotlan 
which  have  been  decided  in  the  laft  refort.  Having  es 
mined  the  Journals  of  the  Houfe  of  Lbrds  to  find  wh 
Appeals  had  come  to  a  decifion,  and  having  infpe£t 
'  the  CoUeftions  of  Cafes  in  the  Libraries  of  fevei 
publick  bodies  and  individuals,  it  appeared  that  th( 
Appeal  Cafes  have  been  preferved  for  the  greateft  pa 
and  they  have  been  hitherto  found  in  all  but  a  very  f 
inftances. 

In  the  period  to  which  my  attention  has  hitherto  be 
chiefly  direded  f,  feveral  reafons  have  appeared  tendi 
to  render  fuch  a  work  defirable.  Many  Cafes  have  be 
appealed  which  are  not  to  be  found  among  the  dedfic 
of  the  Court  of  Seflion  hitherto  publifhed.  In  func 
inftances,  alfo,  where  the  Judgments  of  the  Court 
Seflion  have  been  reverfed  in  Parliament,  the  original  ( 

*  Belonging  to  John  Spottifwoode,  £fq. 
f  From    the    Union  till  the    commencement  of  the    reign 
George  II. 
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cifions  ftill  remain  as  precedents  (and  thefe  in  fome  quef- 
lions'of  much  moment)  in  the  Collections  of  decided 
Cafes,  in  the  Diftionary  of  Decifions,  and  in  the  works 
of  the  Law  Writers  of  authority.  The  inftances  where 
fuch  reverfals  are  properly  ftated^  in  this  period,  are  fo 
few  as  only  to  form  exceptions  to  the  general  praftice. 
Some  Cafes  alfo  have  occurred,  where  it  appears  from 
the  Dictionary  and  the  books  of  authority,  that  the  Judg* 
ments  of  the  Court  below  had  been  given  in  a  certain 
way ;  whereas  in  fad  fuch  Judgments  were  merely  inter- 
locutory, and  were  afterwards  altered  by  the  Court,  and 
the  latter  Judgments  afErmed  upon  Appeal. 

In  the  Queftions  here  coUeded,  there  is  a  degree  o£ 
certainty  that  the  whole  of  the  Matter  at  iiTue  is  before 
the  Reader ;  but  in  the  Collections  of  the  Decifions  of 
the  Court  of  Seffion,  during  the  period  before-menrioned, 
the  Judgments  reported  are  often  Interlocutors  pro* 
nounced  upon  feparate  points  of  a  Caufe,  the  reft  of 
^hich  is  fometimes  not  to  be  found  in  fuch  Collections, 
la  general  in  the  printed  Decifions  of  the  Court  6f  SeC^ 
(ion,  during  that  period,  there  is  little  certainty,  that  the 
Judgment  reported,  was  either  the  final  Decifion  in  the 
Caufe,  or  that  fuch  Judgment  was  not  brought  before  a 
Court  of  Appeal. 

By  mentioning  thefe  particulars,  it  Is  not  intended  to 
bring  into  queftion  the  accuracy  or  authority  of  Lord 
Kaimes,  and  other  learned  men,  whofe  labours  have 
tended  fo  much  to  benefit  the  Science  of  the  Law  of 
Scotland.  They  fhew,  however,  that  this  branch  of 
legal  Decifions,  furely  a  moft  important  one,  has  not 
been  fufficiently  attended  to  by  thefe  writers. 

After  a  good  deal  of  confideration  as  to  the  fhape  in 
which  the  Cafes  on  Appeal  fhould  be  given,  it  has  been 

refolved 


fiefolved  to  adopt  the  following  arrangement :  To  gtv^ 
Statement  of  the  circumftances  mvolving  each  Cafe,  an 
of  the  proceedings  leading  to  the  Interlocutors  appeale 
from;  to  give  thefe  Interlocutors,  with  their  dates,  ; 
torreSly  as  they  can  be  learned  from  the  original  Cafes  * 
and  to  afcertain  from  the  Journals  of  the  Houfe  of  Lord 
where  this  can  be  done,  what  Interlocutors  were  appeale 
from  in  every  caufe,  with  their  dates :  if  the  Cafe  di 
pends  upon  Matter  of  Argument  in  Law,  or  of  Coi 
ftrudion,  to  give  the  heads  of  fuch  Argument :  whei 
it  depends  upon  difputed  Fa£ts,  it  has  been  confiderc 
unnecefTary,  in  mod  iaftances,  to  detail  thefe  difpute 
Fads ;  the  Judgment  is  then  given  as  dated  in  the  Jou: 
iials»  This  arrangement  has  only  been  varied,  whei 
reafons  appeared  requiring  fuch  alteration.  On  the  ma 
gin  are  given  References  to  the  printed  Colledions  < 
Decifions,  in  which  particular  Cafes  are  reported,  wit 
a  fhort  Abftraft  of  each  Cafe.  At  the  end  of  eac 
Number,  the  Names  of  the  Counfel,  which  appa 
at  the  original  Cafes,  are  dated,  and  fuch  other  obferv; 
tions  ore  added  as  have  occurred  upon  that  particular  Caf 

A  good  many  Cafes  in  the  prefent  Volume  relate  ! 
quedions  arifing  out  of  Forfeitures  incurred  for  High  Tre 
fon.  A  learned  Reporter  of  Decifions  in  Scotland  mej 
tions  t  that  he  had  omitted  almod  all  the  Cafes  of  Treafoi 
in  the  hope  (among  other  reafons)  that  there  woul 
not  at  lead  for  ages  be  occafion  to  confult  them.  I  ha^ 
ventured  to  think  a  different  courfe  more  expedient  wil 
regard  to  cafes  of  this  nature.  Many  of  thefe  Cafes  ai 
curious  in  themfelves,  and  it  is  not  in  their  dired  appl 

•  In  the  Interlocutors,  the  terms  /fppeUanl  and  Refpondcnt  ha 
been  generally  ufed,  more  cafily  to  mark  the  Parlicj.  This  is  coi 
monly  done  in  the  early  Appeal  Cafes. 

f  Preface  to  Maclaurlu's  CrimiQal  Cafes,  p.  4. 
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^ae6oa  only  that  they  may  be  ufeful.     The  courfe  of 
events  has  happily  done  away  the  grounds  of  delicacy 

lipon  fuch  fiibjeds. 

At  one  time  k  was  intended  to  have  given  thefe  Re- 
ports in  a  more  dialled  form :  but  upon  further  Reflec- 
6aa  this  has  been  deemed  to  be  inexpedient*  During 
the  period  to  which  attention  hsts  hitherto  been  chiefly 
direAed,  few  Cafes  have  occurred  from  which  fome 
ioipoitaBt  deduction  in  Law  or  in  Pra&ice  may  not  be^ 
ginned* 

It  may  be  obje&ed  that  the  ratio  decidendi  mud  often 

be  unknown  or  obfcure  in  thefe  Reports ;  but  the  fame 

obje&ion  may  be  made  to  moil  of  the  Reports  of  Ded- 

(kms  in  Scotland  during  this  period.    The  Interlocutom 

appealed  from  frequently  contain  information  as  to  the 

ground  of  Dedfion;  and  it  is  the  prefent  objeft  to  ftate 

with  ^ftinfl-nefe  how  the  Court  of  Appeal  has  dealt  with 

the  Interlocutors  pronounced  by  the  inferior  Courts  under 

certain  drcumftances.    This  has  now  been  unknown  for 

more  than  a  century ;  and  it  is  conceived  to  be  an  objeft 

oi  confiderable  Importance  to  obtain  fo  mucb^  whera 

prcdiably  Utile  more  can  now  be  obtained^ 
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In  page  6u  fir  No*  9.  read  Na  is. 
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314.  fir  the  fiar,  read  the  taiUer. 
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REPORTS  OF  CASES 


ON  APPEAL  FROM  SCOTLAND. 


Cafe  i; 

Sir  James  Gray,  Baronet,  -  -    Appethni ;    Foaaah- 

James  Dvke  of  Hamilton,  Charles  Earl  of  nd  %%tt 

Selkirk,  and  Captain  Alexander  Gavin^       Rejpondenfsi  '•*'  ^^ 

loth  March  1708-0. 

Ttriign  Deeds. '•^kn  affigoment  of  a  bood,  (both  being  eiecutod  ia  Eogltii4  Mi4  ^  ^  i 

ia  the  Eoglifh  fom)  intiiiutcd  by  letter  only^  11  preferible  to  a  poftoiaf 

aneftmeoc 
The  judgmeftty  fiodlog  that  tW  law  of  Scotland  flboaU  regulate  thli  cafis*  ia  »■      */ ' 

verfcd. 
Hslograpb  lettersu — The  Cotirt  hiving  refbfed  to  allow  holograph  lettert  to  bt 

equivalcflt  to  an  iotlmatioD^udgincat  alfo  rcfcrfed* 

IN  1703  the  Duke  of  Hamilton  having  borrowed  1000/.  fron 
Captain  Gavin  at  London,  he  there  [^ranted  Gavin  his  bondl 
in  the  Engliih  form  for  re-payment  of  that  fum  with  intereft. 

Gavin  being  indebted  to  Sir  James  Gray,  the  appellanti  who 
was  then  alfo  in  London,  he  in  July  1704,  aflligned  the  faid  bond 
to  Sir  James;  and  the  affignment  was  executed  in  England,  and 
in  the  £ngli(h  form.  No  formal  intimation  of  this  affignment 
was  made  to  the  Duke  of  Hamilton  according  to  the  moda 
pra£lifed  in  Scotland,  but  Sir  James,  on  the  7th  of  Septembet 
1705,  gave  the  duke  notice  of  it  by  letter,  and  he  received  aa 
anfwerfrom  his  grace,  in  his  own  hand-writing,  bearing  date  tho  \ 

22d  of  the  fame  month,  acknowledging  that  he  had  notice  of  tho 
affignment,  promiGng  payment  to  Sir  James  of  principal  aq4 
intereft,  and  defirtng  not  to  be  prcffi:d  till  he  was  in  a  condition  to 
pay:  and  Sir  James  received -another  letter  from  the  duke  of  % 
fimilar  nature,  alfo  written  by  his  grace  himfelf,  and  bearing 
date  the  5th  of  April  X7o6« 

The  refpondent,  {he  £arl  of  Selkirk,  brother  of  the  Duke  of  Ha* 
otilton  (a),  to  whom  Captain  Gavin  was  alfo  indebted  in  a  large 

(«)  They  were  both  fooi  of  Uidj  Ann  Hamiltoa  and  WUlfam  Earl  of  Selkirk  afters 
vaids  Doke  of  Hamikoa. 

B  ftttn 
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Ibm  of  money,  haying  got  notice  of  the  duke'»  debt  to  Gavis^ 
and   the   aflignment  thereof,  on  the   14th  of  June   1706,  laid 
arreftmcnts  in  Scotland  in  the  hands  of  his  grace  and  Sir  James 
^  Gray  towards  fatisfafiion  of  his  own  debt.     But  Sir  James,  not- 

^  withftaoding  thefe  arreftments,  on  the  31ft  of  Mtfch  17079  pro- 

cured a  new  bond  from  the  duke  to  bimftlf  corroborating  the 
former,  and  for  payment  of  the  1000/.  by  inflalments;  and  he  at 
fame  time  granted  the  duke  a  counter  obligation,  that  he  would 
procure  a  decree  of  the  court  of  fcflion  for  the  duke's  payment 
of  ^the  money  to  him,  and  to  keep  his  grace  h^trmlefs  from  t^c 
arredment.  All  the  parties  in  thefe  traiiIa£lions  were  Scotf- 
men. 

Sir  James  having  brought  an  a£lion  before  the  court  of  feflion 
againlt  the  Duke  of  Hamilton  for  payment  of  the  money  to  him 
accordingly,  the  Earl  of  Selkirk  appeared  for  his  intereft,  infifl- 
tng  that  his  arredment  was  preferable  to  Sir  James's  aflignment, 
'  which  had  not  been  legally  intimated.  Sir  James  contended^ 
that  the  law  of  England,  which  did  not  require  a  formal  intima- 
tion, ought  to  regulate  this  cafe ;  and,  further,  that  the  duke's 
,  letters  were  equivalent  to  an  intimation. 

After  fundry  proceedings  in  this  caufe,  the  Lord  Ordinary 
found,  that  the  duke's  letters  were  equivalent  to  an  intimation, 
and  that  the  dates  thereof  were  prior  to  the  earl's  arrellment,  and 
therefore  preferred  Sir  James  Gray,  and  decerned. 

But  the  refpondent  having  brought  the  Lord  Ordinary's  judg« 
nent  under  review,  the  court  by  interlocutor  on  the  22d  of  July 
1708,  found  *<  that  Sir  James  Gray  having  made  his  ele^ion 
**  to  profecute  his  a£lion  before  a  Scots  judicature,  had  fubmitted 
<*  it  to  the  law  of  Scotland,  which  requires  an  aiCgnment  to 
**  be  intimated  in  a  particular  manner  prefcribed  as  eflcntial  to 
^  ^  complete  the  right  of  the  adignee,  and  m:)kes  all  aflignments 

^'  "  void   where  there  is  the   Icaft  variation  from  this  form,  and 

•*  that  the  duke's  private  letters  could  not  fupply  the  defc£l  of 
^*  fuch  legal  intimation,  nor  be  admitted  to  invert  the  order  of 
<*  preferring  creditors  e(labli(hed  by  law,  efpecially  in  prejudice 
^  of  a  third  party  a£ling  by  law,  and  under  a  legal  aflignment, 
••  VIZ.  an  arreftment,  which  being  executed  according  to  the 
**  Scots  law  is  equal  to  an  aflignment  in  writing,  and  therefore 
**  decerned  the  Duke  of  Hamilton  to  pay  the  money  to  the  Earl 
**  of  Selkirk,  and  aflbilzied  the  duke  from  the  procefs  at  the 
••  inftance  of  Sir  James  Gray." 

vThe  appellant  reclaimed,  and  prayed  the  court  to  grant  him  a 

commiflion  for  proving  the  time  of  his  having  received  the  duke's 

letters:  but  on  the  31ft  of  July  1708,   the  court  "  refufed  to 

^*  grant  the  appellant  a  commiflion  as  defired   in  the  petition, 

«•  adhered  to  thtir  former  interlocutor,  and  ordained  the  fame  to 

"  be  extraaed." 

tntere^,  14       The  appeal  was  brought  from  *«  a  fentence  or  decree  of  the 

Be;.  1708.     it  l,ords  of  Council  and  Seflion  on  the  behalf  of  Charles  Earl 

*'  of  Selkirk,  and  the  affirmance  thereof  the  31/I  July  1708." 


CASES  ON   APPEAL   FROM  SCOTLAND.  J 

Htads  of  the  Appellants  Argument. 

The  matters  in  queftion  having  been  tranfafled  in  England,  and 
the  bdnd  and  aflignment  being  in  the  Englifh  form,  the  law  of 
England^  by  which  intimation  of  an  aflignment  as  done  in  this 
cafe  by  letter  would  be  fufficient,  ought  to  rule  this  cafe.  By  the 
law  of  nations,  bonds  and  other  perfonal  contra£ls  may  be  fued 
ui>on  uKqutf  and  are  to  be  determined  on  according  to  the  cuftom 
of  the  place  where  they  are  entered  into.  It  was  fo  determined 
by  the  Houfe  of  Peers  in  the  cafe  of  Fouhert  v.  Turft^  nth  De- 
cember 1703,  and  by  the  Court  of  Seflion  in  the  cafe  of  the 
M after  of  &altouny  Stair,  5th  July  1673. 

It  ought  not  to  be  pre  fumed  that  the  duke's  letters,  obje£led 
to  as  not  probative,  would  be  antedated  by  a  perfon  of  his  grace's 
honour  and  quality,  to  defraud  his  own  brother:  if  the  Court 
of  Seffion  had  thought  this  poflible,  they  ought  to  have  allowed 
a  proof  of  the  time  of  receiving  thofe  letters. 

Heads  of  the  Refpondents*  Argument. 

By  the  law  of  Scotland  an  aflignment  ought  to  be  intimated 
to  the  debtor,  in  the  manner  prefcribed  by  the  a£k  of  the  Scots 
parliament  1681,  c.  5*;  in  default  thereof  the  aflignment  is  void 
aga'inft  a  third  party;  and  an  arrefliment  ufe4  before  making 
fuch  requifite  intimation^  is  equal  by  the  law  of  Scotland  to  ao 
aflignmeot  legally  intimated. 

After  hearing  counfel,  //  //  ordered  and  adjudged^  that  the  fen*  Judgment* 
^^nce  or  decree^    and   the  affirmation  thereof  complained  of  in  the  '°  ^•«i* 
^petition  and  appeal  of  Sir  James  Gray,  be  r ever  fed:  and  it  is  fur »  ^'    • 

ther  ordered^  that  the  loool.  and  inter efl  fecured  by  the  faid  bond  be 
paid  to  Sir  James  Gray  the  appellant,-  and  the  faid  James  Duke 
of  Hamilton  is  to  pay  to  Sir  James  Gray  the  lOOol.,  and  inter  eft 
thereon  due  accordingly^  and  for  fo  doing fhall  be  and  is  hereby  indemnified. 

For  Appellant,  J.  JekylL  Sim.  Harcourt. 

For  Refpondents,      John  Pratt.       Dugal  Stuart. 


The  deciflon  of  the  Court  of  Seflion,  here  reverfed,  is  dated 
as  an  exifting  cafe  in  the  Di&ionary  of  Decifions,  vol.  i.  Voce 
Foreign^  p.  318.;  and  vol.  ii.  Voce  Proof  p.  258.;  and  in£rflLine^ 
book  3.  tit.  %.  $  22.  42. 


Tht  czk  oi  Foubert  and  Turft^  referred  to  by  the  appellantSi  Foobertv. 
being  on  a  point  of  general  law,  may  be  briefly  ftated.  Turft  in  tbf 

By  articles  of  marriage  executed  at  Paris,   between  Foubert  ^^^^^ 
and  his  wife,  it  was  covenanted  that  two-thirds  of  1200  Jivres  Dec.  1703^ 
fiiould  be  fettled  as  an  eftate  to  defcend  to  the  wife  and  her  heirs, 
and  that  the  goods  of  the  hufband  and  ^xitfiould  be  in  communion^ 
and  be  difiributei  according  to  the  cuftom  of  Paris.    Thefe  perfons, 
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being  protcftantSj  fettled  in  England  after  the  revocation  of  tl 
ediSt  of  NauteSy  where  the  wife  died  without  iffue. 

Her  reprefentatives  filed  a  bill  in  the  Court  of  Chancery  : 

England   agsinft   the  hufbandy   claiming  the  two-thirds  of  tl 

laoo  livres  fettled  upon  the  wife  and  her  heirs,  artd  alfo  a  moie 

of  the  goods  in  communion  according  to  the  cuftom  of  Pari 

The  Lord  Keeper  in  Michaelmas  term  1702  decreed,  that  the 

two»thirds  of  1 200  livres  (hould  be  paid  to  the  plaintiflfsi  but  th 

the  hufband  and  wife  having  left  France,  and  fettled  in  Englan 

their  goods  in  communion  were  not  to  be  diftributed  according 

the  cuftom  of  Paris,  notwithftandtog  the  covenant  in  the  ma 

riage  articles,     i^ut  the  reprefentatives  of  the  wife  having  broug 

their  appeal  againft  the  Utter  part  of  the  decree,  in  regard  to  tl 

diftributioos  by  the  cuftom  of  I^aris,  the  fame  was  reverfed  I 

the  Uoufe  of  Lords. 

UAky  V.         In  the  important  cafe  of  Lajbley  v.  H^g  in  the  Houfe  of  Lord 

gog,  in  the   in  a  fpeech  previous  to  the  decifion  by  Lord  Chancellor  Eldo 

tlvdf  ^6      ^^'^  ^^^^  ^^  Foubehrt  and  Turft  was  dated  \  his  lordfliip  confider< 

JqIj  1804.    the  reverfal  as  having  been  founded  in  the  contraB^  and  that  if  the 

had  been  no  contradi,  the  law  of  England  would  have  regulate 

Ac  rights  of  the  hufband  and  wife,  who  were  domiciliated  : 

England^  at  the  diflblution  of  the  marriage. 


Cafe  2. 

Fououiii-     Rofe  Muirhead,  the  Widow  of  James  Muirhead 

f ^tVi"''      the  younger,  of  BradiQiolm,  deccafed,      -     Appellant, 

jttiyi^Q^    James  Muirhead  of  Bradifholm,     -     -      -     Refpondcn 

14th  March  1708-9. 

DtMStii  ntM  prefiartitur.-m^A,  difpofitton  by  a  father  to  his  Ton,  (followed  by 
Moe,  fvhich  vf4S  not  tegiltertd)  made  ro  piefeive  the  eftace  from  penalt 
of  a  teft  i€tf  mt|;ht  be  warrantably  cuicelled. 

ffwoH/UJ $atk.^^Aa  oaib  received,  (hough  objeded  to  as  containing  qualitlci* 

THE  late  James  Muirhead,  the  refpondent's  elded  fon,  in  idc; 
married  the  appellant  an  Englifliwoman  at  London;  ar 
the  patties  in  the  prefcnt  appeal  fevcrally  allege,  that  deceit  w; 
ufed  with  refpe£t  to  the  fortunes  of  the-  hufband  and  wife  c 
that  occafion.  In  September  1700,  three  years  after  the  marriag 
articles  of  agreement  were  entered  into  in  the  £ngli(h  forn 
whereby  the  hufband  covenanted  to  fettle  lands  in  Scotland  < 
the  annual  value  of  250A  for  his  wife's  jointure  ;  or  to  leave  h( 
at  his  death  2oocA  perfonal  eftate^  and  2000/.  more  to  the  ifll 
of  the  marriage.  He  aftetwards  brought  his  wife  to  Scotlao* 
where  they  both  for  fome  time  refided  with  the  refpondent. 

But  mifunderftandings  arifing  in  the  family,  the  fon  brougl 
an  a6lion  before  the  Court  of  SefGon  agatnfl  the  refpondent  h 
father  for  exhibition  of  a  difpoGtion  of*  tlic  lands  of  Bradifholn 
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which  hti  been  executed  by  the  father  in  favour  of  the  fon»  atiH 
of  a  fafine  taken  thereoti  |  and  for  declaring  the  fon's  right  to  the 
cftate  in  confequence  of  thefe  titles.  Soon  after  the  commence- 
ment of  this  aQion  James  Muirhead  the  younger  died,  leaTin^ 
iffue  of  the  faid  marriage  a  daughter,  and  the  appellant  his  widow 
pregnant  with  a  fon,  who  died  in  a  (hort  while  after  his  birth. 

About  fix  months  before  the  hu(band  died,  he  executed  a  hoIo« 
graph  deed  in  the  appellant's  favour,  and  thereby  "  furrogated, 
**  fubftituted)  and  appointed  the  appellant,  and  gave  to  her  his 
*<  full  right  to  all  and  every  thing  he  ha4  or  could  have  had*  if 
**  living,  as  fully  and  amply  in  all  manner  of  refpeAs  as  if  every 
**  thing  were  there  fet  down  at  large  }**  and  he  appointed  the  ap- 
pellant bis  fole  executrix. 

After  her  hufband's  death,  the  appellant  re-commenced  the 

adion  of  exhibition  and  declarator  againd  the  refpondent,  to 

compel  him  to  produce  and  deliver  uncancelled  the  refpondent^s 

marriage  fettlement,  whereby    (the   appellant   contended)    her 

hufband  was  to  fucceed  his  father  in  his  eftate ;  and  alfo  the  faid 

difpofition  and  fafine,  which  (Che  ftated)  were  made  in  implement 

of  fuch  marriage  fettlement :    and   alfo  to  give  the  appellant 

relief  in  the  declarator.    The  refpondentmade  objedlions  to  the 

title  of  the  appellant  to  carry  on  the  adion,  as  founded  on  the 

deed  executed  by  her  deceafed  hu(band,  which  being  a   te(ta« 

ment,  if  it  could  be  fuppofed  to  extend  to  lands,  the  devife  Wat 

void  by  the  law  of  Scotland.     The  court  allowed  the  proccfs  of 

eshibition  at  the  appellant's  inftance  to  proceed,  referving  to  tht 

refpondent  all  objedions  againft  her  title  after  production. 

The  refpondent  was  afterwards  examined  upon  oath  in  the  ex« 
bibition  ;  and  made  a  depofition  to  the  following  purport : 

*^  That  in  1684,  the  time  of  the  Teft,  he  was  in  prtfon  for  not 
'*  complying  with  the  temper  of  that  time,  and  underftood  that 
**  the  government  was  to  prefs  the  Teft  on  all  heritors,  and  accord- 
*' ingly  by  an  a£^  of  parliamerit  in  1685,  the  fame  pafled  into  a  idt5«c.  i|, 
«lav: — ^that  he  remained  prifoner  till  1686,  and  having  taken 
'*  the  advice  of  lawyers  how  to  preferve  his  fortune,  upon  their 
''  adfice  he  granted  a  dtfpofition  in  favour  of  his  fon,  a  child  then 
**  12  years  old,  both  fee  and  liferent,  but  burdened  with  the  pay* 
*'  ment  of  60,000/.  Soots,  as  the  deponent  (hould  difpofe  thereof: 
^^  that  he  did  this,  knowing  that  Lieutenant-General  Drummond 
^  was  his  near  relation,  and  upon  fight  of  fuch  a  p^^per,  or  b^ing 
^'  informed  of  it  by  the  deponent's  wife,  he  could  make  ufe  of  it 
*'  to  proteQ  the  deponent  from  the  threatened  hazard  ;  and  ac- 
**  cordingly  he  did  fign  that  difpofition,  containing  many  other 
**  conditions  and  qualities  in  the  deponent's  favour,  and  delivered 
*'  it  to  his  wife,  with  a  liberty  to  her  to  take  infeftment  upon 
^  it  or  not  as  (he  thought  fit  :«-and,  that  thereafr^'r  while  he  waf 
^  in  prifon  there  was  a  fafine  brought  or  fent  to  him  by  Arthur 
^  Nafoiith^  who  figned  as  notary  to  the  fame,  and  Nafmitb>  by 
^  letter,  dcfired  him  to  fend  it  back  to  him :  -but  the  deponent, 
^  before  be  came  out  of  prifon,  did  cancel  bdth  the  fafint-  and 
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*<  difpoGtion,  upon  the  information  that  the  king  was  not  to  prefs 
**  the  tcft  with  that  feverity^  that  Nafdiidi  wrote  to  the  deponent 
**  to  fenc!  it  back  to  him,  in  refpefk  that  it  either  was  not  infert 
^<  in  his  book,  or  that  he  was  to  infert  it:  that  there  was  no  re* 
*<  giftration  or  mark  of  regiftration  on  the  fafine;  and  as  he  gave 
*<  it  to  hta  wife,  fo  (he  re-delivered  it  to  him,  and  when  (he  re« 
*'  delivered  it,  (he  told  him,  that  the  difpoption  had  never  been 
<<  out  of  her  hand,  which  made  the  deponent  believe  there  never 
i*  was  fafine  taken  upon  it,  but  that  the  f^fine  fent  was  but  a 
••  fliam :  but  being  interrogated  if  he  did  not  believe  it  was  a 
^<  real  fafine,  deponed  that  he  believed  it  was :  and  deponed  that 
**  he  had  not  had  it  in  his  cuftody,  and  knew  not  where  the  faid 
**  difpoficion  was,  but  acknowledged  that  he  had  the  faid  can- 
**  celled  difpofition  and  fafine,  and  faid  that  he  laid  them  among 
*<  ufelefs  and  cancelled  papers,  but  that  he  had  not  feen  them 
^*  fince  the  intenting  of  any  procefs  between  him  and  his  fon, 
^*  and  having  occafion  to  look  through  thefe  papers  on  another 
**  account,  he  had  not  found  cither  of  them,  and  acknowledj^ed 
**  he  did  not  make  a  fearch  efpecially  on  account  of  the  faid 
^<  difpofition  and  fafine,  becaufe  his  wife  told  him  they  were  burnt 
■'<  or  deftroyed :  and  being  interrogated  if  or  not  he  had  feen  the 
^*  faid  cancelled  difpofition  or  fiifine  after  the  time  that  differences 
5^  began  to  arife  between  his  fon  and  him,  deponed  that  he  be* 
'*  lieved  he  did  fee  them  among  cancelled  papers,  but  knew 
*<  nothing  of  them  then,  farther  than  that  his  wife  told  him  they 
•*  were  deftroyed, — And  being  interrogated  if  or  not  he  had  the 
*<  contra£t  betwixt  himfelf  and  his  lady,  deponed  that  he  had« 
*<  and  it  (hould  be  produced  with  the  infeftment  thereon ;  but  he 
**  did  not  know  of  any  former  tailzie  made  by  his  prede* 
«  ceflbrs/' 

The  appellant,  after  this  depofition  was  made,  protefted  againft 
all  the  qualities  contained  in  the  fame,  in  rrgard  there  were  no 
qualities  contained  in  the  a£l  which  dirtfled  fuch  examination  to 
be  made. 

She  alfo  petiiioned  the  Court,  that  the  refpondent  might  be 
compelled  to  fearch  for  the  difpofition  and  fafine,  and  if  found,  to 
exhibit  the  fame  in  fuch  ftate,  as  they  then  were.— The  refpon* 
dent  accorditij^ly  was  re-examined,  and  deponed  that  after  featch 
ht  could  not  find  the  difpofition  and  fafine. 

After  advifing  thtfe  depofitions,  the  Court,  on  the  a6th  of  July 
1706,  "Found  that  the  defender  cancelled  the  difpofition  and 
'^  feifin  warrantably,  and  that  the  oath  proved  not,  and  aflfoilzied 
**  the  defender  from  the  exhibition,  and  declared  him  to  be 
«*  free  therefrom." 

The  appellant  prefented  two  reclaiming  petitions  to  the  Court, 
which  were  fcverally  «*  refufed,  and  the  former  interlocutor  ad- 
f*  hercd  to,"  on  the  30th  of  July  1706,;  and  nth  of  July  1707» 
All  thefe  interlocutors  were  carried  in  lavour  of  the  icfpondcnf,  by 
H  majority  of  one  vote  each  time. 

The 
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He  appeal  was >brouKht  from  "  a  fcnttnce  or  decree  of  the  T^^^^n^*  i^ 
Lords  of  Council  and  Seflion  made  on  the  behalf  of  James  Muir-  ^^^  '^^^ 
beady  the  nth  July  1707/' 

HeaJs  of  the  Appellanfs  Argutmnt^ 

The  difpofition  and  fettlrment  was  by  the  infeftment  taken, 
and  inftmment  of  fafine  following  thereon,  effeflually  executed        .  *. 
iccording  to  the  law  of  Scotland.     It  contained  no  power  of  revo^ 
cation;  and   the  refpondent  could  not  lawfully  cancel  or  de»    4 
ftroy  it.  ;^\ 

The  appellant  brought  her  hufband  a  confiderable  fbrtunejUr 
confideration  of  which  he  contracted  for  certain  provifion^  to  be 
fettled  upon  her.  1 

The  refpondcnt's  oath  proves  the  execution  of  the  difpofition 
and  the  infeftment  taken  thereon.  What  the  refpondent  dated 
in  his  oath  of  his  intention  in  executing  the  deed,  was  an  ex- 
trinfic  quality  of  the  oath,  and  ought  not  to  weigh  in  this  matter. 
Such  motive  or  covered  intention  was  merely  prmpofitum  in  menu 
ffUntum^  quod  nihil  operatur^ 

Heads  of  the  Refpondent^ s  Argument. 

It  is  a  rale  of  the  law  of  Scotland,  that  the  mind  and  inteidion 
of  the  grantor  at  the  time  of  making  a  deed  are  principally  to  be 
confidmd.     The  difpofition  in  queftion  was  merely  gratqitous, 
and  for  no  antecedent  onerous  caufe.     All  the  circumftancts  of 
fhe  cafe  fhew  that  the  refpondent  made  the  difpofition  oply  to 
/ecure  his  family  and  prote^  his  eftate  from  forfeiture,  and  that 
he   never  intended  to  diveft  himfelf  abfolutelf.     Many  fimilar 
conveyances  were  made  by  gentlemen  in  Scotlamd  about  tbe  iame 
lime,  and  for  the  fame  purpofcs.  m^ 

This  matter  having  been  referred  to  the  refpondentVoatb,  Xfm 
oath  muft  be  taken  entire,  and  with  all  its  qualities.   There  is  no 
proof  of  the  exiftencc  of  the  deed,  but  in  this  oath. 

After  hearing  counfel,  //  //  ordered  and  adjudged  that  the  faid  judgaea^ 
petition  and  appeal  he  difmiffed  this  Houfe^  and  that  the  fentence  or  14  March 
decree  therein  complained  of  be  affirmed.  »!•••§• 

For  AMellant,         ST.  Powis,       Spencer  Cowper. 
For  B^ndent,      John  Pratt.      P.  King. 
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Cafes  3, 

»nd  4*  FIRST   APPEAL. 

fc.T?8?h    Sir  Alexander  Brand,  Knight,         -  -       Appellant ; 

27ii^*^'  George  Mackenzie,        ....       Refpondent. 
''^  From  a  Decree  of  the  CommilEoners  of  Treafury  and  Exchequer. 

'^  SECOND   APPEAL. 
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AlexanM^rand,  Knight,        -  •        Appellant  \ 

Sir  Thomas  Kennedy,  Sir  Wm.  Binning,  and 

Wm.  B^rd,  Gentlemen,  *         -      Refpondents. 

From  Interloputors  of  the  Court  of  Seflion. 
31ft  March  1710. 

&eic^— Oot  fartaer  difclainiiig  money  due  co  the  pvtoerftif 9  wluch  in  roA- 

frqoence  it  not  paid,  they  have  recourle  af  ainft  him* 
Cg/fi..— 5/.  (ivea  to  one  of  cbe  Refpoodeots. 

N  1693,  Sir  Alexander  Brand,  the  appellant  in  both  appeals, 
^tered  into  a  contraA  with  the  Lords  Commiffioners  of  the 
Treafury  in  Scotland,  to  import  into  that  country  5000  ftand  cf 
•raat,  according  to  a  pattern  then  agreed  upon.  Soon  after,  an 
agreement  was  entered  into  between  Sir  Alexander  Brand,  aad 
8ir  Tbomas  Kennedy  and  Sir  William  Binning,  two  of  the  re- 
ftondents  in  the  fecond  appeal,  that  they  (hould  be  copartners  in 
tlie  (aid  contrad.  The  arms  were  accordingly  imported ;  and  a 
neiftSfhl  was  pvefented  to  the  Treafury,  dating  that  thefe  arma 
ett  tf  fuperior  value  to  thofe  contracted  for  in  the  original  pat* 
m.  The  matter  was  reprefented  to  his  then  Majefty,  who  in 
S694  appointed  tlie  Vifcount  of  Teviot,  then  General  of  the  Ar. 
tillery,  to  infpe£k  the  arms,  and  to  give  his  opinion  how  much 
they  were  better  than  the  pattern,  and  that  an  allowance  (hould 
1>e  made  to  the  appellant  accordingly.  His  Lordfliip  having  re. 
]K>rted,  that  the  arms  were  to  the  value  of  1500/.  better  than  the 
pattern,  the  Lords  of  the  Treafury,  by  a  minute  on  the  3d  of  May 
1694,  allowed  the  appellant  the  faid  fura  of  i  coo/.,  to  be  deducted 
by  him  out  of  his  rent  for  the  crown  lands  tH^Orkney  and  Zet« 
land,  oF  which  he  then  had  a  tack.  ^.  '> 

Sir  Alexander  executed  an  acknowledgment  or  obligation,  de« 
daring  that  Sir  Thomas  Kennedy  and  Sir  William  Binning  (hould 
have  their  (hares  of  this  additional  allowance ;  but  difagreements 
afterwards  arifing  between  the  appellant  and  his  partners.  Sir 
Alexander  inferted  an  anonymous  advertifement  in  the  Courant, 
informing  the  Treafury  that  they  had  been  much  impofed  upon 
in  a  certain  tranfa£lion,  and  offering  to  difclofe  the  fame  if  pro* 
eriy  rewarded.  This  advertifcment  was  anfwered  by  the  Trea- 
ury,  and  Sir  Alexander  (tated  that  he  h^d  been  impofed  upon  b]f 
his  copartners  in  claiming  the  faid  additional  allowance,  and  that 
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there  was  no  ground  for  the  fame :  tnd  Sir  Alexander  mentioned 
to  the  Treafury  that  he  defcrved  the  faid  1500/.  for  his  great  fer* 
▼ice  to  the ^oTcrnment*  Nothing  however  was  at  that  time  done 
by  the  Treafury  on  the  fubjecl.  The  refpondcnts  in  the  fecond 
appeal.  Sir  Thom'is  and  Sir  William,  brought  an  a£lion  againft 
him  before  the  Court  of  Scflion  for  payment  of  their  proportions 
of  the  faid  1500/.,  in  which  they  obtained  decreet  againft  him  on 
the  24th  of  June  1704. 

The  appellant  fiillin^  in  arrear  of  his  rents  for  Orkney  and  Zrt- 
hnH,  hr  w^s  fued  for  the  fame,  before  the  Commiffioncrs  of 
Trtafury  and  Exchequer,  by  the  then  Receiver-General,  and  after- 
wards by  Geo«^||[e  Mackenzie,  (the  reipondcnt  in  the  firft  appeal) 
the  granttjr  of  the  Ct^'Wn.  In  1  705  he  gave  in  to  thtfe  Commif- 
fioners  a  (l^tement  of  his  accounts,  in  which  he  acknowledged 
thai  though  be  bad  furmerly  Jiated  an  article  of  1 500I.  due  to  him 
astbefurplu  price  of  ^^QO  arms ^  yet  having  now  difcovered  that 
**  there  was  no  ground  for  anyfih  h  aiiowance^  he  wQuid  not  claim  it** 
This  ftatement  of  accounts  was  examined  by  a  committee,  who 
made  report  thereon ;  and  an  order  or  decree  of  thrfe  Commif- 
fionert  of  Treafury  and  Exchequer  was  made  on  the  27th  of  Au- 
gaft  1707^  difallowing  the  whole  articles  claimed  as  deJudions 
by  tlic  appellant,  and  alfo  the  faid  fum  of  1500/.,  becau/e  he  had 
^Boixi  the  fame  him/elf  under  his  own  hand^  and  decerning  him  to 
make  pawment  to  Mr.  Mackenzie  of  the  arrears  due  of  his  rents. 

The  nrft  appeal  was  brought  from  ^*  an  order  and  decree  of  the  Entered  10 
^  Lorda  Commiflioners  of  the  Treafury  and  Exchequer  made  the  Feb-iToS-j. 
^  27tlMf  Auguft  1 707,*' and  Mr.  George  Mackenzie  the  grantee 
of  the  Crown,  as  refpondent,  gave  in  anfwer  thereto. 
) '  'After  the  date  of  the  f^id  order  or  decree  the  appellant  granted 
-&  bond  to  the  refpondent  Sir  Thomas  Kennedy  for  his  proportioa 
of  the  faid  1500A,  but  refufing  to  come  to  a  fettlement  with  Sir 
William  Binning,  the  latter  gave  him  a  charge  of  payment  upon 
the  decreet  obt  lined  before  the  Court  of  Scilion  in  June  1704* 
The  appellant  broaght  a  bill  of  fufpenfion,  and  theJCourt  of  Seflion, 
on  the  24th  of  December  1707,  <^  decerned  Sir  Alexander  Brand 
^<  the  fnfpender  to  pay  to  Sir  William  Binning  the  charger  the 
^  fum  of  416/.  13/.  4^.  as  his  proportion  of  the  faid  1500/.  after 
<<  dedo£Hng  all  expences.''     And  to  this  interlocutor  the  Courts 
ndbcred  on  the  3d  and  8th  of  January  1708.   Sir  William  Binning 
afterwards  afligned  the  faid  fum  of  416/.  13X.  4^.  to  the  refpon- 
dent Willijon  Baird. 

And  the  fecond  appeal  was  brought  from  <*  feveral  a£ls,  decrees,  Entered  »6 
tf<  and  prooitlines  of  the  Lords  of  Council  and  Seflion  made  the  J*'*"*'y 
tfi  24th  J^W^|w>4»  the  24th  of  December  1707,  and  3d  and  8th       ^ 
<<  ti  Janisa^T^oS  *»"  and  Sir  Thomas  Kennedy,  Sir  Wm.  Bin- 
ng,  and  Wm.  Baird,  the  afligu^rc  of  the  latter,  as  refpondcntSy 
Bt  in  anfwer  thereto, 

OS 


10. 
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Of  the  iifft  Appeal. 

The  appellant's  cafe  contains  a  (latement  of  the  circum- 
ftances  that  had  taken  place  in  this  traniaflion,  and  of  the 
iteps  that  had  been  taken  againft  him  in  Exchequer,  with 
the  particulars  of  the  account  of  difcharge  produced  bjr  him,  con- 
fiding of  nine  articles,  of  which  the  1500/.  before  mentioned  is 
one,  all  of  which  had  been  difallowed.  But  no  argument  is  made 
life  of  on  his  behalf;  he  merely  craves  that  the  proceedings,  re- 
ports, and  decrees  againft  him  may  be  fet  afide,  and  that  his  cafe 
may  be  recommended  to  the  Queen,  that  he  may  obtain  pay- 
ment of  the  balance  which  he  dates  to  be  owing  to  him  by  the 
government. 
Mgmest,  After  hearing  counfel,    //  is  ordered  and  adjudged^  that  thefen^ 

31  March      tence  or  decree  complained  of  be  ajirmed^  except  with  regard  to  the 
iy»^  Jirjl  article  claimed  by  Sir  Alexander^  being  67  7 1.  '^%.  for  firebar  ms^ 

tsfc.  furni/hed  by  him  to  the  government;  and  with  refpeEl  to  this 
article  it  is  ordered y  **  that  it  be  referred  to  the  Court  of  Exchequer 
•  <*  in  Scotland  whether  the  f aid  arms  were  received  by  the  government^ 
**  and  what  value  they  were  of  and  that  the  Court  do  give  the  necef^ 
**  fary  orders  in  order  thereunto^* 

For  Appellant,  William  Atwood. 

Of  the  feeond  Appeal, 

Appellant  contends,  that  though  the  faid  1500/.  was  once  aK 
lowed  by  the  Lords  of  -the  Treafury,  yet  they  had  now  refufed 
the  fame ;  and  it  was  unreafonable  that  he  (hould  pay  to  his  co^ 
p'srtners  what  he  himfelf  had  no  allowance  of. 

ReJ^ndents^  Anfwer. 

The  Lords  of  the  Treafury,  in  obedience  to  his  late  Ma- 
jefty's  letter,  allowed  the  appellant  in  1694  the  faid  fum  of 
1500/.,  to  be  deduced  by  him  out  of  his  rents;  and  he  ac- 
cordingly retained  it  in  his  hands,  and  the  Lords  of  the  Treafury 
acquiefced  under  the  allowance  of  it  till  1705  ;  and  though 
at  this  period  the  appellant,  by  his  petition  before-mentioned^ 
voluntarily  difclaimed  the  fame,  and  it  was  accordingly  refufed 
by  their  Lordfiiips,  yet  it  was  fo  refufed  upon  this  reafon  only,  viz. 
For  that  the  appellant  had  by  writing  under  his  hand  difclaimed  the 
fame.  But  this  was  done,  on  his  part,  merely  to  defraud  his  co« 
,  partners.  But  by  the  appellant's  conduct  in  this  aflPair  he  cannot 
De  allowed  to  prejudice  his  copartners,  who  have  an  equal  right 
with  himfelf.  So  well  convinced  was  he  thereof/tbat,  even  after 
the  faid  15C0/.  had  been  difclaimed  by  him  and  refiifed  by  the 
Treafury,  he  granted  bond  to  Sir  Thomas  Kennedjf for  his  fliarci 
and  afterwards  paid  him  a  moietj  of  the  money.  .  "^ 

After 
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After    hearing    counfeli    //  is  ordered  ^and  adjudged^   that  tbf 
f(tsti$n  and  appeal  of  Sir  j^iexander  Brand  he  difmijfftd^  and  that  the  Jodgment, 
foeral    affs^    decrees ^    and  proceedings    therein   complained  of   he  3»  Mwck 
earned  :  and  that  the  f aid  Sir  Alexander  Brand /h nil  pay  or  catife  to  *^* 
htpaid  to  the  rcfpondcnt  Sir  Thomas  Kennedy  the  fum  of  ^\.  for  his 
afts.  • 

For  Refpondents,         Da.  Dalrymple. 

John  Pratt. 

Only  one  cafe  in  each  appeal  has  been  found. 


.  Patrick  I^ord  Kinnaird,  and  Lady  Eh'zabeth  ^^fe  ^ 

h:s  Wire,  -  -  -  Appellants ; 

John  Riddoch  theTruftee  of  Catharine  Lyon, 
and  ihc  laid  Catharine  Lyon,        -  -  Refpondents. 

24th  January   1710- 1 1. 

^jMctf/.—* An  appeal  difminfctf  and  cofts  awarded,  and  diref)i>ni  given  to  levy 
toe  fame  againil  Appeliantt  who  had  entered  into  ao  recogniaance. 

/^N  the  2 ift  of  March  1709-10,  the  appellants  brought  their 
^  appeal  from  a  decree  of  the  Court  of  Seflion  of  the  28th  of 
FebraaKy  then  lafti  by  which  the  Court  had  preferred  the  refpon- 
dents as  creditors  of  the  Earl  of  Aboyne  deceafed,  to  the  rents  of 
his  Lordfliip's  eftatcsfor  the  years  1707  and  ^1708,  to  thr  appellant 
Elizabeth,  who  had  an  annuity  out  of  the  fiid  Earl's  (her  firfl: 
liuiband's)  eflate.  An  order  was  made  to  put  in  anfwer  to  this 
appeal,  and  Riddoch  accordingly  anfwered  on  the  21ft  of  Decern. 
her  1709;  and  upon  his  petition,  it  was  ordered  <*  that  the  caufe 
^  fiiottld  be  heard  on  the  1 8th  of  January  following,  and  that  in 
**  the  mean  time  Lord  Kinnaird  (hould  enter  into  a  recognizance 
<<  to  anfwer  cofts  as  ufual  {a)** 

This  order  was  fervtd  upon  Lord  Kinnaird  at  Aberdeen ;  but 
no  notice  was  taken  of  it,  nor  did  his  Lordfliip  enter  into  any  xc* 
cognizance,  or  ;(ppear  on  the  day  appointed  for  hearing.  On  the 
24th  of  January  lyio*^!  i,  the  refpondents  prefented  a  petition  to 
the  Houfe,  dating  the  above  fads,  and  that  the  appeal  had  been 
prefentcd  merely  for  delay,  and  praying  that  it  might  be  difmifled 
with  exemplary  cofts :  and  along  with  this  petition  was  prefented 
this  affidavit  of  fervice  upon  Lord  Kinnaird. 

Jfttr  due  fonfideration  of  this  cafe^  it  is  ordered^   that  the  pe^  jMmal, 
iUhn  and  a^eed  he  dif miffed  f    and  it  is  further  ordered ^   that  the  •♦J*0' 
feud  Lord  Kinnaird  and  t)is  tujfejhall pay  or  caufe  to  he  paid  to  the  '7'^*"^ 

(m)  Recognisaneet  at  that  peiiod  were  to  be  entered  into  according  to  the  term  of  the 
Iba^ng  order  of  actb  November,  16S0,  namely,  that  the  /Appellant  (hould,  "  bcfora 
aoj  anfwer  to  Kis  peucWn,**  enwr  into  a  recognisance  for  icol* 
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Jdid  John  Riddocif  fir  Catbirine  Lyon^  or  to  tbi  faii  Catherine 
Lyon^  the  fum  of  40L  for  her  co/ls  and  charges  eaufed  if  the  /aid 
afpeaL 

Two  days  after  the  date  of  this  order,  the  ftanding  order  of 
26th  January  17 10- 11  relative  to  recotgnizances  was  made,  which 
direfis  that  appellants  (hall  enter  into  recognizance  of  the  penalty 
oi  one  hundred  pounds  within  8  days  after  the  appeal  received,  to 
pay  fuch  cods  as  flioald  be  awarded. 

On  the  17th  of  March  1710-11,  Catherine  Lyon  prefented  a 
petition  jfe  the  Houfe,  ftating  that  Lady  Kinnaird  had  been  ferved 
with  the  former  order,  and  refufed  to  obey  the  fame,  of  which 
the  petitioner  produced  affidavit.  % 

J««rntl,  It  is  ordered  that  thefe  words  be  added  to  the  firmer  order ^  viz. 

t^^M.*^  "  /Ind  that  the  Lords  of  Council  and  SeJ/ion  in  North-Britain  do 
•*  order  the  40I.  cojts^  given  bs  this  Houfe  to  Catherine  Lyon,  to  be 
•   **  levied  by  the  fame  rules  and  methods  as  cojls  given  by  them  are  t§ 
«  be  levied/' 


Cafe  6. 

J«»»*«n-     James  Grcenfliields,  Clerk,  -         -    ,     Jfpellant  i 

^*h  Sf     '^^  ^°'^  Provoft  and  Magiftrates  of  the 

l^    '        City  of  Edinburgh,  •  -  Rejpondents^ 

l&  March  1710-11. 

^/>/M/-'-*AnappMleoiDpeteot|  tboogh  objection  made  that  it  implicated  the 

lentence  of  a  prc/bytery. 
JCirk  Government.  —  Procecdingi  againft  an  epifcopal  miniAer,  before  the  Tolera* 

tion  Ady  10  Aon.  c.  7.  who  had  been  imprifoned  for  exercifing  his  fundiooi 

reverted  on  appeal. 

THE  appellant,  by  birth  a  Scotfman,  in  1709  opened  a  private 
chapel  in  Edinburgh,  where  he  exercifed  a  mtnifterial  funAion 
to  feme  members  of  the  communion  of  the  Church  of  England. 
The  Pfclbytery  of  Edinburgh  fummoned  him  to  appear  before 
them,  and  to  <<  give  an  account  of  himfelf,  and  of  his  prefuming 
<*  without  authority  to  exercife  the  office  of  the  holy  miniftry 
*'  publickly  on  the  Lord's  day.''      He  appeared  accordingly,  and 

Eroduced  to  the  Prtfbytery  a  diploma  of  his  ordination  as  a  pref« 
^\tx  fecundum  ritus  et  fbrmas  Ecclefia  Scoticanee  from  the  Biffiop  of 
Rofs  in  Scotland,  but  dated  in  1694  after  abolition  of  epifcopacy 
in  that  country :  and  he  dated  that  his  orders  had  been  allowed 
in  Ireland,  where  he  had  taken  the  oaths  to  government,  and 
ferved  two  curacies  with  a  fair  reputation,  of  which  he  produced 
a  certificate  from  the  Archbifhop  of  Armagh,  and  fome  of  bis 
clergy  :  but  he  declined  the  jurifdiAion  of  the  Prefbytery.  They 
thereupon  prohibited  him  from  exercifing  the  office  of  a  minifter, 
for  the  reafon  of  its  **  being  within  their  bounds^  and  without 

"  th«ir 
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^  their  aIlowaiice»  and  introdacing  a  form  of  worfliip  contrary  to  ^ 

<<  the  polity  and  nniformicy  of  the  church  eftabliOied  by  law." 
And  cbey  recommended  it  to  the  magiftratet  of  Edinburgh  to  ren« 
itx  this  prohibitton  more  cfTeAual. 

The  TcfpondentS)  in  confequrnce  of  this  recommendation,  and 
of  a  petition  (as  they  (late  in  their  cafe)  Jiffied  by  many  hundred 
hands  rftbi  m$/l  confiderai/e  in  tbt  neighbetft bUd^  cited  the  appellant 
to  appear  before  them ;  and  on  his  appearing  they  required  him 
to  obey  the  a£l  of  the  Prcibytery.  The  appellant,  howerer,  ftili 
continued  in  theexercife  of  the  miniftry  as  beforci  and  the  magi* 
ftratci  by  their  fentence  on  the  15th  of  September  170$^  ordered 
him  to  be  committed  to  gaol,  «*  there  to  remain  until  he  (hould 
<*  gifc  fecurity  to  defift  from  the  exercife  of  the  miniftry  withiii 
<|  their  bounds,  or  to  remove  himfelf  from  thence/' 

The  appellant  being  accordingly  committed  to  prifon,  he  pre« 

fented  a  bill  of  fufpenfion  to  the  Court  of  Seflion,  to  which  the. 

refppudenta  put  in  anfwert,  infilling  <<  that  the  fuipcnder  ha?ing 

**  received  ordination  from  the  Bilhop  of  Rofs  after  the  abolition 

*'  of  epifcopacy  in  Scotland,  and  the  faid  bifliops  being  exauQo* 

**  rated,  the  fufpender  was  not  a  minifter  duly  qualified.*'    In 

rcfpcQ  of  thefe  anfwers,  the  Court  on  the  8th  ot  November  1709 

**  Tcfufed  the  bill."    The  appellant  having  prefented  a  fecond  bill 

o(  hfpenfion,  to  which  the  refpondents  made  anfwers,  the  Court 

on  tVeaSth  December  1709  alfo  refufed  the  fame.     And  the 

appellaot  remained  in  ^nionfeven  months. 

T&e  appeal  was  brought  from  <*  the  fentence  of  the  magiftrates  Entered 
"  of  Edinburgh  and  a  decree  of  the  Lords  of  Seflion,  the  fira  the  '^  Pei>n»ry 
^  15th  of  Septemfaticr,  and  the  laft  the  aStb  of  December  1709,*    '^**^*^* 

A  preliminary  queftion  arofe,  whether  the  appeal  wa^ 
regularly  and  properly  before  the  Houfe  or  not;  and  leave  was 
ghrca  to  argue  this  queftion  in  the  firft  place. 

jtrgumtni  of  the  Refpgndents  on  this  preliminary  Point. 

There  is  no  place  for  this  appeal  from  the  Prefbytery  of  Edin* 
burgh :  the  Prelbytery  is  only  a  fubordinate  ecclefiafttcal  judica- 
tory, from  which  appeals  lie  in  courfe  to  a  provincial  fynod,  or 
the  general  aflembly.  The  :ippellant  cannot  in  law  or  good  order 
appeal  to  the  Houfe  of  Lords,  who  are  only  judges  upon  appeals 
in  the  laft  refort. 

If  this  appeal  (hoold  be  held  to  lie  firom  the  fentence  of  the 
Prefl>ytery,  the  appellant  has  not  fummoned  or  called  the  proper 
lefpondents:  the  fentence  of  the  Prefbytery  cannot  be  reviewed 
unlefs  they  themfelves  be  called  to  anfwer  for  it ;  and  the  re- 
fpondents are  not  the  proper  parties  to  make  anfwer  in  this 
cafe. 

Although  the  appellant  pretends  only  to  appeal  from  the  decree 
of  the  Court  of  Seflion,  and  the  fentence  tjf  the  refpondents,  it  is 
evident  that  he  dire£^ly  libels  the  fentence  of  the  Prcfbytery  as 
groundlefs  and  illegal,  and  thrrcforc  to  be  rcvifweJ  j  wliich  is  in 

faft 
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h€t  tn  appeal  from  it.  It  is  manifeft,  that  the  fentence  of  ttir 
refpondents  was  purely  executi? e  ^  and  they  were  no  further  con- 
ceroedi  than  to  make  the  fentence  of  the  Prefbytery  efFedualf  as 
they  were  obliged  to  do  by  law,  (particularly  by  the  z6t  of  Parlia^ 
ment  16939  c.  22.  for  fettling  the  peace  and  quiet  of  the  Churchy 
whereby  it  is  exprefsly  enaded,  **  that  all  magiftrates,  Judges, 
^  and  officers  of  juftice  give  all  due  ailiftance  for  making  the 
^*  fentences  and  cenfures  of  the  Church  and  judicatories  thereof 
^  to  be  obeyed,)''  without  inquiring  into  the  reafon  of  that  fen- 
tence, which  was  wholly  altcriusfori^  and  not  liable  to  their  cog* 
nizance.  The  refpondents  therefore  cannot  be  queftioned  for 
what  they  did  in  obedience  to  law,  uiilefs  they  had  exceeded  their 
authority  in  the  execution ;  which  they  did  not,  nor  is  it  pre« 
tended  by  the  appellant  that  they  did. 

But  if  the  magidrates  had  exceeded  in  the  execution,  the  ap- 
pellant had  the  obvious  remedy^  which  in  fa£t  he  laid  hold  of, 
viz.  to  complain  to  the  Court  of  Seflion  by  bill  of  fufpenfiou*  It 
is  certain  in  law,  that  no  appeal  can  be  made  from  the  execution 
of  any  fentence,  unlefs  the  appeal  be  firft  brought  from  the  fen- 
tence itfelf ;  and  it  is  fuppofed  that  the  fame  dodtirine  holds  in  the 
Church  of  England,  when  writs  are  iiTued  of  courfe  for  executing 
ecclefiaftical  fentences,  as  the  writ  de  excommunicato  capieiido^  front 
which  though  it  be  a  civil  writ,  yet  being  in  execution  of  the  fen- 
tence of  an  ecclefiaftical  court,  there  lies  no  appeal,  unlefs  the 
fentence  itfelf  be  firft  reviewed  by  the  proper  judicatory. 

Before  the  lace  Union  of  the  two  nations,  it  was  never  known 
that  any  appeal  from  the  cccleG:)flical  judicatories  of  the  Church 

^  lay  properly  or  regularly  to  the  Parliament  of  Scotland,  nor  can 

any  precedent  of  fuch  appeals  be  produced. 

Jowmaly  Xhe  appellant's  argument  on  this  preliminary  point  does  not 

appear;  but  couufcl  being  hoard  upon  this  preliminary  pointy 
Refolvedy  that  the  petition  and  appeal  of  this  appeUant  is  regularly  and 
properly  before  the  Houfe. 

On  the  Merits,     Heads  of  the  Appellants  Argument. 

Though  Prefbytery  be  the  legal  cft^blifhed  church  government 
in  Scotland,  yet  there  is  no  law  of  conformity  in  that  country 
which  obliges  the  laity  to  be  of  their  communion,  nor  any  law 
which  prohibits  the  minifters  of  the  communion  of  the  Church  of 
England  from  exerciQng  their  fun^ion,  or  the  laity  from  joining 
in  worfhip  with  them  in  a  private  manner,  or  which  gives  the 
magiftracy  any  juiifdidlion  to  infli£l  penalties  on  fuch  minifters 
or  laity.  The  a£l8  of  Parliament  on  which  the  fentences  againft 
the  appellant  are  pretended  to  be  founded,  and  particularly  the 
1695.6.11.  a£l  1^95)  c.  22.  againft  intrufion  into  churches,  were  never  in- 
tended agakift  perfons  in  fimilar  circumftances  with  the  appellant. 
The  appellant  never  int^^uded  into  any  church  or  benefice,  or  de- 
prived any  perfon  cf  bis  right,  but  exercifcd  his  function  only  in 

6  a  private 
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I  private  houfe  to  thofe  of  the  fame  communion  irith  himfdf. 
Nor  is  imprifonment  warranted  by  any  of  the  faid  ads. 

The  Court  of  SeflM  ought  only  to  ha?e  affirmed  or  revetfed  the 
fenteoce  of  the  ma^iftrates  for  the  reafon  upon  which  it  was 
founded,  namely,  that  contained  in  the  a£k  of  ijbe  Preibytery  -, 
tnd  they  ought  not  to  have  proceeded  to  judga|iBi||  upon  any  new 
rtafon.  -^  • 

And  even  if  the  Court  might  have  founded  "their  judgment 
apon  a  new  reafon,  yet  their  decree,  as  to  fuch  ii£^  reafon,  is' 
contrary  to  tlie  principles  and  praAice  not  only  of  the  Chriftian 
Church  in  general,  but  alfo  of  ihe  prefcnt  Church  of  Scotland, 
which  admits  Prefbyters  ordained  by  exaudiorated  Prefbyters,  and 
alfo  Prefbyters  ordained  by  Bifiiops  in  fimihr  circumftances  with 
the  appellant,^whofc  ordinations  have  been  allowed,  and  them* 
Cdves  admitted  to  the  cure  of  fouls,  as  rightly  ordained* 

Heads  of  ihe  Refpondents*  Argument. 

The  refpondents  rely  for  a  full  juAification  of  the  proceedings 
both  of  the  Prefbytery  and  themfeives  againll  the  appellant,  hf 
the  following  a£ts  of  Parliament,  which  are  all  unalterably  con* 
firmed  by  the  Union  ;  viz. 

I.  The  aa  W.  &  M.  1689,  c.  3.  intituled,   <<  hOt  aboliOiing  W.aad  m. 
"  Prelacy."  »^«9-  *•  3. 

a.  The  a£l  1690,  c.  5.  intituled,  "  A£i  ratifying  the  Confef-  iS9«*«-J- 
•*  fion  of  Faith,  and  fettling  Prefbyterian  Church  Government." 

3.  An  zQt  1693,  c.  6.  intituled  «<  Adi  for  taking  the  oath  of  «^3'<-^ 
"  allegiance  and  afliirance."  ^^^ 

4.  An  zOt  1693,  c.  22.  intituled,  <^  A£t  for  fettling  the  wBe  1693.  caa. 
and  quiet  of  the  church."  ^^ 

And  alfo  by  a  proclamation  of  the  2 id  of  March  1706,  intt- 
taled,  *'  An  a£k  and  proclamation  anent  intruders  into  churches," 
by  which  {inter  alia)  '<  the  queen  and  the  lords  of  her  Majefty's 
**  privy  council,  prohibit  and  difcharge  all  perfons,  who  have  no 
**  authority  from  within  the  church  of  Scotland,  but  pretend  to  a 
^  warrant  or  licence  from  the  late  exauctorat  bifhops,  fince  they 
'*  were  exauctorat,  to  exercife  any  part  of  the  mtnifterial  function, 
^  within  this  church,,  or  any  kirk  or  paroch  thereof,  upon  pain 
"  of  being  ftized  and  fecured  by  the  magidrates  of  the  bounds, 
'<  in  order  to  their  trial,  purfuant  to  the  a£t  of  parliament  of 
*<  169;;,  and  the  m^gidrates  are  requiitd  to  feize  and  fecure  fuch 
<^  perfons,  and  punidi  them  according  to  law."  >% 

Aod  after  hearing  counfcl  on  the  merits,  It  is  ordered  arid%d'  JuJip»n«»tii 
judgedf  fiat  the  fentence  of  the  magi  ft  rates  of  Edinburgh^  and  '^'„io^. 
dicree  ef  the  Lords  of  Seffion  in  North  Britaiff^  made  againft  the /aid 
Jamts  Green/bields^  be  rever/ed. 

For  Appellant,       Tho.  Lutwyche,'Ht/m,  Henchman, 
Fox  Refpondents,  Pcfrr  King. 

Soon 


Sooa  after  the  decifton  in  thU  appeal,  an  ad  of  parliament  was. 

padedy  lo  Ann.  c.  7.  intitulcdi  <<  An  a£l  to  prevent  the  difturoing 

^ithofe  of  theepifcopal  communion  in  ScoteidU" 

Prefice  to       "It  18  ftatcd  by  Dcfoe,  that  the  preaching  iSt  Mr.  GrecnOiieldt 

AcHiflory    excited  am^h  dtftttrbance  io  Scotland,  and  alarm  for  the  fafety  of 

UniXp-ig   ^^^  gfttMMhcJt  jjfeycb.     Addrtfles  were  prcfcnced  to  the  general 

ct  fc^.'         affeHobly  frorn'Mniburgh  and  from  Haddington  ;  and  Cmiiar  ad* 

4f^8  were  pf^v^i^S  a  I  mod  alk  over  (he  kingdom,  whes  the  pro« 

coedings  weioh^ommcnccd  againit  Mr.  Greeufbields. 


•y- 


5.   :   * 


Cafe  7.     James  Durham  of  Largo  Efq.  -         -    Appellant ; 

.  Robert  Lundine  Efq.  of  Lundine,  Alexander 
Watfon  of  Atthernie,  Andrew  Lundine  of 
Straitherlie,  and  John  Lundine  of  Baldafter,  Refpondentu 

20th  Afarch  1710-II. 

^^«<2/.— An  appeal  competenry  ^oin  a  decrfet  m  j6(^%f  and  interlocator  m 
JToSy  chough  objcdiofi  made  chat  a  decreet  ia  1707,  coRfinning  that  ia 
169S9  was  not  appeal-d  ftota- 

T«iv^i«— Prorogtfions  of  ckIcs  of  telods,  where  an  augownUitioD  of  ftipend 
was  fmall}  nduced  from  fix  19  yeara  to  one  1 9  yeari. 

•  npHE  appellant  v«8  patron  of  the  parifti  of  I^iargo.  In  16989 
-*|^he  then  minifter  of  Largo,  during  the  appellant's  minoricyi 
0|^H^d  decreet  of  the  commijftom&s for  plantation  of  Kirks  ana  valuo" 
ml^^Teinds,  for  an  augmentation  to  his  (lipend  of  about  i  ^L  per 
annum,  which  was  allocated  upon  the  teindsof  feveral  heritors  of 
the  parifh  : — And  in  con(iderati»)n  of  this  augmentation,  the  com- 
aoiflioners  granted  to  the  refpondents,  who  were  tackfmen  of 
teindsin  the  parifh,  prorogations  of  their  tacks  for  fix  19  years, 
to  commence  after  expiration  of  their  current  tacks»  which  had 
then  eight  years  to  run.  This  decreet  mentioned  the  (hares  of  the 
whole  (lipend  to  be  paid  by  the  proprietors  of  lands  in  the  parifl), 
part  being  to  be  paid  out  of  the  teinds  of  lands  belonging  to  the 
appellant. 

In  1707  the  appellant  obtained  a  decreet  of  the  Lords  of  Sef- 
fion  againd  the  refponden^i,  by  which  their  old  tacks  were  de^> 
dared  to  have  expired  in  17069  vet  the  decreet  of  the  commif- 
fioiiars  in  1698,  for  prolonging  their  refpedlive  terms,  was  therebjr 
confirmed. 

In  1708  the  appellant  brought  an  a£lion  before  the  Lords  of 
Sedion,  as  commiffioners  for  plantation  of  Kirks  and  valuation  of 
teinds,  for  reduction  of  the  faid  decreet  of  1698,  on  the  grounds 
that  it  had  been  obtained  during  his  minority,  that  no  part  of  the 
ftipend  ought  to  have  been  allocated  upon  his  teinds,  and  that  the 
prorogations  granted  to  the  tackfmen  were  altogether  difpropor« 
tbnate  to  the  augmented  Hipend  charged  upon  their  teinds. 

Tha 


CASES  ON   APPEAL   FROM   SCOTLAND.  I^, 

The  Lords  CoinmiiSoners>  on  the  23d  of  June  1 708,  <<  found 
*<  and  declared)  that  the  appellant  was  not  prejudiced  by  his  not 
**  claiming  that  his  own  lands  ought  to  have  been  exempted  from 
*<  paying  bis  proportion  of  the  minifter's  (lipend  ;  and  therefore 
**  refufed  it0^re1iefe  the  appellant  from  the  faid  decree  of  the 
**  Commiflioners  for  planting  of  Kirks  in  16989  and  difmifled  his 
*'  action/'— The  appellant  reclaimed,  and  the  commiflioners,  on 
a  rehearing  of  the  caufe  in  July  17089  adhered  to  their  former 
interlocutor* 

The  appeal  vta.  brought  from  «  a  decree  or  fentence  of  the  Enteral 
<<  Lords  of  Cooiidl  and  SetGon,  pronounced  the  23d  day  of  June  *  '/^"/^ 
**  17089  and  a  rehearing  thereof  in  July  following,  whereby  they    ^ 
^'  have  affirmed  the  prolongations,  granted  by  the  Commiflioners 
**  for  plantation  of  Churches,  to  the  refpondents,  of  their  refpec* 
**  tive  tithes  within  the  parifli  of  Largo.*' 

Heads  of  the  Appeilanfs  Argument. 

By  an  a£^  of  the  Scots  parliament,  1693,  ^*  ^5*  ^^  ^^  exprefsly  t%3*^s5. 
provided,  that  the  teinds  of  the  lands  belonging  in  property  to 
the  patron  (hould  be  freed  from  paying  any  part  of  the  mainte* 
nance  of  the  minifter,  but  that  the  fame  (hould  be  laid  propor* 
tionally  upon  the  teinds  of  the  refpe£tive  proprietors  of  the  parilh. 
From  this,  it  appears,  that  the  decreet  of  1698,  appealed  from, 
whereby  the  appellant's  own  lands  were  burthened  with  a  con* 
fiderable  part  ot  the  minifter's  maintenance,  is  exprefsly  contrarf 
to  the  faid  z6t  of  parliament ;  and  he  ought  to  have  been  relieved 
againft  this  decreet,  which  was  pronounced  during  his  minority. 

Though  by  the  a£l  1690,  c.  23.  the  patron's  right  to  the  teinds  1690,  c  23. 
IS  burthened  with  the  tacks  then  fubfifting,  or  prolongations  there- 
of to  be  made,  yet  that  only  hinders  the  patron  from  making  any 
greater  demand  upon  lackfmen,  while  their  tacks  are  current,  "< 

than  the  tack  duties  therein  contained ;  and  does  not  preclude, 
but  that  after  expiration  of  thefe  tacks,  the  patrou  fliall  be  en- 
titled to  have  his  own  lands  exempted,  and  to  have  the  (hare  of 
the  ftipend  formerly  paid  by  him  laid  proportionally  on  the  re- 
fpeflive  proprietors  of  lands  in  the  pariO),  who  in  recompence 
have  prolongations  made  of  their  tacks. 

The  faid  a  A  1690,  c.  23.  exprefsly  imports  that  all  prolonga*  ^.^, 

tions  to  be  granted  of  tacks  of  teinds  (hall  be  effeir'wg  to  the  ;:  x|  {,,  - 

augmentation  granted.     But  in  the  prefent  cafe  no  fuch  propor*  '\  X!« 

tion  has  been  obferved;  for  the  augmentation  is  only  about  14/.  .\  N* 

perannum^  and  the  teinds  of  the  parifh,  excluGve  of  thofe  of  the  '/> 

appellant's  own  lands,  over  and  above  paying  the  whole  ftipend  .^: 

to  the  minifter,  are  worth' about  icoL  per  annum.  '^'. 

Heads  of  the  Argument  of  the  Refpondent  Rohert  Lundine[a). 

This  appeal  is  not  regularly  brought ;  for  the  decree  which  the  ..  1^1 

appellant  obtained  in  1707,  declaring  the  old  leafes  to  be  expired,  ;»', ! 

but  ratifying  the  decree  of  1698,  is  not  appealed  from  by  blo^.  »  '4^^*' 


'  «d 


(«]  Ko  other  icfpoodcnt*!  caft  hai  been  fbiuid* 

C  And 


0 


CA$ES  OK  APPEAL  FROM  SCOTLAND. 


And  therefore  though  the  decree  of  1708  (hould  be  rererfed,  that 
of  1707  mud  ftill  fubfift. 

In  1633,  Patrick  Black,  then  patron  of  the  parifti  of  Largo, 
(to  whom  the  appellant  is  fingular  fucceflbr  in  this  patronage  and 
eftate  of  Largo,)  having  right  to  the  whole  teinds  of  the  parifh  bj 
^  a  tack  from  the  then  parfon,  did,  for  an  onerous  confideration, 

fell  and  difpone  to  the  refpondent's  anceftor,  not  only  all  his  then 
intered  in  the  teinds  of  the  efbite  of  Lundine,  by  virtue  of  the 
tack  granted  to  him  or  otherwife,  but  alfo  all  fuch  future  right 
and  title  to  the  fdid  teinds  as  he  the  faid  Patrick  Black,  his  heirs 
or  fucceflbrs,  (hould  or  might  claim  or  acquire,  fo  far  as  con* 
cerned  the  lands  and  barony  of  Lundine.  And  he  thereby  obliged 
himfelfi  his  heirs  and  fucce (Tors,  patrons  of  the  faid  church  and 
pariOi  of  Largo,  to  do  all  further  afis  fqr  edablifhing  heritably, 
or  otherwife,  the  right  of  the  teinds  of  the  lands  and  barony  of 
Xundine,  in  property  to  the  rcrfpondent's  anceftor,  his  heirs  and 
fucceflbrs,  he  and  they  indemnifying  the  faid  Patrick  Black,  his 
ifir  lieirs  and  fucceflbrs.  from  the  roinider's  dipends  laid  or  to  be  laid 
'■f^p  the  lands  of  Lundine:  and  Patrick  Hlack  then  agreed  to  take 
^- ft  proportional  (hare  with  the  refpondcnt,  and  other  heritors,  of 
the  minider's  dipend  upon  his  own  lands. — When  the  appellant's 
ancedor,  therefore,  purchafed  the  faid  edate  and  patronage  of 
Largo,  he  took  it  with  fuch  diare  of  the  minider's  dipend  charged 
.  thereon,  and  had  an  allowance  for^the  fame  in  his  purchafe. 
The  right  of  the  refpondent's  ancedor  to  the  teinds  of  his  own 
edate,  is  by  the  fame  adis  of  parliament  whereon  the  appellant 
founds  his  right  exprefsly  excepted  and  referved  to  him  by  thefe 
words,  **  not  heritably  difponed** — Thus  the  fame  accidental  in- 
tered, which  was  by  that  a£t  gi^en  to  patrons,  did  as  to  the  teinds 
of  his  own  edate  accrue  to  the  rcfpondent ;  and  in  this  refpe£l 
the  appellant's  cafe  is  quite  different  from  that  of  other  patrons 
and  heritors. 

By  the  decreet  of  1698,  the  appellant's  ednte  is  not  charged 
with  any  part  of  the  augmented  dipend,  it  only  charges  him  with 
part  of  the  old  dipend,  which  Patrick  Black,  his  predeceflfor,  took 
upon  himfelf,  and  which  was  deduced  in  the  purchafe  by  the 
appellant's  ancedor. 

I  he  fame  zfX  of  parliament  which  gave  to  patrons  the  right  to 
teinds  **  not  heritably  difponed^*  did  it  with  the  burthen  of  aug- 
mentations  to  the  dipends  of  miniders,  and  of  tacks  and  pro- 
longations thereof  to  heritors :  and  the  prolongation  to  the  re* 
fpondent  granted  in  the  decreet  of  1698,  is  warranted  by  all  the  afls 
•  appointing  Commiflfioners  for  plantation  of  Kirks,  &c.,  who  are 
thereby  empowered  to  grant  fuch  prolongations,  without  any  re* 
ftriAion  as  to  the  length  of  the  then  current  tacks,  or  for  what 
terms  they  (hould  be  prolonged. 
Judgment,  After  hearing  counfel.  It  is  ordered  and  adjudged ^  that  the  decree 

ao  Maich      orfentence  complained  of  in  the  fa'^d  appeal  made  in  the  year  i(Sy8  hy 
*  *'"'"*''      the  CwnmiJJioners  for  the  plantation  of  Churches  for  prolongation  of  the 
leafes  therein  mentioned  for  fix  i  g  years  ^  and  the  decree  or  fentence, 
made  in  the  year  1708,  by  the  Lords  of  Council  and  Seffion  in  North 

Britain 


CASES  OH  AFPIAL  FROM  SCOTLAKD.  I9 

Britain  in  nfirmanee  of  the  former  decree  or  f entente  as  to  the  pro* 
isn^ation  of  the  faid  ieafei  be  reverfd^  fifa^  ^^  the  fame  relates  to  the 
priongation  of  the  faid  leafeSf  except  only  as  to  the  firfi  nineteen  years 
rf  the  foe  i^  years. 

For  Appellant,  %.  P single. 

For  RcfpondentSi      Sam.  Dodd. 


Sir  Andrew  Kennedy,  Baronet,       -        -      Appellant;    Fouat*in.* 
Sir  Alexander  Cuming,  Baronet,    -        -      Refpondeni.   \f^^^^^'^ 

19  Mirchy 

1 0th   April   171 1.  «9No^- 

^  ^  '  9  Dec.  1 707, 

tMe  Q^fT.— -The  office  of  conf^ervator,  held  by  a  grant  uixlcr  the  great  feal  16  Jan. 

CO  a  fScbcr  and  hia  Ion  jointly,  being  u{»ou  comfilaint  of  the  father*i  mal*  14  Feb. 

teriatloni  grinied  to  a  third  perfoni  without  previoua  fcntcnce  \   thii  new  9  Dec.  170SL 

grant  wai  voiJ.  5Feb.i70atf 

Certain  malveriationa  allfged  agaioft  the  conierrator  not  reletaot  to  infer  Foibes, 

deprivation.  3jao.  lyofi. 

Pra^— The  malverfat'ioni  of  a  confer vator  being  found  proved  ptr  fiigul^tt  18  March^ 

njbfy  the  judgment  is  reverfed.  19  Nov. 

iiffa^WMwiry —Malterfition  ther by  remitted.  1707.     16 

txft9Cit  of  the  court  beluw  given  to  an  a^f,tllant,  Jta.  1708* 
Proceedinga  on  the  mode'of  afcerCiining  the  amount  of  thefe  expencei. 

THE  office  of  Confenrator  of  the  Scots  Privileges  in  the  Nc* 

tbcrlands  is  very  ancient ;  it  was  hcfid  by  grant  under  the 

gnat  feal  of  Scotland :  to  it  feveral  poNvers  and  faculties  were 

committed  in  relation  to  trade,  treatlt:s  with  foreign  ftateS)  and 

other  matters  that  concerned  the  government  and  public  peace* 

By  many  ancient  treaties,  and  by  a  contra£k  made  between  the 

royal  burghs  of  Scotland,  with  the  approbation  of  his  Majefty 

King  Wiliiam,  on  the  one  part,  and  the  dates  of  Zealand  and 

town  of  Campvere  on  the  other  part,  in  1699,  and  by  an  aQ  of 

the  parliament  of  Scotland,  Campvere  was  appointed  the  port 

where  all  ftaple  goods,  fuch  as  linens,  woollens,  hides,  butter. 

Oil,  tallow,  pork,  beef,  falmon,  lead  ore,  &c.  of  the  manufadurct 

growth,  and  produce   of  Scotland  were  to  be  landed.     By  this 

coDtra^  the  Scots  had  many  privileges  and  advantages. 

For  the  better  maintaining  thefe  privileges,  and  that  the  con* 
fenrator  might  have  more  ready  accefs  to  the  dates  and  their 
fenatet  abroad,  he  was  veded  with  the  charaQer  of  a  public  mi* 
nifter,  as  reGdent  for  the  whole  provinces ;  and  had  jurifdiAion 
overScotfmen  both  civil  and  criminal.  By  feveral  a£ls  of  parlia-  1 503,6.  St. 
ment  be  was  obliged  to  keep  courts,  and  adminider  judice  accord-  >S79>^*  9^* 
ing  to  the  laws  of  Scotland,  and  thofe  who  fued  before  any  other 
judicature  were  punifliable :  where  diflerences  arofe  between  the 
Scots  and  Dutch,  the  confervator  was  to  appoint  arbitrators  ;  and 
if  they  made  do  determination,  he  was  to  fit  and  judge  with  Dutch 
magiftratea. 

Ca  Their 


M  CASES  ON  APPBAL  ttOU  SCOTLAMA. 

Their  Majefties  King  William  and  Qaeen  Mary^  in  fdSpt 
granted  a  commiflion  under  the  great  feal  of  Scotland  to  the  ap« 
pellaot  to  be  confenrator  of  the  Scots  pri^leges  in  the  NethcrlandSf 
and  their  Majefties'  refident  for  the  affairs  of  Scotland  within  the 
feventeen  United  Provinces  for  and  during  his  life.  In  16979  a 
new  grant  was  obtained  of  the  faid  office  from  King  William, 
alfo  under  the  great  feal  of  Scotland,  to  the  appellant,  Sir  Andrew, 
and  his  fon  John  Vere  Kennedy  jointly  during  Sir  Andrew's  life, 
and  after  his  death  to  John  Vere  Kennedy  for  and  during  his 
M^jefty's  pleafure. 

The  office  of  confenrator  was  adminiftered  for  fome  time  under 
thefe  granto,  by  the  appellant  (a) :  complaints,  foon  after,  begaa 
to  be  made  by  the  ftatcs  of  Zealand  and  the  magiftrates  of  Camp* 
vere  to  King  William,  and  to  the  royal  burghs,  and  afterwards 
to  Queen  Anne,  of  a  non-obftrvance  of  the  ftaple  contra£l.  The 
parties  in  this  appeal  are  not  agreed  with  regard  to  the  grounds  of 
(iich  complaints )  the  refpondent  ftates,  that  they  were  occaGoned 
by  the  appellant  and  his  fon  having  negleded  and  abufed  their 
trufts  ;  whereas  the  appellant  mentions,  that  the  original  memo- 
rials from  the  ftatcs  of  Zealand  and  the  magiftrates  of  Campvere 
did  not  criminate  or  charge  him  ;  but  that  afterwards,  at  the  in- 
ftigation  of  one  Ifaac  Denheldt,  burgo- mailer  of  Campvere,  his 
perfonal  enemy,  letters  were  written  to  the  convention  of  royal 
burghs,  complaining  of  his  admintftration. 

In  1702,  the  convention  of  royal  burghs  gave  commiffion  to 
two  perfons  to  go  to  Campvere,  and  to  inveftigate  thefe  com- 
plaints* The  parties,  likewife,  are  not  agreed  with  regard  to  the 
proceedings  of  thefe  commiffioners.  The  appellant  ftatcs,  that 
after  their  arrival  Denheldt  gave  in  feverai  complaints  againft 
him,  which  being  laid  before  the  royal  burghs,  they  were  all  after 
a  ftriA  examination  found  groundlefs ;  and  the  royal  burghs  never 
did  pafs  any  fentence  or  cenfure  upon  the  appellant :  the  refpon- 
dent, on  the  contrary,  menlionft,  that  the  commillioners  having 
made  their  report  to  their  principals,  it  appeared  that  the  appellant 
and  his  fon  had  been  guilty  of  very  great  mifdemeanors ;  that  this 
report  being  ratified  by  a  new  committee  of  the  burghs,  an  ab« 
ftrad);*  thereof  was  made,  and  the  report  laid  before  her'  then 
Majefty. 

On  the  7th  of  April  1705,  her  Majefty  executed  a  warrant  for 
a  new  grant  of  the  faid  office  to  be  made  in  favour  oi  the  refpon- 
dent Sir  Alexander  Cuming,  proceeding  upon  a  recital,  that  after 
trial  and  cognition  of  Sir  Andnw  Kennedys  and  his  fin* s  malverfations 
in  thnr  faid  office^  they  bad  forfeited  the  fame ;  and  her  Majefty 
thereby  ordained  her  advocate  and  folicitors  to  profccute  all'a£iiont 
neceflary  for  sCnnuUing  the  former  grant,  and  for  making  that  in 
favour  of  the  refpondent  effisdiual.  A  commiffion  in  confequence 
thereof  pafled  the  feal,  and  the  refpondent  entered  upon  fait 

{s)  It  doei  nof  with  certainty  •ppew  whether  the  appellant"!  (<»  to  k  any  ptrt  of  (he 
idminidrarion :  the  refpondent  fta:ei  that  the  apprPant  and  his  Ton  did  not  tike  the  oath» 
upo  I  their  joint  grant  o(  ihf:  oflice,  and  though  ihe  fon  is  chaiged  generally  is  Iboie  paitt 
of  the  refpf'iident's  cafe  with  msldehteanorsy  no  pirrkular  Inftancsi  ae  ftatcd. 

office^ 
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•fice,  and  wu  rt ccived  zf^  her  Majefty't  miDiftcr  by  tbe  States 
General  of  tbe  town  of  Camprrre. 

Tbe  appellant  tbereupon  cOnunenced  an  aQion  of  reduAion 
and  declarator  before  tbe  Court  of  Seffion  againft  tbe  refpondcnt, 
for  redu£kion  of  tbe  commiffion  granted  to  the  latter,  and  to  have 
his  own  right  under  tbe  former  commiffion  declared.  In  this 
aAion  he  infifted  that  the  grant  to  the  refpondent  proceeded  upon 
mifreprerentation  of  matters  of  fa£l ;  that  tbe  Queen's  warrant 
was  razed  in  efl<:nttal  places,  and  that  it  was  contrary  to  the  claim 
of  right,  ratified  by  zGt  of  parliament  1703,  c.  3.,  which  declares 
ail  forfeitures  before  fentence  to  be  againft  law.  The  Court 
found  **  that  Sir  Alexander  Cuming  could  not  warrantably  obtain 
**  po&ffion  of  tbe  faid  office  by  virtue  of  his  commiffion  until 
**  Sir  Andrew  Kennedy's  zGtion  of  reduftion  and  declarator  were 
«  determined,  or  that  Sir  Alexander  had  obtained  a  decreet  de* 
**  daring  bis  right  thereto.^ 

A  countcr-aAion  was  afterwards  brought  in  name  of  the  re* 
fpondent  and  tbe  officers  of  date  for  affirming  tbe  grant  of  the 
office  to  him ;  and  to  have  it  declared,  that  tbe  appellant  by  maU 
fcrfations  in  bis  office  had  incurred  a  forfeiture  of  tbe  fame. 
Various  articles  of  mifdemcanor  were  infifted  upon  by  tbe 
refpondent ;  bur,  as  thefe  form  no  part  of  the  queftion  at  iffiie  by 
die  prcfenc  appeal,  they  are  not  here  detailed*  A  proof  was  taken 
both  in  Scotland  and  in  tbe  Netherlands,  and  many  witneffi^s  were 
examioed ;  parties  were  afterwards  heard  upon  the  proof,  and  a 
new  matter  of  difpute  arofe  in  the  caufe,  namely,  an  zSt  of  indenw 
oity.  made  in  1703,  and  ratified  by  parliament,  bearing  to  be  a 
fall  .^mnefty  of  all  tranfgreffions  in  public  offices,  and  a  bar  to  all 
profecations  for  fuch  tranfgreffions  preceding  that  date.  Parties 
ire  not  agreed  with  regard  to  the  manner  in  which  this  matter  of 
tbe  indemnity  arofe  in  the  caufe.  The  appellant  ftates,  that  it 
was  taken  notice  of  by  the  Court,  without  having  been  pleaded 
ky  him :  whereas  the  refpondent  mentions  that  it  was/o  pleaded 
by  the  appellant,  as  appeared  from  feveral  places  of  the  decree^ 
though  he  would  now  untruly  fuggeft  the  contrary. 

Parties  were  beard  by  order  of  the  Court  on  this  point  of  the 
indemnity  \  and  the  refpondent  contended,  that  the  a£^  did  not 
atend  to  pardon  offences  in  minifters  abroad  committed  againft 
factign  ftates,  who  in  this  cafe  were  profecutors,  and  ought  not 
to  be  debarred  of  their  riebt,  by  the  law  of  nation^:,  of  being  freed 
irom  a  minifter,  whom  they  bad  complained  of  in  their  letters 
Md  memorials  as  negligent ^  JacHous^  feditious^  turbulent^  and  ^n^ 
tiuu.  And  though  the  faid  a£l  might  excufe  the  appellant  from 
being  puni(hcd»it  could  not  be  extended  to  reftore  him  to  an  office 
which  he  bad  forfeited,  nor  repone  him  to  that  reputation  which 
vai  neceflary  for  tbe  public  fervice  abroad.  *<  Indulgentia,  patres 
**  confcripti,  quos  liberat,  notat ;  ncc  infamiam  criminis  tollitt 
^  led  pceoap  gratian)  facit.  L.  9,  Cod,T.  43.  de  generali  abolitione." 
T)k  Court  fuftained  the  defence  founded  qn  the  indemnity  as  to 
41  Bulverfacions  of  omiffion  or  commiffion  committed  by  the 
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appellant  preceding  the  date  thereof.     And  fo  far  the  judgment 

of  the  Court  is  not  appealed  from. 

'  The  caufe  being  thua  narrowed,  the  refpondent  inGfted   that 

the  appelhnt  had  been  guilty  of  mifdemeanors  fince  the  date  of 

the  indemnity;  and  the  caufe  being  heard,  the  Court  on  the  9th 

of  December    1707    pronounced    the    following    interlocutor: 

*<  Having  conGdered  the  (late  of  the  procefsj  and  having  advifcd 

**  the  debate,  with  the  depofitions  of  the  witnciTea,  and   writs 

**  produced,  find  it  proved  that  the  appellant  did,  fince  the  act  of 

^<  indemnity,  receive  confervator  dues  for  (laple  goods  belonging 

**  to  Dutch  and  Iriihmen  coming  direclly  from  Ireland  to  the 

*<  ftaple  port  of  Campvere,  and  that  he  was  in  the  knowledge 

**  thereof,  which  they  find  to  be  a  malverfation  in  his  office  of 

«*  confervator  relevant  to  infer  deprivation  ;  and  therefore  reduce 

^'  the  gift  in  the  appellant's  favour,  and  decern  and  declare  the 

•*  refpondent's  right  to  the  faid  office  by  virtue  of  his  ccmmif- 

**  fion."    The  appellant  reclaimed,  and  the  caufe  being  re-heard, 

the  Court  adhered  to  their  former  interlocutor. 

Xntcrtd  The  appeal  was  brought  from  *'  a  decree  made  by  the  Lords 

»o  Febmary  cc  of  Council  and  Stffion  the  oth  December  1707." 
1710-11.  ^  '    ' 

Heads  ff  the  Appellants  Argument. 

The  refpondent's  commiffion  is  contrary  to  law,  and  granted 
upon  a  mifreprefentation  made  to  her  Majefty,  and  on  that  ac* 
count  the  refpondent  had  no  title  to  fiie  the  appellant  for  any  mif- 
demeanors, though  he  had  been  really  guilty  thereof,  as  in  fadt 
be  was  not.  And  further  the  warrant  for  the  refpondent*s  com- 
miffion, after  it  had  pafled  her  Majefty's  royal  hand,  was  razed 
in  two  very  material  places;  the  fird,  where  her  Majefty  does 
aAually  recal  the  commiffion  granted  to  the  refpondent,  and  his 
fon,  three  lines  are  razed  out ;  the  other,  where  her  Majefty  or- 
ders the  great  feaf  to  be  appended,  the  word  thereunto  is  razed  out,, 
and  the  words  and  pafs  per  faltum  arc  put  in. — By  this  lad  altera- 
tion the  refpondent  prevented  the  commiffion  from  being  laid  be- 
fore the  Privy  Council,  as  was  ufual,  having  no  reafon  to  believe 
the  Privy  Council  would  agree  to  the  paffing  a  commiffion  againft 
lawj  efpecially  fince  the  warrant  had  been  razed  after  her  Ma- 
jefty had  figned  it. 

The  faAs  alleged  to  have  been  committed  by  the  appellant 
were  according  to  ufual  and  former  pra£lice  in  the  office,  and  not 
fufficient  to  infer  a  forfeiture ;  and  even  thefe  fads  were  not 
proved  againft  him  by  two  unexceptionable  witnefles.  For  by 
the  law  of  Scotland  no  proof  is  fuftained,  unlefs  upon  the  oath 
or  teftimony  of  two  lawful  witnefles  to  one  and  the  fame  faft  ; 
but  the  two  witnefles,  Hamilton  and  Douglas,  upon  whofe  evi- 
dence only  this  decree  is  founded,  depone  to  things  entirely  dif- 
ferent. And  even  this  evidence  does  not  amount  to  a  proof  of 
the  mifdemeanor  laid  to  the  appellant's  charge,  viz.  That  he  was 
in  the  hwmledge  thereof. 

Heads 
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Heads  of  the  Refpondenfs  Argument. 

The  claufe  delfte  in  the  warrant  was  thought  fuperfluous,  and 
fcored  out  by  the  chancellor  in  favour  of  the  appellant,  that  he 
might  not  be  precluded  from  juftifying  himfelf  if  he  was  inno- 
cent. There  was.no  objedion  upon  this  pretendei  nullity,  until 
after  the  decree  was  pronounced,  and  it  could  not  then  be  re* 
ceived  :  nor  would  it  have  availed  the  appellant  at  any  time,  he 
being  profecuted  at  the  queen's  fuit.— As  the  refpondent's  prant 
under  the  great  feal  wis  (ufBcient ;  fo  he  has  a  new  commiffion^  - 
ratifying  and  con6rming  the  former  in  every  article,  and  confer- 
ring the  office  de  novs, — And  as  to  the  pretended  addition  of  the 
^oxdt  per  faltum  in  the  warrant,  the  fame  is  falfe,  as  may  appear 
by  the  warrant  itfelf,  and  fecretary's  docket. 

The  malverfations,  fubfequent  to  the  indemnity,  on  which  the 
Court  pronounced  judgment,  were.  That  contrary  to  the  3d  and 
.13th  articles  of  the  Staple  Contra£l,  made  in  the  appellant's  own 
time,  and  an  exprefs  order  of  the  burghs  anno  1699,  and  his  own 
figned  inftrudions,  he  had  betrayed  his  truft,  by  allowing  the  im- 
portation of  Irifh  goods  belonging  to  Dutchmen,  &c.,  and  peiw 
mitting  the  fame  (for  a  grati6cation  to  himfelf)  to  be  entered  at 
the  (l<Aple  port  as  Scots  goods,  and  thereby  to  enjoy  the  immunity 
oCcutloms,  &c.  to  the  great  lofs  of  the  trade,  manufaflurA,  and 
native  produce  of  his  nation.     And  thofe  were  proved  by  ten  con- 
current witnefles  [a).    There  have  been  grants  of  the  fame  and 
other  offices  upon  mifdemeanors  of  perfons  having  them  for  life^ 
without  any  previous  fentence,  or  fo  much  as  an  inquifition  of 
fuch  mifdemeanors  or  proofs  thereof  from  record  as  there  were 
in  this  cafe.     And  the  appellant  being  a  foreign  minider,  and  as 
fuch  having  injured  foreign  dates,  there  was  no  need  of  a  formal 
fentence,  before  ifluing  ouc  the  grant,  the  proofs  of  hti  inM|- 
meanors  upon  record  being  fufficient.     And  the  profecntors  wm 
not  bound  to  wait  relief  from  the  decree  of  ordinary  judicatures^ 
but  had  immediate  recourfe  to  the  fountain  of  juftice,  her  Ma^       , 
jefty  being  in  fome  meafure  anfwerable  for  his  behaviour,  and  fo 
of  herfelf  capable  to  grant  redrefs,  which  was  neceiTary  for  pre- 
ferving  the  public  peace,  and  preventing  reprifals,  embargoes^ 
and  arr^fts,  &c.  which  are  the  common  remedies  where  judice 
is  denied  or  delayed  to  fovereign  dates. 

After  hearingJIounfel,  it  is  ordered  and  adjudged^  that  the  decree  of  judgment, 
the  Lords  ofCotamiiand  Se/Jion  in  Scotland ^  complained  of  in  the  appeal  of  "9  April 
Sir  Andrew  Kennedy^  he  reverfed :  and  it  is  declared  and  adjudged^  that   '^ '  '- 
ghf  /aid  eommiffion  granted  by  her  Majejly  to  Sir  Alexander  Cuming 
is  voidf  and  that  the  /aid  commijfton  granted  to  Sir  Andrew  Kennedy 
and  John  Ven  Kennedy  is  fill  fubjtjling  in  full  force  :   And  it  is 
further  ordered^  that  the  Lords  of  Council  and  Sejfton  do  direct  the 
^xpences  in  thefe  fuits  to  he  taxed  according  to  the  courfe  of  their  Courts 
and  paid  to  Sir  Andrew  Kennedy  by  Sir  Alexander  Cuming :  and  that 

(tf)  V'r«tD  Fcunuinh^tl,  16th  Jan.  1708,  it  apof^a'S  that  the  witneAet  on.  the  point 
appealed  fiom  were  fimgiiUrei  t^t$,  aocwithftanding  this  general  alle^aiion  of  the  re- 
UpoodCBU 
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^if  Andrew  Kennedy  be  quieted  in  ihe  enjoyment  ofthefaid  office:  ttnd 
as  to  the  mefne  profits  ofthefaid  office  the  f aid  Sir  Andrew  Kennedy  is 
left  at  liberty  to  purfue  fuch  remedy  as  he  fhall  be  advifed  to  take  for 
the  fame. 

For  Appellant,         John  Pratt.  P*  King. 

For  Refpondent,      Edward  Northey.     Robert  Raymond. 

After  Af-      Proceedinzs  with  reoard  to  the  Expences  of  the  Court  below ^  awarded 
cuffing  tbt  *  *  ^    ^L     I^     n     i 

Appei  to  the  Appellant. 

LT^JiiIt      on  the  2d  o^June  1712,  a  petition  of  Sir  Andrew  Kennedy 

J7II.  wai  prefented  fo  the  Houfc,  (hewing,  "  That  the  Houfc,  the  19th 

asJuoe,       cc  of  April  1711,  upon  hearing  an  appeal  brought  by  the- peti- 

X7I*!''        **  tioner  againft  a  decree  made  by  the  Lords  of  Council  and 

ForbM,         *<  Seflion  in  Scotland  on  the  behalf  of  Sir  Alexander  Cuming, 

•i^uiy,       €t  jjid  reverfe  the  faid  decree,  and  order  the  Lords  of  Seflion  to 

i7i?r*         **  dircft  the  expences  in  the  fuits  mentioned  in  the  faid  order  to 

a6  Tbm,       <<  be  taxed  according  to  the  courfe  of  their  court^  and  to  be  paid 

30  Jnly        <c  to  the  petitioner  by  the  faid  Sir  Alexander  5  and  that  on  the 

^oar'iid,        **  4^^  ^^  J^^X  ^^^  the  petitioner  did  apply  to  the  faid  Lords  of 

s  June  1711.  «  Seflion  in  order  to  have  the  faid  expences  taxed,  but  they  had 

'7  J"***"**  «<  delayed  the  doing  thereof." — And  the  petition  prayed,  "  that 

7J«7«7«4*  a  the  Houfe  would  be  pleafed  to  tax  the  faid  expences,  or  order 

•^  the  Lords  of  Seflion  forthwith  to  tax  the  fame.** — Upon  this 

petition  an  orderwas  made,  <*  that  the  Lords  of  Council  and  Sef- 

^*  fion  (hould  forthwith  tax  the  faid  expences,  and  dire£l  the  fame 

<<  to  be  paid  to  the  petitioner  purfuant  to  the  order  and  judgment 

««  of  the  Houfc." 

On  the  17th  of  Jane  17 14,  a  petition  of  Sir  Andrew  Kennedy 
and  John  Vcre  Kennedy  his  fon,  confervators  of  the  Scots  pri- 
id^ges  in  the  Netherlands,  was  prefented  to  the  Houfe  and  read; 
«miting  the  judgment  of  the  19th  of  April  171  T|  and  complain- 
ing of  the  contempt  of  the  faid  judgment,  and  praying,  <*  That 
*'  dirediions  might  be  given  for  fatisfying  the  petitioners  for  their 
*<  great  and  extraordinary  damages  fuftained  thereby  ;  and  that 
<*  the  faid  judgment  might  be  made  eflFedual,  fo  that  the  peti- 
<*  tioner  might  have  the  cods  paid  him  which  the  Lords  of  Sef* 
*^  fion  had  decreed,  in  fuch  manner  as  to  the  Houfe  fliould  feem 
<<  meet."  This  petition  was  referred  to  a  committee  to  examine 
the  allegations  thereof^  and  report  their  opi^Da  thereupon  to 
the  Houfe. 

On  the  7th  July  thereafter  the  committee  made  their  report, 
«*  That  the  committee  had  confidered  the  faid  petition,  and  exa- 
<<  mined  the  allegations  thereof,  and  heard  the  parties  in  relation 
<<  thereunto ;  and  it  appearing  that  Sir  Alexander  Cuming  had 
<<  not  made  payment  of  rhe  cofts,  which  purfuant  to  the  faid  or* 
««  der  or  judgment  of  the  Houfe  were  taxed  by  the  Lords  of 
**  Seflion  at  the  fum  of  loo/.  fterling;  and  notwithftanding  the 
<<  faid  Sir  Alexander  did  pretend  to  be  entitled  to  a  debt  owing 
<<  by  Sir  Andrew,  for  which  he  pleaded  compenfation  ;  as  alfo  that 
*J  the  creditors  of  Sir  Andrew  had  attache4  this  fum  in  bis  hands ; 

<«  ncYcr^ 
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<^  iKTcrtlielefS}  neither  of  the  faid  allegations  were  made  good  hj 
"  the  faid  Sii  Alexander :  and  in  refpe^  the  faid  cofts  ought  to  have 
('  been  immediately  paid,  the  committee  were  therefore  of  opi- 
*<  niofi)  that  the  faid  fum  of  ioo/«  ought  to  be  forthwith  paid  to 
<^  the  faid  Sir  Andrew,  and  which  ought  to  be  declared  no  way 
<'  fubjs£l  to  or  affe£lable  by  any  pretence  of  compenfation  or  at* 
"  tachment : — and  it  having  further  appeared  to  the  committee 
"  that  Sir  Andrew  Kennedy  and  John  Vere  Kennedy  his  fon  had 
<'  not  the  full  enjoyment  and  poiTeflion  of  ihtir  oflice  of  confer* 
<<  vator  as  direAed  by  the  order  of  the  Houfe,  notwichdanding 
<*  her  Maje(ly*8  letter  to  the  States  General  on  behalf  of  the  faid 
"  Sir  Andrew  and  his  fon;  and  that  Sir  Andrew  in  endeavour* 
*<  log  to  obtain  pofleflion  of  his  faid  of&ce  having  been  put  to 
"  very  great  trouble  and  ezpence,  occafioned  chiefly  by  a  po(le« 
^*  rior  commiflion  granted  to  Sir  Alexander  Cuming  under  the 
^  great  feal  for  the  faid  office  (which  had  been  prefented  to  the 
*<  States  of  Zealand  and  magiftrates  of  Campvere) ;  it  was  there* 
"  fore  the  opinion  of  the  committee,  that  the  Houfe  (hould  be 
"  moved,  that  a«  humble  addrefs  (hould  be  prefented  to  her  M^* 
"  jciiy,  that  her  Majefty  would  be  gracioufly  pleafed  to  grant  a 
"  new  pofterior  commiffion  of  the  afore(aid  office  of  confervator 
^  to  the  faid  Sir  Andrew  Kennedy  and  John  Vere  Kennedy,  that 

**  thereby  the  faid  order  of  the  Houfe  might  be  tendered  effeAual 

"to  them." 
Thisieport  was  agreed  to  by  the  Houfe,  and  orders  accordingly 

made  in  terms  thereof. 


In  the  Di£lionary  of  Decifions,  vol.  II.  voce  Prefumption, 
p  ijj.  a  judgment  of  the  Court  of  Seffion  fuftaining  the  gift  in 
Mir  of  the  refpondent,  though  fome  words  were  added  to  its 
MMot,  and  others  fcored  out,  is  given  as  a  fubfilling  decifion  § 
but  as  this  gift  was  tbtally  reduced  by  the  Houfe  of  Lords,  the 
judgment  is  not  now  an  exiAing  precedent. 

It  appears  from  Fountainhall  (26th  July  17 12),  that  Sir  An* 

drew  Kennedy  ftated  to  the  Court  of  Sefiion,  that  the  ground  of  the 

judgment  of  the  Houfe  of  Lords  was,  **  that  they  found  neither 

^  a  juft  nor  a  probable  caufe  on  Sir  Alexander  Cuming's  part, 

^  hii  gift  being  impetrate  from  the  queen  by  obreption  and  fur* 

'<  prife  againft  the  claim  of  right  fecuring  liferent  offices,  and 

€t  on  a  falfe  narrative  of  Sir  Andrew's  malverfations ;  and  the 

<<  warrant  vitiate  and  fcored  and  found  to  be  a  null  right  \  who 

^  on  all  thefe  grounds  had  modified  ezpences." 


I  I 


.V 


26 


CABES  ON  1P?EAL  FROM  SCOTLAND. 
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Foonuin-'  Kathcrine  Moniepenny,  Widow, 

5;";'^^"'^  John  Brown,  and  Ifabel  his  Wife,    - 

Foiliety     I 

'♦J»'y  ISthMay  1711. 


Appellant ; 
Refpondents. 


i7io« 


tl  March 
1710-11. 


^iflament. — A  teftament  executed  in  extremis  reduced,  where  the  feft»lor*t  hand 
wik  fupportcd  and  aflifted  in  writing  the  latter  pait  of  his  name. 

TTHE  rcfpondcnt  Ifabel,  fitter  to  the  late  George  MoncrlcflF 
of  Sauchop,  and  John  Brown  her  hufband,  brouj^ht  an  a£lion 
before  the  Court  of  Seffion  for  redu£lion  of  Mr.  Moncrieff's  ]a(t 
will  and  teftament  as  not  having  been  duly  txecuted.  It  bore 
date  the  19th  of  November  17071  the  day  of  Mr.  MoncrieflF's 
death,  and  by  it  great  prirt  of  his  perfonal  eftate  was  bequeathed 
to  the  appellant  his  widow,  whom  he  appointed  executrix.  A 
proof  was  tdkt'n  in  this  a£lion,  by  which  it  appeared  that  the  de- 
ceafedi  whofe  diforder  was  a  confumption,  on  the  faid  19th  of 
Novembefi  the  day  of  his  death,  gave  dire£tions  to  one  Watfon 
for  drawing  the  will,  and  approved  of  it  when  read  over  to  him  \ 
that  he  wrote  part  of  his  name  to  the  will,  (George  Mon)  but  was 
aflided  in  writing  the  latter  part,  which  differed  from  the  mode 
in  which  the  deceafcd  had  been  accuftomed  to  fpell  his  namei 
and  that  he  died  a  (bort  time  afterwards. 

The  Court  on  the  14th  of  July  17 10  "  declared  the  faid  tefta- 
**  ment  null  and  void,  the  fubfcription  not  being  finifhed  by  tlie 
**  deceafed  without  afCftance,  nor  executed  according  to  law/' 
And  by  a  fecond  interlocutor  on  the  15th  of  November  17 10,  the 
Court  <<  found,  that  the  teftator  did  not  complete  his  fub£^|>ip- 
*<  tion,  but  that  his  hand  wavering  he  was  fupportcd  by  the  linritQr^ 
*<  who  affiled  him  to  write  the  laft  fyllable  of  his  name,  i|md 
**  therefore  declared  the  faid  will  null  and  void.'* 

Upon  the  appellant's  petition  witnefTes  were  re-examined  upoa 
this  point,  whether  ihcy  had  heard  the  teftator  acknowledge  his 
fubfcription  after  the  will  was  figned.;  and  the  Court  by  their  in* 
terlocutor  on  the  3d  of  February  171 1  **  found  this  not  proved, 
*<  and  therefore  adhered  to  the  former  interlocutors,  and  reduced 
«  the  faid  will." 

The  appeal  was  brought  from  '*  a  decree  of  the  Lords  of 
**  Council  and  Seffion  of  the  14th  of  July  17 10,  and  the  affirm* 
*•  ance  thereof  the  3d  of  February  following.** 

Heads  of  the  Appellanfs  Argument. 

The  will  is  in  itfelf  a  moft  juft  and  equ^r^Upofitlon  of  the 
perfon;)l  eftate  of  the  teftator.  All  the  witntfl^iuftgree,  ton,  that 
the  teftator  was  of  perfe£b  and  found  judgment,  and  that  he  moft 
diftin£tly  gave  directions  to  Watfon  to  write  the  will  as  it 
ftands,  and  named  and  fent  for  the  particular  perfons  thai 
wiftied  to  have  as  witneffirs  to  the  execution  of  it.  And  Watfon 
having  written  out  the  will  according  to  thefe  directions,  he  read 
the  fame  to  the  teftator,  who  being  aikvd  if  he  was  pleafed  there^ 

witha 
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v!tb|  anfwered  he  was  very  well  pleafed :  that  thereupon  the 
teftator  (igned  the  fame,  and  wrote  George  Alon  without  any 
alGftance  ;  but  Watfon  perceiving  his  hand  to  waver  took  him  by 
ihe  **  (hackle- bone/'  and  fupported  his  hand  while  he  wrote  the 
re(t  of  his  name  %  yet  fince  he  lived  fome  time  after  figning  the 
faid  will,  and  had  fo  fully  given  dire£ltons  for  having  it  drawn  in 
the  manner  it  now  appears,  it  ought  to  be  eileemed  his  deed,  and 
duly  executed  by  him.  And  though  there  was  fome  little  variation 
from  the  teftator's  ufual  mode  of  fpelling,  indulgences  of  this  kind 
onghr  always  to  be  allowed  to  dying  perfons.  Nor  is  it  of  any 
moment  that  the  witnefles  did  not  hear  the  teflator  acknowledge 
his  fubfcription  ;  that  is  only  requifite,  where  witnefTcs  are  not 
prefcnt  when  a  deed  is  (i^cned  :  but  in  this  caf",  the  four  witntfles 
heard  the  teftator  give  dirc£lions  to  write  the  will,  heard  him  ap- 
prove of  it  when  read  to  him,  and  were  prefent  in  the  room  aud 
fn»{a)  him  figny  which  is  all  that  the  law  of  Scotland  requires* 

The  laws  of  all  nations  have  agreed  in  thisi  ut  ultima  voluntas 
iifufiBi  foriiatur  effeElum^  and  therefore  fevcral  things  neceiTary  to 
complere  deeds  inter  vivos  are  difpenfed  with  in  wills,  where  the 
principal  thing  is  the  indication  of  the  teftator's  porpofe. 

Heads  of  the  Refpondents*  Argument* 

In  matters  of  this  nature  the  law  does  not  regard  intention  as 

fufficicat,  though  never  fo  carefully  expreiTed,  if  that  intention 

vai  not  reduced  to  a  complete  and  formal  a£k.     The  teftament 

in  qaeftion  can  never  be  deemed  to  have  been  completed  by  the 

teftator  htmfclf,  fince  the  fubfcription  was  not  finiftied  by  himfelf; 

and  the  lad  part  of  it  appears  to  be  of  a  different  hand^  and  more 

legularly  written  than  the  firft  part  of  it ;  and  the  name  is  fpelled 

in  a  different  way  from  what  the  teftator  had  been  accuftomed  to, 

and  in  the  manner  it  is  written  by  Watfon  in  the  body  of  the 

will.     It  was  further  not  executed  according  to  law,  for  though 

there  were  four  fubfcribing  witneiTes,  yet  three  of  them  could  not 

pofitively  depone  that  they  faw  the  teftator  fign  the  will  from  his 

pofition  in  bed,  neither  did  they  hear  him  own  his  fubfcription, 

after  it  was  figned;  and  without  one  of  thcfe,  by  the  law  of  Scot*  i6Si,c  5. 

land  no  will  or  deed  can  be  complete.     **  Si  quseramus  an  valeat 

*'  teftamentum,  in  primis  animadvertere  debemus,  an  is  qui  fecerit 

'*  tcftamentum,  habuerit  teftamenti  fadionem ;  d(*inde  fi  habue« 

^'  rit,  requiremus,  an  fecundum  regulas  juris  civilis  teftatus  fit." 

Difftft.  L.  28.  t.  I. 

Whatever  favourable  ioterpretation  wills  may  receive,  when 
once  folemnly  completed,  it  is  abfblutely  neceiTary  that  the  rules 
of  law  in  tne  execution  of  them  (hould  be  exadly  obferved. 

After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  peti^  jadgment, 
tfm  atid  appeal  of  Katherine  Moniepenny  be  difmijed^  and  that  the  '$  ^*X 

^ee  therein  complained  of  be  affirmed,  *'"' 

For  Appellant,  P.  K'tftg* 

For  Refpondents,        Tbo.  Lutwychi.       James  Graham* 

(«)  The  refpoadents  ftate  that  the  witnefTes  did  not  fit  him  (ign.    The  fad  appean 
DB  Foantaiohall  to  have  been,  that  they  faw  him  take  the  pea  fo  hit  baiid|  but  fnua  hie. 
Mitko  m  M  WatioA  oolj  Ciw  what  followed. 
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Ciife  lO. 

Fmuitain.    John  Crawfurd,  an  Infant,  by  jane  his 
\f;J!''^       Mother  and  Guardian, 

l:^^      Archibald  Crawfurd  Efq. 

1711. 

5th  Jpri/  17 1 2. 


.1.  . 


Jfipellani  ; 
Re/pondent. 


Mintr  K§n  iinetur  ^aci'Mre.'^Tht  maxim  doct  not  take  place  in  ■  redadloa 

•pon  the  head  of  dole»  or  fraud  in  the  minor*i  father. 
FrwpmmK  deed  found  proved  to  be  fraudulently  aitcrad  upon  ocular  infpcdioii 

of  ihM  d  fifercot  pieces,  and  a  letter  from  one  of  the  perpetraiort  of  the  fraud. 
Cg/gj,.  ■40/.  cofts  giv^n  agatoft  the  appeilantj  a  minor. 

np  HE  parties  were  grandchildren  of  James  Crawfurd  of  Ard« 
''    millan,  the  refpondent  being  the  fon  and  heir  of  his  eldefl 
fon«  and  the  appellant  the  fon  and  heir  of  his  third  fon. 

The  refpondent  brought  an  adion  of  redudionf  improbationt 
and  declarator  before  the  Court  of  SeflSon  againft  the  appellant^ 
for  fetting  afide  certain  deeds  by  virtue  of  which  the  appellant 
claimed  the  family  eftate  of  ArdmUlan,  and  the  refpondent  ftatcd 
the  circumftances  of  the  cafe  to  be  as  follows : 

Th^ty  the  faid  James  Crawfurd  the  grandfather  in  1682,  exe- 
cuted a  deed  of  fettlement  or  entail  of  his  eftate  to  hinxfelf  ia 
liferent,  and  to  James  Crawfurd  (the  refpondent's  elder  brother 
fince  deceafed)  his  grandfon  by  his  cldeft  fon  William,  and  the 
heirs  male  of  his  body  in  fee,  whom  failing  to  the  other  heira 
male  of  the  body  of  his  faid  fon  William  and  the  heirs  male  of 
their  bodies,  whom  failing  to  Andrew  Crawfurd  his  fecond  fon 
and  the  heirs  male  of  his  body,  whom  failing  to  James  Crawfurd 
his  third  fon,  (father  of  the  appellant)  and  the  heirs  male  of  hit 
body,  &c. :  upon  this  deed  reHgnation  was  made  in  the  hands  of 
the  fuperior,  the  Bilhop  of  Galloway,  in  September  1682,  and  a 
sew  charter  and  infeftment  ezpeded  in  terms  thereof. 

That  James  the  grandfon,  the  inftitute  in  the  entail,  died  with* 
out  ifluf ,  leaving  the  refpondent  his  brother  under  age :  and  An- 
drew the  fecond  fon  of  the  entailer  alfo  died  without  iflue. 
About  this  time  a  contrivance  was  carried  into  execution  by  the 
father  and  the  third  fon  James  to  defeat  the  former  fetikment,  of 
a  fingular  nature :  this  former  deed  was  of  the  hand- writing  of 
James  the  fon,  who  had  been  bred  to  the  law :  it  confided  of  three 
iheets  pafted  together,  and  figned  at  the  joinings,  and  contained  no 
power  of  revocation :  but  by  cutting  off  two  of  thefe  iheets  and 
part  of  the  third,  and  joining  three  new  (heets  to  the  faid  tail* 
piece,  a  deed  was  manufa£tured  bearing  to  be  to  the  fame  feriei 
of  heirs  as  the  former,  but  containing  a  power  of  redemption  upon 
payment  of  3/.  Scots  :  in  purfuance  thereof,  the  father  ufed  an 
order  of  redemption,  and,  on  the  loth  ot  May  1698,  executed  a 
new  deed  of  fettlement  of  his  eftate  to  James  his  third  fon,  and 
his  heirs  heritably  and  irredeemably,  and  upon  this  deed  James 
the  fon  was  infeft  in  1705,— and  died  io  17061  leaving  the  ap<« 
pellant  hit  fon  and  heir  iinder  age : 

BuK 
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Bat  the  rcfpondent  Archibald,  living  in  the  houfe  with  his 
psadfathcr,  by  fome  means  got  pofleflion  of  that  part  of  the  ori« 
ginal  deed,  which  had  been  cul  off,  and  a  letter  from  James  the 
Too  CO  his  father,  dated  in  1696,  which  explained  the  tranfadlion : 
the  rcfpondent  after  his  grandfather's  death  fcnred  himfelf  heir 
to  his  elder  brother  deceafed. 

And  his  a£lion  concluded,  that  it  Ihottid  be  found  and  declared^ 
that  the  faid  orii^inal  deed  conuined  no  power  of  redemption,  that 
the  tranfaAion  had  taken  place  in  manner  before  mentionedi  and 
that  the  two  (heets  and  part  of  the  third,  (then  produced  by  the 
rcfpondent,)  flbould  be  added  to  the  tail  of  the  vitiated  deed,  as  it 
had  originally  flood :  and  the  rcfpondent  produced  alfo  the  faid 
letter  from  James  the  fon  to  his  father,  dated  in  March  1696. 

The  appdlaot  appeared  by  his  mother  and  curatrix,  and  pleaded 
br  defence  to  this  aAion,  that  minor  mn  tenetur  placitarefuper 
htrediiaie  patsraa^  and  that  it  was  only  neceflary  for  him  to  pro- 
iKt  his  Other's  infeftment  to  free  him  from  the  aQion ;  but  the 
Coart  finding  that  the  maxim  did  not  defend  from  the  produc* 
tioAi  but  referring  confideration  thereof  after  produ&ion,  the 
appclbnt  produced  the  whole  deeds  called  for. 

The  deed  of  i68a,  being  infpe£ted  and  compared  with  what 

dK  rcfpondent  had  already  given  into  court,  on  the  19th  July 

1711  the  Court  *^  found  that  the  two  (heets  and  13  lines  produced 

**  by  the  purfuer,  had  been  a  part  of  and  joined  to  the  Uft  (heet 

'^  of  the  difpofition  granted  by  James  the  grandfather  to  his 

^  grandfon  James  produced  i  and  that  the  faid  three  firft  (heets 

*'^ihe  faid  difpofition  as  it  is  now  produced  bv  the  defender^ 

^  containing  a  claufe  of  redemption,  have  been  falfely  pafted  to 

''  the  laft  (heet  in  place  of  the  faid  two  (heets  and  13  lines  cut 

"  off;  and  therefore  found  the  claufe  of  redemption  contained 

^  in  one  of  the  three  (heets  fo  pafted,  null,  and  likewife  the  order 

^  of  redemption  ufed  thereupon ;   and  found  the  conveyance 

"  to  the  defender's  father  nuU^  with  the  charter  and  faCae  fol- 

''  loving  thereupon.** 

And  after  a  hearing  with  regard  to  the  maxim,  the  Court  on 
the  27th  of  December  1711  **  found  that  the  maxim  of  minor 
''  Hon  tenetur  placitare  fuper  haereditate  paterna  did  not  take 
"  place  in  this  cafe." 

The  appellant  having  reclaimed  againft  both  thefe  interlocutors^ 
die  Court  by  feveral  interlocutors,  (the  laft  of  them  being  dated 
the  nth  of  January  17 12)  adhered  to  the  fame. 

The  appeal  was  brought  from  **  a  fentence  or  decree  pro-  Entncd, 
^  nounced  by  the  Lords  of  Council  and  SefTion  the  19th  July  SFtkLa7ii« 
"  1711,  and  by  them  adhered  to  after  feveral  re-hearings,  the  '^ 
^  laft  of  which  was  on  the  1  ith  day  of  January  following.^ 

Heads  of  the  Appellanfs  Argument. 

The  rule  mnor  mn  tenetur  placitare  fuper  bareditate  paterna  is  l 
aisxim  allowed  bv  the  law  of  Scotland,  and  alfo  by  the  law  of 
£ogUnd.  By  it  there  is  to  be  a  ftay  of  all  proceedings  againft  the 
wor,  whea  the  right  of  his  inheritance  defccnding  from  his  fa* 

ther. 
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the r,  who  died  iaft  feifed,  is  put  in  qoeftion  :  it  is  founded  upon 
this,  that  a  minori  is  not  hf  Id  to  have  any  copufance  to  plead  in  de- 
fence of  his  title.  And  in  the  prefent  cafe,  this  maxim  was  the  only 
defence  pleaded  by  the  appellant,  or  any  perfon  on  his  behalf. 

And  though  there  be  falfehood  or  d^us  alleged  in  the  prefent 

cafe  \  yet  there  is  no  falfehood  or  dolus  alleged  againft  the  minor, 

whofe  privilege  is  infifted  on,  till  he  himfelf  be  in  a  capacity  of 

pleading.     If  a  bare  allegation  of  fuch  crimes  be  fui&cient,  every 

minor  might  be  eafily  defeated  of  his  privileges :  and  in  the  cafe  of 

StaVtDe.    Keih  zgzintt  Pringle^  31  January  r66$,  it  was  found  that  the 

eifions,         allegation  of  dolus  \sf  metus  was  not  fufficient  to  take  away  from  1 

^^  '*         minor  the  benefit  of  the  maxim ;  and  there  never  was  any  decifion 

^       to  the  contrary. 

The  interlocutor  of  the  19th  July  171 1,  was  a  determination 
of  the  matter  of  faQ  before  any  iflue  was  joined,  and  without 
evidence ;  for  nothing  more  was  infifted  upon  for  the  appellant 
than  his  minority,  and  his  privilege  of  minority  was  not  determined 
until  the  27th  ef  December  171 1,  which  was  near  fix  montbt 
after  pronouncing  the  interlocutor. 

And  even  if  the  matter  of  iz(k  might  have  been  examined  into, 
yet  it  is  not  found,  that  there  was  any  alteration  of  the  difpofition 
after  the  ch^irtfr  and  infefrment  followed  thereupon,  which  is  the 
fubftance  of  the  refpondent':)  libel  in  this  aflion. 

Heads  of  the  Refp9nderU*s  Argument. 

However  general  the  maxim  plsadcd  by  the  appellant  may  be, 
A  yet  it  has  known  exceptions,  and  particularly  that  it  never  takes 
place  ubi  agitur  aut  de  obligatione  aut  de  doio  defunEfi :  and  as  this  is 
the  opinion  of  the  mod  eminent  lawyers,  fo  it  is  moll  reafonable, 
for  if  a  perfon  happens  to  get  into  pofleflion  of  an  eftate  by  dolus^ 
and  foon  after  dies  leaving  his  heir  a  minor,  it  would  be  very  hard 
that  his  minority  (hould  prote£l  him  from  pleading  to  the  a£lion, 
and  prevent  the  true  proprietor  from  being  rc-pofleflcd  of  his 
own  eltate,  of  which  he  was  only  difpofTcfied  by  the  father's 
fray-l. 

The  law^  it  is  true,  prefumes  in  fiivour  of  deeds  that  arc 
complete  and  duly  executed  ;  but  this  deed  has  no  manner  of  pre- 
tence to  that  cRarafter,  as  appears  from  ocular  infpe£lion.  The 
grain  and  length  of  the  paper  of  the  part  added  do  not  agree  with 
the  rell  of  the  deed,  and  the  ftrokes  of  the  long  letters  appear  upon 
the  (heet  where  it  was  cut  off.  1  he  lafb  (heet  of  the  deed 
exactly  quadrates  with  the  two  (heets  and  13  lines  cut  off. 

All  this  was  perfectly  evident  from  the  appellant's  father's 
letter  to  James  the  grandfather,  which  was  produced  in  the  ac- 
tion, wherein  the  whole  fchemc  was  fet  out,  and  that  the  deed 
as  it  (lood  originally  contained  no  claufe  of  redemption.  By  this 
tranfadlion  a  forgery  was  impofed  upon  the  witntfles,  who  were 
not  witnefTes  to  the  deed  as  it  was  altered,  at  a  date  as  ap- 
peared by  the  letter  long  fubfequent  to  the  original  execu- 
tion of  it. 

The 
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The  appellant  alleged  a  declaration  of  the  grandfather,  that  he 
leinf;  difpleafed  with  the  firft,  had  executed  a  new  deed,  on 
vhich  the  charter  proceeded ;  and  that  his  father  by  paying  large 
debts  was  a  purchafer  for  an  onerous  confideration.  But  the 
declaration  of  the  grandfather,  who  appears  to  have  been  a  party 
to  the  contrivance,  was  of  no  import.  For  the  debts  paid,  the 
appellant's  father  took  afTii^nments  in  his  own  perfon ;  and  ia 
b  far  as  they  are  juft  debts,  the  refpondent  will  be  obliged  to 
pay  them. 

After  hearing  counfel.   It  is  onUred  and  adjudged^  that  the /aid  judgme^ 
ftiaien  and  appeal  be  difmijfedy  and  that  the  fentences  or  decrees  therein  5  April 
ampiained  of  be  ajjirmed  :  And  it  is  further  ordered^  that  the  appellant  '^*** 
fiaii  pay  or  caufe  to  he  paid  to  the  refpondent  the  fum  of  4ol.  for  hit 
afis  in  this  Houfe. 

For  Appellant,         Ja.  Motwtague*       P.  Crawford. 
For  Refpondent,      Edward  Northey*      Sam.  Dodd. 

The  letter  written  by  the  appellant's  father  to  James  the 
grandfather  of  the  parties,  is  dated  by  the  refpondent  to  have 
been  of  the  following  tenor  : 

**  I  received  by  this  bearer  inclofed  in  your's  the  difpofition  in 
^  iaTOUT  of  your  oye  James,  and  according  to  your  defire,  I 
'*  hare  by  the  aiBftance  of  that  perfon  you  fignified  to  me  drawn 
"  it  as  1  fuppofe  to  your  fatisfa£tion,  and  1  have  added  the 
**  chofe  of  redemption  as  pcrfedlly  as  I  think  it  will  hold  in  law^ 
"  aod  as  you  may  difpofe  of  your  eftate  to  any  child  you  ha^gttec 
^  ootwithftanding  of  that  tailzie.    Sir,  I  was  neceifitated  to  wrfcir 
''  this,  to  know  if  you  have  any  further  to  do  in  it ;  for  I  have 
"  not  ended  it,  waiting  to  know  your  commands :  and  fince  I 
"  cannot  have  the  occafion  of  this  friend  there,  fo  I^^t  me  know 
"  by  this  bearer,  being  a  fure  hand,  as  foon  as  poffible.    I  add 
"  00  more^  but  defiroy  this  line,  and  reft, 

"  Sir, 
'^  Your  dutiful  fon  and  fervant, 
«  Edinburgh,  <•  JAMES  CRAWFURD." 

"  March  the  4th,   1696. 
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Cafe  ir» 

Fououin-  Adam  Cockbum  of  Ormifton,  one  of  the 

j6Nol.  Senators  of  the  Court  of  Juftice,   and 

"7o^^-^  Dame  Ann  his  Wife,          -            -          Appellants; 

9  ft  18  Feb.  John  Hanulton  of  Bangour,  a  Minor,  by 

Nov.  1709.       ^^  Curators,         ....  Refpondents* 

l^i\'^..  2Hth  March  ir  2^ 

5  ft  16  Feb.  JJit  fmU.^^M\tr  estraAing  a  decreet,  with  a  refenration  therein  of  frrera 
iy,a,  pointf,  the  objedio&  of  LUfmUt  and  that  thefe  points  were  not  contained  il 

Forbeiy  ^^^  original  funuDoniy  it  furiained  by  the  Court,  but  reverfrd  upon  appeal. 

fti  Jan.i7oS.  Fumral  expencet.  ^^In  a  queftion  between  the  heir  and  the  afligaee  of  the  tug 
SI  Jan,  currix  ot  a  Lord  Juftice  Cleik,  150/.,  being  modified,  as  fufficient  for  fuoera 

I T  Not.  6  ft  expenct  s,  the  judgment  is  reverfed. 

14  Dec  Frefiript.on. — Vurnifliing  to  the  funeral  did  not  form  fuch  a  continuation  of  K> 
lyoQ,  counts  as  10  bar  the  crieoniai  prefcription  of  accouoit  incurred  before  the  deati 

f  ^  Dec  of  the  deccafed 

1^  10,  ConfirmatiQM.'^'VYit  Court  haying  refufed  tn  allow  to  the  aflignee  of  an  execotrii 
17  Tan.  and  '°  *  queftion  with  an  heir  frrred  mm  benefidot  the  expences  of  an  a£liofi  be< 

SNov«l7l|«  ^^^^  tbem  rdstivf  to  the  right  of  confirmation  between  the  executrix  lod  lb( 

t'aibcf  of  the  hcii  (erved  €hm  bemtficief  the  judgment  it  reverfed. 

eIR  William  Hamilton  of  Whitclaw,  Lord  Juftice  Clerk,  the 
^  appellant  Ann's  firft  hufbind,  in  1703  executed  a  bond  in 
her  favour  for  7000/.  fterling,  payable  at  Whitfunday  or  Martin* 
mas  next  after  his  death.  This  bond  was  made  a  burthen  upon 
bis  whole  eftate,  real  and  perfonal,  but  not  to  affe£t  the  heirs  of 
his  own  body*  Sir  William  having  died  without  iflue,  was  buried 
with  great  pomp.  His  (ifter,  Chriftian  Dunlop,  was  confirmed 
' >; ;,]iis  executrix;  and  the  perfonal  eftate  bein^  infufficient  to  fatisfy 
Ihe  claims  of  the  widow,  the  executrix  affigned  to  her  the  whole 
cxfcutry,  the  widow  becoming  bound  to  relieve  her  of  the 
debts,  funeral  expences,  and  charges  of  confirmation,  which  lafl 
amounted  to  a  confiderable  fum,  a  litigation  having  been  carried 
on  firft  before  the  commiiTiries,  and  afterwards  before  the  Court 
.  of  beffion,  with  regard  to  the  fame,  between  Chriftian,  Sir  WiN 
liam*8  fifter,  and  the  father  of  the  refpondent,  who  was  alive  at 
tiir  William's  death,  and  his  nephew  and  apparent  heir.  The  re- 
fpondent's  father  having  died,  the  refpondent  was  ferved  heir  to 
Sir  William  cum  beneficio  invent arii. 

The  appellants  brought  an  a6lion  before  the  Court  of  Seflion 
again  ft  the  refpondent  for  what  was  due  on  the  faid  bond,  after 
application  of  the  free  perfonal  eftate  in  part  payment  thereof] 
firft  repaying  out  of  fuch  perfonal  eftate,  to  the  appellant  Ann, 
what  ftie  had  paid  to  fundry  creditors  of  the  deceafed,  the  funeral 
expences  and  expences  of  confirmation. 

For  thofe  payments  the  appellants  alfo  brought  an  a£tion  againft 
the  executrix,  in  which  lalt  a^ion  the  refpondent  appeared  for 
his  intereft. 

A  point  of  law  arofe  upon  what  the  appellant  Ann  had  paid  to 
Sir  Robert  DIackwood  and  others  for  furnifliing  of  goods  to  the 
dec<:af::d  befoie  his  ucjth^  and  alfo  for  furnifliing  to  his  funeral: 
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tkc  rtfpondcnt  contended  that  thcfc  furniOiings  to  the  deceafed  * 

were  prefcribedy  three  years  having  elapfed    before  they   were 

paid:  and  the   appellants   urged,  that  the    fame  parties  having 

forniflied  goods  to  the  funeral  of  Sir  William,  this  prevented  the 

running  of  the  prefcription  by  a  continuation  of  accounts.     The 

Court  on  the  loth  of  November  1709  found,  "  that  the  furniOi* 

"  ing  to  the  funeral  of  the  deceafed  was  no  continuation  of  the 

**  cuneacy ;  and  therefore   fudained  the  prefcriptiou  as  to  the 

"  articles  fumi(hed  preceding  his  deceafe." 

The  zQtxon  proceeding  as  to  the  other  points,  an  account  of 
thcfaneral  expcnces  was  given  in  amounting  to  421/.  8/.  yd.  to 
this  the  refpondent  objedted  as  extravagant,  and  the  Court  by 
iflterlocutor  on  the  14th  of  December  1709,  "  reduced  the  fame 
*^  to  250/."  An  account  of  the  expences  of  confirmation  was 
db  given  in  amounting  to  100/.,  which  being  obje^ed  to,  the 
Coart  by  interlocutor  on  the  15th  of  December  1710,  « le- 
**  fafed  to  allow  the  expences  occafioncd  by  the  aclion  before 
^  the  Court  of  Seflion,  relative  to  the  confirmation  amountincr 

"to  34/." 

Upon  thofe  two  points  the  appellants  reprefented  to  the  Courtt'  • 
that  the  extraordinary  expences  of  the  funeral,  as  well  as  of  tlUs 
coofinnation  had  been  occafioned  by  the  refpondent's  father,  then 
apparent  heir  of  the  deceafed ;  and  of  this  (he  offered  to  make 
pcoof,  and  the  Court  allowed  a  proof  to  both  parties.  .'^ 

In  the  mean  time  the  appellants  with  confent  of  the  refpon-  ^ 

dent  petitioned  the  Court  that  after  extin£lion  of  the  bond  debt  frjf 
lMt$  by  the  perfonal  eftate,  which  had  come  to  the  hands  of  the 
tppellant  Ann,  decree  might  pafs  againfl  the  refpondent  as  heir 
{trved  to  the  deceafed,  for  thofe  parts  of  her  claims  which  were 
wholly  uncontroverted,  not  including  any  part  of  the  funeral  ex- 
pences, or  expences  of  confirmation ;  and  decree  was  accordingly 
jnfled  for  2818/.  13/.  4^.9  with  a  refervation  in  thefe  terms^ 
**  referring  always  to  the  purfuers,  to  infifl  for  the  funeral  ex- 
**  penceSf  and  confirmation  of  the  teflament  and  other  points 
'*  not  thereby  determined  as  accords,"  and  in  thefe  terms  decree 
wii  extraQed  in  September,  1710. 

The  proofs  before  mentioned  being  afterwards  finifhed  and 
Kported,  the  Court  by  interlocutor  in  November  17 10,  '*  found 
^  that  no  a£kion  of  the  defender's  fatherj  to  whom  he  wafs 
^  not  fenred  heir  could  afFe£l  him." 

The  refpondent  however  when  the  a£\ion  had  proceeded  thus 
brtook  up  a  new  defence  namely  that  there  was  no  conclufion  in 
the  original  li6cl  againfl  the  refpondent  upon  thefe  points,  and 
that  by  extraQing  the  decree  before  mentioned  lis  erat  finita  s 
and  the  Court  on  the  29th  of  June  171 1,  **  found  that  by  the 
*'  decree  extra£led  ///  erat  finita  uotwichflanding  of  the  referva- 
^  tion  contained  therein." 

And  afterwards  on  a  petition  for  the  refpondents  the  Court  on 
the  28th  of  November  171 1,  *<  allowed  him  to  retain  250/.  for 
^  his  expences  out  of  the  heritable  edate  of  the  deceafed,  fubjedl 
^  nerertbelefs  to  a  proportional  defalcation  in  cafe  the  heritage 
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v  **  be  not  folvendof  both  for  debt  an^xpenceSf  and  likewife  re« 

*<  ferving  to  be  determined  what  expences  are  neccffary  and  profit* 

«*  able  in  that  event.'* 

Bfttcred  %%        '^be   appeal  was  brought  from    «  federal  decrees  orders  and 

Jin.  1711*    «  interlocutory  fentences  made  by  the  Lords  of  Seffion,  and  par* 

*'  ticularly  from  the  decree  or  fentcnce  of  the  29th  June  1711." 

Heads  of  the  Appellants*  Argument. 

By  the  faid  extraded  decree,  the  right  of  the  appellants  as  to 
the  funeral  charges  and  expences  of  confirmation  was  exprefsljf 
referved  to  them ;  and  this  refervation,  with  the  long  ac- 
quiefcence  of  the  refpondent,  and  the  appellants,  examining  wit« 
ncflcs  by  order  of  the  Court  on  rhefe  points,  were  a  fufficienC 
anfwer  to  the  objediion  of  Lisjinita. 

But  further  the  appellants  brought  an  a£lion  againft  the 
executrix  of  Sir  William  Hamilton,  and  her  reprefentatives  after 
her  deceafe,  and  the  claims  for  funeral  charges  and  expences  of 
confirmation  were  a  part  of  the  procefs  againft  the  executrix 
to, which  the  refpondent  made  himfelf  a  party  by  appearing  to  it^ 

^that  a£iion  is  not  Lis  finita. 
..  .10rith  regard  to  the  merchants'  accounts  found  to  be  prefcribed 
by  the  Court,  thefe  accounts  were  not  only  judly  due  by  the 
deceafed^  but  the  fame  merchants  having  furniftied  goods  to  the 
funeral,  within  three  years  of  the  next  preceeding  articles  in  their 
refpe£live  accounts,  it  made  fuch  a  currency  as  prevented  their 
being  cut  off  by  the  a£t  of  parliament  founded  on  by  the  re- 
fpondent. 

With  regard  to  the  expences  of  the  funeral:  Sir  William 
Hamilton  from  a  fmall  fortune,  (being  his  father's  fourth  fon) 
acquired  a  confiderable  eftate;  and  he  died  not  only  in  the 
character  of  a  Lord  of  Seflion,  but  alfo  of  an  Oflicer  of  State,  as 
Lord  Juftice  Clerk,  leaving  a  competent  edate  and  no  iffue,  and 
he  himfelf  caufcd  a  former  wife  to  be  interred  in  the  fame  manner 
except  heralds  before  he  was  an  Ofiicer  of  State.  The  refpon- 
dent's  father,  too,  then  living,  and  Sir  William's  apparent  heir, 
approved  of  and  ordered  the  funeral,  and  all  the  particulars 
claimed  were  paid  by  the  appellant  Anne :  For  thefe  reafons 
the  Court  ought  not  to  have  re(lri£ked  the  funeral  expences. 

The  expences  of  confirmation  were  all  necefTirily  fpent  by  the 
executrix  in  defence  of  her  right,  againft  the  refpondent's  father, 
who  firft  in  the  Commifiary  Court  oppofed  the  granting  thereof, 
and  not  prevailing  there  carried  the  matter  before  the  Court  of 
Scrflion,  where  after  a  long  and  chargeable  conteflfhe  was  forced 
to  fubmit.  And  the  appellant  Anne  adually  paid  thefe  expences 
of  confirmation. 

The  Court  ofSeflfion  has  not  only  deprived  the  appellants  of 
their  charges  and  expences,  but  has  on  the  contrary  allowed  the 
refpondent  250/.  for  coils  or  expences  out  of  the  heritable  edate, 
which  was  unieafonabicj  before  the  whole  claims  of  the  appeU 
lams  were  fati$fied« 

.    Heads 
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Heads  of  the  Refpondenfs  Argument  • 

The  appellants  having  brought  their  adion    for  payment  of 
7000/.  200/.  of  annuity,  and  2co/.  for  the  maintenance  of  the 
limily  (nothing  elfc  being  demanded),  judgment  was  given   on 
allthefe  points;  and  the  appellants  having  pofTefled   themfclves 
of  all  Sir  William  Hamilton's  perfbnal   eflate,   they  gave  in  an 
account  of  the   amount  thereof,  and   demanded  that  the  fame 
might  be   entirely  imputed  towards  fatisfad^ion   of  part  of  the 
faid  bond,  and  that  judgment  might  be  given  againft  the  refpon- 
dent  for  the   remainder.     The  Court  agreed   to  this,  and  gave' 
judgment  for  2820/.  15/.  againfl  therefpondent,  and  the  decree  was 
cxcraQed :  it  only  referved  a  liberty  to  inOft  for  funeral  expences 
iu  accords.     But  this  refervation  can  import  no  more,  than  that 
what  is  fo  refervedi  is  not  dcfcrted,  and  may  ftill  be  fued  for  in  due 
and  ordinary  form.   This,  however,  can  never  be  prefumed  to  ex- 
tend the  appellants' elaim,  further  than  was  contained  in  the  aflion 
brought  by  them,  or  to  entitle  them  to  infift  upon  the  former  libel 
andprocefs,  wherein  decree  was  extraded,  which  put  an  end  to 
thatfuit.     It  might,  otherwife,  be  in  the   power  of  a  perfon  to 
bring  an  aAion  for  one  thing  and  after  having  judgment  in  that  to 
rtftrve  a  liberty  to  afk  another  without  a  new  libel,  which  would 
bcdcftruftivc  of  all  juftice  as  well  as  form.     Though  there  were 
afterwards  feveral  debates  upon  the   fubjcct  of  the  funerals,  yet 
tbefc  proceeded  only  upon  the  erroneous   fuppofition,  that  the 
appellarits  had  claimed  the  fame  in  their  libel  againft  the  refpon^ 
dentj  and  as  foon  as  this  was  difcovered  to  be  a  miftake  it  was 
proper  to  go  no  further. 

Thcadion  againft  the  executrix  was  merely  collufive,  and  it  is 
impolEble  that  any  fentence  can  pafs  upon  that  aAion  againft  the 
refpondenii  becaufe  he  was  not  cited  or  called  to  it,  and  his  ap- 
pearance to  prevent  collufion  docs  not  make  him  a  party.  Neither 
has  that  fuit  any  conne ftion  with  this,  and  therefore  it  can  be  no 
part  of  the  aclion  at  the  inftance  of  the  appellants  againft  the 
irfpondcnt.  The  expences  of  confirmation  couM  not  regularly 
be  brought  into  that  a£Uon,  becaufe  they  were  laid  out  by  thv 
eicctttrix  herfelf,  s»nd  were  not  afligned  by  her  to  the  appellant 
Anne,  and  therefore  the  executrix  could  not  be  fued  for  them. 
As  to  the  funeral  charges  they  were  not  in  the  original  libel, 
either  againft  the  refpondent  or  the  executrix,  nor  could  they  be 
fo,  becaufe  the  appellant  had  not  paid  them,  (at  leaft  for  the 
greateft  part)  till  long  after  the  commencement  of  the  faid  a£lion9. 

Bytheadi  of  parliament  1579*  c  83.  it  is  ena£ied  that,  *'  all  X579.C.S3. 
'*  actions  of  debt,  for  houfemails^  &c.  be  purfued  within  three 
"  years,  otherwife  the  creditor   (hall  have   no  adion  except  he 
'^  either  prove  by  writ,  or  by  oath  of  his  party.*'  .  This  law  is 
▼ery  pofitiVe  and  plain,  and   howfoever  it  has  been  extended  in 
fome  cafes  by  the  Court  of  Seflfion,  yet  it  never  was  interpreted  fo, 
as  contended  for  by  the   appellants,  that  the   furniftiing  to  the 
funeral  (hould  ftop  the  prefcription  eftabliftied  by  this  aft  efpeci- 
ally  when  thcfe  furnifbiogs  were  neither  by  order  of  the  heir  or 
eiecatrix. 
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With  regard  to  the  expcnces  allowed  to  the  rcfpondent» — hj 
tne  ancient  la«r  of  Scotland)  an  heir  was  obliged  in  payment  oi 
all  his  predcceflbr's  debts,  though  ten  times  more  than  the  eftatc 
defcending  to  him ;  though  executors  were  only  liable  fo  far  as 
they  had  nfets^  provided  they  gave  up  an  exadi  inventory  of  all 
the  goods  and  efFcds  of  the  deceafed.  This  privilege,  the  parlia- 
160*  c.  14  incn^  of  Scotland  in  1695  likewife  extended  to  heirs:  and  the  hen 
in  this  cafe  was  called  ieres  attn  heneficio  inventarii^  and  in  th^e 
terms  was  the  refpondent  heir  to  Sir  William  Hamilton.  The  ap- 
pellants having  obtained  judgment  for  2820/.  (lerling,  fued  it  to 
execution  upon  Sir  William's  heritable  edate,  and  the  refpondent 
thereupon  rtprcfcnted  to  the  Court,  that  he  being  heir  cumheneficu 
inventanit  was  only  accountable  for  what  he  had  received ;  that 
he  was  sviliing  to  aflign  Sir  William's  whole  eftate  for  fatisfaflioii 
of  the  appellant's  demand,  ref<rrving  to  him  fo  much  of  the  faid 
eftate  as  would  anfwer  the  expences  laid  out  by  him  in  managing 
and  defending  the  cilate.  As  executors  had  certainly  an  allow- 
ance for  their  neceirtry  expences,  and  as  heirs  were  by  the  faid 
a&  in  the  fame  condidon  with  them,  they  ought  to  have  the 
fame  privilege  ;  other  wife,  neither  heirs  nor  executors  would  put 
themfelves  to  any  cxpeuce  to  manage  and  defend  an  eftate  from 
unjufl;  claims. 

Though  this  claim  was  fo  reafonable,  yet  there  never  having 
been  any  adjudged  cafe  upon  the  point,  the  Court  of  Seffion  pro* 
ceeded  very  cautioufly,  and  did  not  precifely  determine  the 
queftion  of  the  refpondent's  expences,  but  only  referved  the  fum 
of  250/.  provifionally  as  a  fund  for  them,  out  of  which  they 
might  allow  the  heir  his  nece(l*ary  expences,  if  they  (hould  think 
that  in  law  they  ought  to  be  allowed,  and  Hill  left  themfelves  at 
liberty  to  determine  what  expences  were  neceflary ;  but  in  all 
probability  the  cafe  will  never  exift,  becaufe  the  eftate  will 
amount  to  more  than  fufiicient  to  pay  the  debts  ;  and  it 
was  therefore  unreafonable  in  the  appellants  to  bring  theii 
appeal  againft  a  fentence  which  is  not  Hnal,  and  does  not  deter- 
mine the  queftion  between  the  parties,  but  is  ftill  fubjeft  tG 
review. 
Tttdcment  After  hearing    counfti,  //  is  ordered  and  adjudged^  that  the  fata 

u. .  M»f ch,   fenteuce  of  the  29th    of  June    fijiij^  declaring   the  fuit  to  be  lAi 
*7»»'  finita  be  revirfcd  ;  and  it  is  further  ordered  and  adjudged^  that  tht 

appt  Hants  be  at  liber /y  to  inftjl  or  prof  cute  in  the  faid/ uit  or  procefs  for 
ail  the  expances  of  the  funeral^  atove  the  fum  of  l^o\,  to  luhich  tht 
fiime  litre  reductd  by  the  Lord  Ordinary^  as  wcii  as  for  the  faid  fum 
of  250I.,  and  as  luell  for  the  extraordinary  as  for  the  ordinary  cofti 
'  and  txpencei  touching  the  adminijl  ration  or  confirmation  of  the  teflameni 
of  the  decenfedy  and  that  fuch  ftveral fums  as  Jhall  appear  jujl  to  havi 
been  allowed  cr  deducted  out  of  the  perfonal  ejlatc for  fuch  funerai 
expences y  and  for  fuch  ordinary  and  e>:traor dinar y  c&'is  and  expences 
touching  the  ad  mi  niji  ration  or  confirmation  of  the  fid  teJJament  fijali 
he  taken  as  remaining  due  upon  the  bond  bearing  date  the  5  th  day  of 
March  1703,^/;^  be  cQi}:piiied  ivilh  interejl  from  fuch  time  as  the 
msncyfccuved  by  iht'f'iu  jond  bt^anit  payable   uulii  the  payncf.t  thereof^ 
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vijiandas  a  charge  upon  the  heritable  eftate  ;  but  as  to  the  interloeU' 

Sftntence  in  November  1709,  for  fujlaining  the  bar  of  prefer iption^ 
rehy  the  appellants  were  not  allowed  to  make  any  deduction  out  of 
Atferfonal  eftate  for  feveral  of  the  decenjed*s  debts  paid  by  the  appellants 
teS/r  Robert  Blackwood  and  others ^fuch  debts  being  merchants  accounts 
mi  adjudged  barred  or  prefcribed  by  theflatute  of  King  James  the  6th, 
flx  tm  beinj^  fued  for  in  three  years ^  the  faid  interlocutory  fentence  it 
hereby  affirmed  :  and  as  to  the  interlocutory  order  made  the  aSth  j/* 
November  laft^  touching  the   refpondenfs  cofts^  the  fame  is  hereby  re* 
aitted  to  the  Lords  ofScj/Jlon  to  reconftder  the  fame y  together  with  the 
f(ttd  demands  of  the  appellants  touching  the  funeral  expences^  and  the 
Jcid  coJIs  and  expences^  touching  the  adminijiration  or  confirmation  ff 
the  faid  teftament^  and  determine  thereupon  asfball  bejuft. 

For  Appellants,        Tho.  Powys.     Rob»  Raymond. 
For  Kefpondent,      David  Dalrymple.     Sam.  Dodd* 

Part  of  the  Judgitients  here  reverfed,  are  founded  on  as  extll* 
ing  cases  in  the  Diftionary  vol.  I.  voc.  Funeral  Charges^  p.  33^9* 
andioLII.  voc.  Perfonal  and  tranfmijible^  p.  74. 


«■ 


Joh Hamilton,  of  Pampherfton,  Efq.       -       Appellant  \    Cafe  it. 
Catherine  Lady  Cardrofs,        -        •         -       Re/pondent.  l^^l' 

Feb.  170S. 
8ch  April  1 7 1 2.  a  Jaaua.y 

3llK0r.— A  tick  fudained,  which,  \n  the  rrcital,  bore  to  be  gran'ed  by  t  po-ul.  -o 
Minor  with  confcnc  of  his  Curators,  but  was  figned  by  the  taodlord  p  .  Jf^gJt 
only.  iiP«« 

Uvmoiogarion.'^ln  a  reduflion  of  a  Tack  on  the  ground  of  nullity,  it  bring 
founi  that  tlie  receipt  of  the  rpntby  the  Gr.ntor's  heir  for  more  than  30 
ytaiS)  imported  no  homologation,  the  Judgment  ii  reveifed. 

]N  1671,  Sir  William  Stewart,  of  KirkhilJ,  the  refpondent's 
brother,  let  to  Alexander  Hamilton  the  appellant's  father, 
Acn  his  fa£lor  or  baillie,  the  lands  of  Strathbrock  for  the  term 
of  three  19  years,  at  the  rent  of  about  50/.  annually.  The  tack 
in  the  recital  bore  to  be  granted  by  the  faid  Sir  William,  with  the 
confcnt  of  his  curators,  but  it  was  fubfcribed  only  by  himfelf. 

Sir  William  died  fome  time  after  the  date  of  this  tack,  but  the 
prccife  date  of  his  death  does  not  appear.  The  refpondcnl,  his 
fifter,  fucceeded  to  his  edates;  and  the  appellant's  father  and  the 
appellant  himfelf  pofTcfled  their  farm  In  virtue  of  the  faid  tack, 
without  challenge  for  more  than  30  years  ;  and  part  of  the  rents 
had  been  paid,  (as  ftated  by  the  appellant)  to  Sir  William  before 
his  dtath,  ^nd  the  remainder  regularly  to,  or  for  the  ufe  of  the 
refpondent. 

In  1706  the  refpondent  commenced  an  aQion  before  the 
Court  of  SefGon  againft  the  appellant,  to  remove  him  from  the 
poAcffion  of  the  faid  lands,  on  the  ground,  that  his  tack  was 
toid  being  i^ranted  by  9ir  William  Stewari  whcuaminorj  with^ 
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out  confent  of  his  curators.  And  to  prove  the  minority  the 
refpondent  produced  a  certificate  of  his  baptifm,  and  feveral 
deeds  executed  by  him,  both  before  and  after  the  date  of  the  faid 
tack,  with  confcnt  of  his  curators,  to  one  of  which,  the  apptll- 
ant's  father  was  a  fubfcribing  witnefs ;  and  (he  founded  upon  the 
t^ck  itfelf,  which  bore  confent  of  curators,  though  none  were 
fubrcribing(fi). 

The  appellant  made  defences  to  this  a£tion,  and  the  Court  on 
the  20th  of  February  1708,  •*  fuftained  the  nullity  again  (I  the 
•«  faid  tack,  the  fame  not  being  figncd  by  the  minor's  curaiois." 

The  appellant  having  dated  obje£lions  to  the  proof  of  minority, 
tnd  of  Sir  William's  being  under  curatory,  and  pleaded  homolo- 
gation, the  Court  en  the  15th  of  July  1708,  "  found  that  the 
#*  difcharges  for  the  rent  did  not  import  any  homologation, 
«<  acknowledgment  or  confirmation  of  the  tack  for  the  time  that 
«*  was  to  run  thereof."  And  on  the  16th  of  July  1708, 
ff  decerned  againft  the  defender  in  the  removing. ** 
Zn]tere4),  ii  The  appeal  was  brought  from  *<  an  interlocutor  or  decree  of 
f?'"*?  **  ^^c  Lords  of  Council  and  SelTion,  made  on  behalf  of  Katherine 
«  Lady  Cardrofs,  the  20th  of  February  1708,  and  of  an  inter- 
«  locutor  pronounced  the  15th  of  July  1708,  and  of  one  other 
<(  interlocutor  pronounced  the  16th  of  July  1708,  whereby  the 
«  appellant  was  decreed,  to  quit  his  pofleflion  of  the  lands 
«(  therein  mentioned." 

Heads  of  the  Appellants  Argument. 

There  was  no  direft  or  legal  proof  of  Sir  William  Stewart's 
minority,  which  ought  certainly  to  have  been  clearly  proved ; 
the  certificate  of  his  baptifm  could  be  no  proof,  as  leaving  the 
time  of  birth  uncertain.  Nor  could  deeds  executed  by  him,  with 
confcnt  of  his  curators,  be  in  law  a  fufficient  proof,  that  he  had 
fuch  curators  fo  as  any  deed  done  without  their  confent  (hould  be 
void.  For  there  are  two  kinds  of  curators  :  the  firft  are  fuch  as 
are  legally  chofen  and  authorized  by  a  judge  upon  the  mihor's 
Special  choice  ;  thefe  curators  having  accepted,  any  deed  done  by 
the  minor  without  their  confent  is  void.  But  there  are  a  fecon(l 
kind  of  curators,  otherwife  called  procurators,  who  without  any 
legal  choice,  but  the  confent  of  the  minor,  a£t  as  curators ; 
but  their  afiing  does  neither  validate,  nor  does  the  want  of  their 
confent  invalidate  any  deed  done  by  the  minor.  It  is,  therefore, 
to  be  prefumed,  that  the  curators  who  appear  to  have  confented 
to  any  of  Sir  William's  deeds  were  of  this  lad  fort,  unlcfsit  had 
been  proved  that  they  were  otherwife  legally  authorized,  which  the 

{a)  The  paperi  and  vouchers  produced  by  the  refpondent  are  (!ared  bv  Forbes  to  have 
been  —  Certificate  of  Sir  Williaro's  baptifm  in  165a  }  a  fufpenUoaand  fummoni  in  1666, 
an  aA  and  cumni  fTion  in  669  ^  a  fummons  in  1670,  a  charge  in  J 671,  and  a  fuiDinont 
in  1672,  ail  at  the  inHance  ot  Sir  William  Stewart  and  his  curators  j  with  a  (ack  and 
fadlcry  in  166?,  fubfcribed  bf  hina  and  them,  to  ^^hich  two  deeds  the  appeUant*s  father 
wa4  a  fubfcribing  witnef;;,  and  a  regiftered  fadcy  in  1671  executed  by  the  fame 
parties.  She  produced  alfo  a  certi6catc  under  the  hand  of  the  ComroiflTiry  clerk  of 
Eoinburgh,  that  Sir  William*s  adt  of  curaturv  Hands  in  the  minute  book  8th  May  16671 
•Oil  a  recvipt  for  the  aA  ef  curatory  itfttf  in  1671. 
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refpendent  ought  to  have  proved,  feeing  aBori  incumblt  prolatlo. 
Nor  bthe  appellant's  father's  being  a  witnefs  to  the  deeds  in  1667 
executed  by  Sir  William  and  his  curators  any  proof  of  the  minor* 
ity ;  for  Sir  William  might  then  indeed  have  been  a  minor,  and  of 
lawful  age  in  167 1  ;  a  witnefs  to  any  deed  is  not  obliged  to 
know  what  is  contained  in  it.— And  though  the  tack  to  the  ap« 
pellant's  father  bears  to  be  with  confent  of  curators,  and  none  of 
them  Ggn,  yet  that  might  either  proceed  from  this  ;  that  at  the 
time  the  tack  was  drawn  Sir  William  was  not  of  age,  but  might 
be  fo  before  it  was  executed  ;  or  that  the  tenant  finding  they 
were  only  procurators  thought  their  confent  of  no  force ;— >and 
though  he  lived,  as  is  agreed  on  all  hands  fome  time  after  he 
came  of  age,  yet  he  never  called  this  tack  in  queftioui  but 
received  the  referved  rent  thereof  during  his  life  {a).  The  tenant^ 
then,  needed  not  the  confent  of  the  curators  to  attain  pofle(Gon» 
becaufe  he  had  been  many  years  pofleffed  of  the  lands  let  ;  nor  to 
validate  the  deed,  for  the  firft  payment  to  the  landlord  did  bar  all 
exception  of  nullity  and  behoved  to  confirm  the  tack.  And  in 
theprefent  cafe  every  thing  ought  to  be  prefumed  favouiably  for 
the  rufticity  of  the  tenant. 

In  a  redu£tion  of  this  kind  lefion  mud  be  proved  ;  but  though 
the  minority  had  been  clearly  proved,  yet  the  tack  being  granted 
tt  at  high,  if  not  a  higher  rent  than  before,  the  landlord  fufFered 
nolofiby  it.  Thefe  lands  would  not  anfwer  at  the  appellant's 
father's  entry,  but  he  having  ameliorated  their  condition  at  con- 
Cderable  expence^  they  came  at  laft  to  be  produ£live  ;  but  the 
tenant  would  dill  be  a  confiderable  lofer  fliould  he  at  prefent  be 
deprived  of  his  tack. 

As   Sir  William  Stewart  never  called  the  tack   in    queftion 
daring  his  life,  fo  the  refpondent  his  heir  who  fucceeded  (A  her 
brother  in  1674,  though  (he  knew  of  the  tack,  yet  acquiefced  m 
it  till  1706,  when  theprefent  adion  was  commenced,  having  all 
the  while  received  the  referved  rents  yearly  and  granted  acquitcan-    '        x 
CC8  for  the  fame.     The  appellant  produced  to  the  Court  a  general 
dKcharge  from  the  late  Lord  Cardrofs,  the  refpondent's  hufband 
dsccafcd,  dated  the  26th  of  December  1674,  for  the  year   1673, 
and  all  preceding,  which  included  the  rent  for  the  firft  year  of 
thotack;  and  this  difcharge   mentions  that  an  account  had  been 
made,  and  prdfumes  that  the  vouchers  for   the  preceding  years 
vcre  given  up  to  the  refpondent,  or  to  her  hufband.     The  illence, 
therefore,  of  the  refpondent  during  fo  lonp  a  period  is  an  undoubt- 
ed confirmation  of   the    tack,  whereof  (he  is  prefumed    to  luve 
known  the  terms  and  condition  :  and  the  civil  law  in  nullities  of 
the  fame  kind,  did  not  only  conltruc  fuch   filcnce  to  he  a  confir- 
niation  fo  as  to  fupply  any  dcfc6t  •,  but  Juftini^m  by  an  edift,  ex- 
ptcfsly  declares  *•  that  if  in  five   years  no  quedion  be  moved  by 
the  grantor,  nor  his  heir,  that  filcnce  fliall  be  held  as  a  confirma* 
tion.    Cod.  L.  5.  Tit.  74.     And  the  learned  Perez  obfervcs,  that  q^^^  \^^  , 
Wording  to  the  general  cuftom,  fuch  quedion  mud  not  only  be  Til  74. 

(f)  Then  doci  sot  appear  t«  luve  been  any  dlreft  proof  of  this  averiSMt^ 
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moved  in  five  years,  but  finally  decided  in  ten ;  whereas  this  Icafis 
has  flood  unqueftioned  for  37  years. 

Heads  of  the  Refpondent^s  Argument, 

By  the  law  and  uncontroverted  ufage  of  Scotland,  all  deeds 
done  and  executed  by  minors  before  their  full  age  of  21,  witnout 
the  advice  and  confent  of  their  curators,  are  ipfo  jure  null  and  void* 
And  in  every  a£t  and  deed  that  is  to  be  obligatory  upon  a  minor^ 
the  confent  of  fuch  curators  muft  be  teftified  by  their  fubfcribing 
the  deed  along  with  the  minor  in  prefence  oi famous  witneffes. 

By  the  law  of  Scotland  a  perfon's  right  of  quarrelling  an  in- 
fufficient  and  illegal  deed  is  nowife  cut  off  or  weakened  by  delay- 
ing it,  unlefs  they  let  it  run  up  to  40  years  complete,  which  is 
not  pretended  in  this  cafe. 

The  refpondent  fufficiently  proved,  by  the  deeds  and  other 
documents  produced  by  her,  that  Sir  William  Stewart  was  a 
minor  having  curators,  at  the  date  of  the  tack  in  quedion  ;  and 
the  appellant's  father,  then  his  faftor,  did  moft  unwarrant- 
ably prevail  upon  him,  without  the  knowledge  or  confent  of  his 
curators,  to  grant  this  tack  for  three  19  years,  at  a  rent  more  than 
one  third  under  the  true  value.  This  fa£l  is  evident  becaufe  the 
appellant,  having,  in  confequence  of  the  decree  of  the  Court 
below,  been  removed  from  the  pofltflion  of  the  farm,  the  re- 
fpondent granted  a  new  tack  to  another  tenant  for  a  term  of  i  x 
years,  at  above  30/.  per  annum  more  rent. 

Sir  William  never  received  any  rent  after  he  attained  his  full 
age  of  21   years,  and   he  died  within  four   months  after  that 
period  ;  and  if  the  appellant  has  any  difcharges  from  the  refpon- 
dent for  his  rent,  they  do  not  mention  the  tack.     But  if  they 
didifthey  cannot  validate  the  fame,  being  abfolutely  null  and  void. 
jB^gmentjS        After  hearing   counfel,  //  is  ordered  and  adjudged^  that  (he /aid 
April  1712.  fffffr/ocutorSf  decree  ^  and  orders  complained  of  in  the  appeal ^  be  reverfed^ 
and  that  the  Lords  ofSeffion  do  order  the  appellant  to  be  forthwith  re* 
Jiored  to  the  pojfeffion  of  the  f aid  lands  ^  and  to  have  fatisfaElion  for  what 
he  has  lofi  in  refpeSt  of  the  profits  of  thefaid  lands ^  by  reafon  of  th$ 
decree  orders  and  interlocutors  hereby  reverfed. 

For  Appellant,  Samuel  Dodd. 

For  Refpondent,         Pat.  Turnbull,  Paul  Jodrell^  jun^ 

In  the  printed  appeal  cafes  in  this  quedion,  another  point  is 
ftated,  which  it  was  deemed  unneceflary  to  detail.  After  the  date 
of  pronouncing  the  lajl  interlocutor  here  appealed  from,  the 
appellant  applied  to  the  Court  to  be  indemnified  for  certain  im- 
provements made  by  him  and  his  father,  and  the  Court  found  that 
the  expences  of  amelioration  were,  mala  fide,  laid  out  and  fuf- 
ficiently compenfated  by  a  30  years  poffeflion.  But  it  does  not 
appear  from  the  judgment  in  this  appeal,  that  this  lu(t  men- 
tioned part  of  the  judgment  of  the  Court  of  Seflion  was  appealed 
from:  and  the  reverfal  upon  a  preliminary  point  renders  the  judg- 
ment of  the  Court  of  Scffion  thereon  of  no  efFeft.  It  is  however 
ftated  as  a  precedent  in  the  Dictionary!  vol.  I.  voc.  Bona  fide 
ionfumption^  p.  io8« 
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William  Forbes  of  Tolquhon,        -        •        Appellant ;     Cafe  13, 
Alexander  Forbes  of  Ballogie.        -        -       RefpondenU    Fooataio- 

loth  jlprll  1 7 12. 

T^aud  gnd  Crcunmentlon.'^ln  a  rrdu^tion  of  fundry  deeds  upon  this  groiind, 
various  circumftances  found  irrelevant  or  not  proved. 

CIR  Alexander  Forbes  of  Tolquhon^  deceafed,  the  appellant's 
^  uncle,  had  various  tranfaf^ions  and  dealings  with  the  rc- 
fpondcnt  ;  in  the  courfe  of  which  fundry  deeds  were  granted  by 
the  former  in  favour  of  the  latter,  which  form  the  fubje£l  of  the 
prefent  queftion.. 

In  Oftober   i<^94,  Sir  Alexander  granted  bond  for  repayment 

to  the  refpondent  of  jo^oool.  fcots,  which  the  bond  recites  to 

have  been  borrowed  from  hirn.     On  the  4th  of  September  1697, 

Sir  Alexander   further  executed  a  difpofition   in   favour  of  the 

refpondenty  difponing  to  him,  his  heirs,  and  aflignees,  heritably 

and  irredeemably  all  his  right,  title,  and  interell  in,  and  to  the 

lands   of  Loan  may ;  and  the  deed    recites,  th;tt  the  fame   was 

granted  for  onerous  conCderations.     On  the  16th  of  May  1699, 

Sir  Alexander  by  another  difpofition  executed  by  him  in  favour 

o(  the  refpondent,  difponed   to    him,  his  heirs,  and  a(rignees» 

heritably  and  irredeemably  all  his  right,  title,  and  intereft  in  and 

to  the  lands  of  Shives ;  and  this  deed    aifo   recites,  that  it  was 

granted  for  onerous  confiderations.     To  thefe  lands  of  Loanmay 

and  £ttiiveS|  Sir  Alexander's  own  titles   were  not  clear,   there 

bdog'^great  incumbrances  upon  the  fame.     And  he  alfo  by  fundry 

deeds*. conveyed  to  the  refpondent  feveral  adjudications  and  other 

iDcaoqibrances  which  he  had  upon  thefe  and  other  lands. 

Various  reports  being  circulated  in  the  country  refpeding 
thefe  tranfa£lions.  Sir  Alexander,  on  the  2d  of  September  1699. 
executed  a  deed  ratifying  and  confirming  to  the  refpondent  the 
f^d  io,ooo/.  bond,  and  all  his  right,  and  title,  to  the  faid  lands  of 
Loanmay  and  Shives,  and  declaring  that  the  difpofitions  thereofy 
^re  not  in  faiisfa^ion  of  the  bond,  or  any  part  thereof,  but 
tbat  the  bond  (lill  remained  due  and  unpaid:  And  further  on 
the 7th  of  February  1700,  Sir  Alexander  by  another  deed,  did 
difclaim  and  renounce  to  the  refpondent,  his  heirs,  and  affignees» 
^11  truft  which  might  be  alleged  againft  their  rights  and  titles  to 
the  faid  laikls  of  Loanmay  and  Shives.  Thefe  lands  had  been 
purchafed  and  acquired  by  Sir  Alexander  himfelf. 

On  the  4th  of  December  1700,  Sir  Alexander  by  a  difpofition 
^ecuted  by  him,'  difponed  to  the  refpondent,  his  heirs,  and 
^j^ces,  heritably  and  irredeemably  his  lands  of  Upper 
|uhon,  (being  part  of  the  family  eftate);  and  th':  refpondent 
ofthe  fajme  date  executed  a  back  bond  in  Sir  Alexander's  favour^ 
declaring  that  this  difpofition  was  made  to  him  only  as  a 
fecurity  for  fuch  debts,  as  were  therein  mentioned,  for  which  the 
fcfpondcnt  ftood  bounds  and  that  upon  payment  thereof,  the 
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refpondent,  his  heirs,    and   aflignees,    would  rcconvey  to   Sit 
Alexander  and  his  heirs. 

On  the  i8ih  of  April  1701,  Sir  Alexander  execated  an  entail 
of  his  family  eftate,  including  the  lands  lad  mentioned,  with  the 
incumbrance  thereon,  in  favour  of  the  appellant,  and  certain 
other  heirs,  the  refpondent  being  one  of  the  fubftitutes  therein. 

About  this  period.  Sir  Alexander  was  challenged  by  one 
Thomas  Forbes  of  Watertown,  with  having  made  irredeemable 
conveyances  of  his  eftates  to  the  refpondent  ^  but  he  denied  the 
fame,  and  entered  into  a  written  contra£t  of  wager,  with  this 
Thomas  Forbes,  denying  that  he  had  given  irredeemable  rights 
of  his  lands  to  the  refpondent,  and  obliging  himfclf  to  pay  loooA 
fcots,  if  thefe  deeds  were  irredeema1)le,  andihe  was  to  receive  a 
like  fum,  if  they  were  found  to  be  only  upon  trdft  and  fecurity. 

After  this,  on  the  24th  of  June  1701,  Sir  Alexander  executed 
his  lad  will  and  teftament,  fetting  forth  among  other  things,  that 
he  had  granted  the  aforefaid  bond  for  10,000/.  and  difponed  the 
lands  of  Loanmay  and  Shives,  to  the  refpondent  for  onerous  con- 
fiderations,  and  that  he  had  made  the  difpoGtion  of  the  Upper 
lands]  of  Tolquhon  to  the  refpondent  for  his  fecurity  and  indem- 
nity ;  and  he  thereby  appoints  feven  gentlemen  to  be  curators^ 
to  the  appellant,  the  refpondent  btinjine  quo  notiy  and  named  the 
^  refpondent  and  two  other  pcrfons  to  be  his. executors.  He  died 
foonofteron  the  31(1  of  July  1701,  at  the  age  of  77  years. 

The  appellant  being  a  minor  at  the  time  of  his  uncle's  death, 
when  he  came  of  age  in  1 706,  brought  an  afiion  before  the 
Court  of  Seflion  for  redudion  of  the  bond  and  deeds  granted  in 
favour  of  the  refpondent,  as  having  been  obtained  by  figMind 
circumvention,  when  the  grantor  bad  loil  his  judgment,  ai^trlikcn 
the  refpondent  could  not  inftru£l  the  onerous  confidcfitfons 
thereof.  On  thefe  points  the  Court  allowed  the  parties  a  joint 
proof,  and  many  witnefies  were  examined  on  either  fide.  After 
hearing  this  caufe^  and  conHdering  the  proof  adduced,  the  Court 
by  interlocutor  on  the  2d  of  January  171 1,  "  repelled  the 
<<  whole  reafons  of  reduflion  of  the  writs  libelled  and  produced, 
**  as  irrelevant  or  nor  proved."  The  appellant  icclaimed,  but  on 
the  8th  of  February  following  the  Court  adhered  to  their  former 
^  interlocutor. 
Eatered,  xj  The  appeal  was  brought  from  *'  an  interlocutory  fentence  or 
I^-  «7^«»  «  decree  of  the  Lords  of  Ccrunfel  and  Seflion,  pronounced  the 
"  2d  day  of  January  1710-11,  and  the  affirmance  thereof." 

The  qualifications  of  fraud  infilled  on  by  the  appellant  were,  that 
Sir  Alexander  Forbes  had  had  a  freeeflate  of  j^to,ooo  Scots  per  an» 
num;  but  that  before  his  death,  being  old  and  infifm,hegavehimfelf 
up  to  the  management  of  the  refpondent  and  a  houfekeeper ;  and 
though  he  lived  penurioufly,  he  contra£led  in  that  period 4R|at 
debts,  and  executed  in  the  refporHent's  favour  the  deeds  bMft'e 
mentioned  :  that  it  appeared  from  the  contents  of  thefe  deeds  and 
the  conti;)([^  of  wagtr  thdt  he  was  ignorant  of  their  import :  that, 
by  the  rcfpondent's means,  the  Irttersof  his  relati(  nswerc  keptbark^ 
and  acccfs  denied  to  them :  that  his  memory  and  judgment  were  de- 
cayed 
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cajed  in  so  much  that  he  did  not  know  his  oldeft  friends :  that  he  i 

would  have  craved  his  tenants  for  rents  paid  only  the  day  before,  &C  \ 

The  refpondent  anfwered,  that  the  deeds  bearing  to  be  for  one-  j 

Tous  caufcs  proved  their  recitals,  unlefs  the  contrary  was  proved: 
thai  Sir  Alexander  was  (hort  fightcd,  of  a  very  peculiar  humour^ 
and  always  craved  his  tenants  for  rent  when  he  faw  them:  that  the 
appellant's  witnefles  were  perfons  of  inferior  degree,  but  that  the 
refpondent  had  proved  by  noblemen,  gentlemen,  and  other  perfons 
of  probity,  that  Sir  Alexander  converfed  with  them  as  rationally 
as  ever,  during  the  period  in  qneilion. 

After  hearing  counfel,    //  //   §rdered  and    adjudged  that    the  JoHgoKiKy 
petition  and  appeal  be -dif miffed^  and  that  the  fentence  or  decree  and  the  '°  Ai>riJ, 
iiffirmance  thereof  complained  of  in  the  faid  appeal  he  ojffirmed. 

For  Appellant.         Edward  Nort hey ^  Sam.  Dodd. 
For  Refpondent.     Robert  Raymond^  David  DalrympU. 


\ 


'William  Dunbar,  fecond  Son  of  Srr  Winiam  Cafe  14. 

Dunbar  of  Durn,        ....     Appellant^ 

Colonel  John  Erfkine,  .         -  .        Refpondent. 

i6ih  May  1712. 

AB  rf Parliament  169^,  r.  9 — The  accounts  of  a  magazine  keeper,  taken  an4 
verified  in  terms  of  this  a^^  need  BOt  b;  Terified  aaew  before  the  Court  of 
Seilion. 

farfejuer.-^Expeoces  of  the  Court  below  given  againft  a  Refpondent. 

n"^E  Privy  Council  of  Scotland,  in  1690,  by  a  proclamation 
^    ordained  the  Commiflioners  of  Supply  to  furnifh  forage  for  * 

the  forces,  then  ftationed  in  the    feveral  counties,    to  prepare  1 

magazines  for  keeping  the  fame,  and  to  appoint  the  Colleflois  of 
Supply  to  be  magazine  keepers.  The  appellant  was  CoIle£lorof 
the  Supply  and  magazine  keeper,  for  the  county  of  Banff. 

More   money  having  been  advanced  in  fome  parks  of  the  king* 
'om  for  forage,  than  was  due  on  account  of  the  fupply,  in  1693,  1693.  c«  9* 
an  Ad  of  Parliament  was  made  for  difcharging  the  fame,  and  the 
method  of  proceeding  and  determining  upon  claims  was  laid  down 
ky  that  aft. 

In  confequence  thereof  applications  were  made  to  a  committee 
of  the  Privy  Council,  on  bcrhalf  of  the  freeholders  of  the  county  of 
Banff,  and  by  the  appellant  who  gave  in  a  claim  for  1727/.  3/.  lod. 
KOt$,  dac  to  him  as  magazine  keeper.  There  being  fome  diffi- 
^Ity  in  fettling  the  proportions  due  to  the  feveral  freeholders  of 
^oc  county  for  their  furnifhings,  Sir  James  Abercromby  and  Mr. 
^f,  their  two  reprefentatives  in  parliament,  to  whom  they  hid 
given  authority  to  a£i  for  therp,  afligned  and  made  over  the  whole 
shears,  due  for  the  county  of  Banff,  to  the  refpondent,  amounting 
tothe  fam  of  6200/.  foots,  in  which  was  included  the  1727/.  3/. 
W»  claimed  by  the  appellant  with  a  power  to  receive  thofame. 

The- 
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The  refpondent  folicited  this  bufinefs  before  the  Privy  Council  | 
and  among  other  claims,  that  (landing  in  the  name  oftheappelk 
ant|  was  approved  of  by  the  Committee  of  Privy  Council^  who 
had  the  examination  of  the  fame.  After  a  report  made  by  theii 
Committee^  the  Privy  Council  on  the  5th  of  December  1695, 
recommended  to  the  Commiflioners  concerning  the  PoU'Monej, 
appointed  by  the  faid  zOi  1693,  to  make  payment,  among  othersj 
to  the  appellant  of  the  faid  (urn  of  1727/.  3/.  lo^.  out  of  the 
PoU-Monev.  On  the  6th  of  January  1696,  thefe  Commiffioners 
did  upon  the  faid  a£l  of  Privy  Council,  indorfe  their  precept  or  bill 
directed  to  George  Baillie  of  Jerviswood,  then  receiver  general, 
**  to  pay  out  of  the  Poll-Money  to  Lieutenant  Colonel  John 
**  Eiikine  the  fum  of  1727/.  3/.  jod.  contained  in  the  within  aA, 
^<  for  the  ufe  and  behoof  of  William  Dunbar,  magazine  keepei 
'^  in  Banff."  And  the  refpondent  gave  his  receipt  for  the  fame, 
under  the  precept. 

The  refpondent  alfo  received  the  other  arrears  due  to  the 
county  of  Banff,  and  he  accounted  for  the  whole  fum  to  Sir 
James  Abercromby  and  Mr.  Duff  before  mentioned,  who  again  paid 
to,  or  accounted  for,  the  whole  fum  to  the  Commiffioners  of  Supply 
for  the  county,  including  the  1727/.  3/.  10^.  which  had  been 
ilated  in  the  appellant's  name  ;  and  thefe  Commiflioners  on  the 
29th  of  March  1700,  granted  a  difcharge  to  Sir  James  Aber- 
cromby and  Mr.  Duff,  and  obliged  themfelves  to  warrant  them 
from  all  actions  that  could  be  brought  againft  them  on  that 
account. 

In  1 704,  the  appellant  brought  an  a£lion  againft  the  refpon« 
dent,  before  the  Sheriff  of  Edinburgh,  for  payment  of  the  money 
received  in  his  name  as  aforefaid  ;  the  refpondent  made  objedion 
to  the  jurifdifiion  of  the  Court,  but  the  Sheriff  gave  his  decree 
againft  the  refpondent,  for  the  faid  principal  fum  of  1727/.  3/.  lod. 
with  intereft  and  120/.  fcots  of  expences.  In  thefe  terms  the 
decree  of  the  Sheriff  was  extra^ed,  and  a  horning  thereon  exc« 
cuted  af^ainft  the  refpondent. 

But  the  latter  afterwards  prefented  a  bill  of  fufpenfion  to  the 
Court  of  Seffion,  and  on  the  26th  of  February  1706,  the  Court, 
**  found  the  letters  orderlv  proceeded,  and  decerned  the  fame  to 
**  take  effeft,  and  to  be  further  proceeded  in,  until  the  refpon- 
**  dent  (hould  pay  to  the  appellant  1727/.  3/.  lod,  of  principal 
"  with  intereft  from  January  1696  5  but  fufpended  the  execution 
**  as  to  the  expences,  fimpliciter  :  and  of  confeut  of  parties  pro- 
«*  curators  fiftcd  all  execution  upon  the  faid  decreet,  till  the 
••  Lord  Ordinary  ftjould  give  orders  in  writing  for  doing  diligence 
•*  thereon,  and  allowed  the  fufpender  to  retain  in  his  own  hands» 
•*  200  merks  fcots  paid  to  the  charger  by  Alexander  Duff,  who^ 
«*  was  cautioner  for  the  fufpender  in  the  fufpenfion  j"  and  ia 
thefe  terms  the  decreet  was  extraftcd. 

The  fift  having  been  made  upon  the  idea  of  an  accommodation 
between  the  parties,  when  that  *vas  laid  alide,  the  appellant  ap- 
plied to  the  Lord  Ordinary,  to  have  the  fill  taken  off,  and  after 
lundry  proceedings,  and  a  hearing  iii  prcfence^  the  Court  on  the 
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3iofJanaary  17081  <' declared  they  would  hear  the  matter  upon 
"  the  material  juftice  of  the  caufci  and  remitted  it  to  the  Lord 
^  Ordinary  to  hear  and  determine,  or  report." 

The  Lord   Ordinary  after  hearing  parties,  ordered  the  procla- 
mation  concerning  the    keeping  of  magazines  and   furniOiing  '^ 

of  tiDopSi  and  the  books  kept  touching  the  fame,  and  alfo  th< 
account  of  furnifhing,  and  lofles  for  the  (hire  of  BanfF,  concerning 
the  (aid  furni(hing  ftated  and  approved  by  the  Privy  Council,  > 
with  their  order  upon  the  Commiflioners  of  the  Poll-Money,  to 
be  produced  by  the  appellant.  The  appellant  oppofed  this  pro* 
dadioo,  and  after  a  report  from  the  Lord  Ordinary,  the  Court  on 
the  15th  of  July  1709,  *'  found  that  whoever  did  furni(hprovi(ions 
"  and  provide  magazines  for  the  forces,  and  in(lru£led  the  fame 
*'  in  terms  of  the  a£t  of  Parliament,  ought  to  have  the  money 
"  parfued  for ;  and  remitted  it  to  the  Lord  Ordinary  to  hear  the 
**  parties  upon  the  point  of  furni(hing  the  proviHon  and  maga- 
^  ziness  and  to  determine  or  report ;  and  in  cafe  the  parties  con« 
^  tenders  could  not  in(tru£l  the  furni(hing  and  providing,  ordain 
'<  the  money  to  be  conGgned  in  the  clerk  to  the  procefs  hands.*' 

And  on  a  reclaiming  petition  with  anfwers,  the  Court  on  the 
26th  of  July  1 709,  '*  found  that  the  faid  decree  was  no  definitive 
**  fentence,  and  adhered  to  their  former  interlocutors,  with  this 
**  qoality,  that  regard  ought  to  be  had  the  charger's  expences 
'*  in  managing  the  magazine." 

The  appeal  was  brought   from,    *^  a  decree  of  the  Lords  of  Hntere^ 
"  Council  and  ScfTion,    made   on  or    about  the  26th   day   of  J*'*"*^^  lU 
"  February  1 706,  and  an  interlocutory  order  in  the  fame  caufe,     • 
"  on  or  about  the    15th  day  of  July  1709,  for  (lay  of  execution 
"  upon  the  faid  decree." 

Heads  of  the  Appellanfs  Argument. 

Th^  appellant's  account  for  fornge  truly  fupplied  by  him,  was 
ftited  to  and  allowed  by  the  CommifTioners  of  Supply  ;  and  it 
vas afterwards  revifcd,  venfieii,  and  approved  by  and  before  the 
Committee  of  the  Privy  Council,  and  the  Lords  of  the  Privy 
Council,  who  by  the  f»id  adt  1693,  concerning  the  Poll-Money 
*crc  empowered,  and  had  authority  to  decide  and  determine  finally 
allqucftions  and  difficulties,  which  were  by  the  fame  a£l  unde- 
tcnnined,  or  which  might  arife  touching  the  matters  therein 
tncmioncd,  approved  of  the  report  of  their  Committee,  and 
what  they  did  was  purfuant  to  the  authority  given  by  parliament, 
^e  Court  of  Se(rion  therefore  had  no  authority  to  decree  any 
account  to  be  taken  touching  the  faid  magazines  and  provi(ions  \ 
'he  decree  extraQed  in  this  cafe  was  a  definitive  fentence,  accord* 
*ngto  the  articles  of  regulation  concerning  the  Se(rion,  purfuant 
toanaQof  parliament  in  1693,  cn\i\\t:(i  CgmmiJIion  for  regulation  15^3  .  ^ - 
^J  "Judicatories.  '*    '^^' 

I'he  refpondcnr,  in  receiving  the  money  in  queftion  was  a 
trullcc  for  the  appellant  ami  had  no  manner  of  intereft  therein, 
noranyjuft  reafon  to  withhold  the  fame  from  the  appellant,  whicVt 
bchathdouc  ^bovc  16  years,  and  irath  occafiuncd  the  appelluit's 

0  fpending. 
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fpendtngy  in  charges  relating  thereto^  more  than  the  faid  taontj 
decreed  lo  him. 

Heads  of  the  Refpondenfs  Argument. 

The  appellant  himfelf  never  furniftied  any  corn  or  ftraw 
towards  the  faid  magazine,  but  being  keeper  of  the  books  of  fur- 
nifhing,  inftead  of  (lacing  the  accounts  for  furnifhing,  as  due  to 
the  (liire,  or  to  the  fcvcral  furnifhers,  he  dated  them  as  due  to 
htmftif;  and  the  refpondent  received  the  money  from  the 
receiver  general,  in  confequence  of  an  afTignment  madi^  in  his 
favour  by  the  reprtrftrntatives  in  parliament  for  the  county  of 
Banff,  and  not  in  virtue  of  any  authority  from  the  appellant 
himfelf. 

The  fifl  which  was  agreed  to  by  the  confent  of  both  parties^ 
ought  not  to  hi)ve  been  taken  off,  till  a  fair  account  were  taken  *,  it 
being  unreafonable  that  the  appelbnt's  word  only  (hould  betaken 
inftead  of  rcguhr  and  proper  vouchers ;  which  vouchers  if  he 
could  produce  would  certainly  be  allowed,  but  it  would  be  mod 
unreafonable,  that  becaufe  the  appellant  who  had  the  books  in 
his  own  hands,  and  made  up  the  accounts  in  his  own  namCf 
though  he  had  not  furnifiied  any  thing,  fliould  by  fuch  means 
deprive  the  freeholders  of  their  right  who  had  a6^ually  furni(hed 
the  fame,  and  in  truth  and  fad,  if  the  appellant  is  obliged  to  pro- 
duce vouchers  for  his  furnifliing  it  will  appear  plainly,  that  he 
had  none,  or  at  lead  very  fmall  intercd  in  this  money,  and  never 
was  any  money  out  of  pocket  in  furniOiing' or  providing  corn  and 
draw  fur  the  magazine,  the  fame  having  been  really  furniflied  by 
thefreeholdtrs  of  the  county. 
J«<!gment,  After  hearing  counfcl,  It  \s  ordered  and  adjudged^  ihatfo  much  of 
'  '^  the  faid  decrees  orders  and  inter hcuiorSy  as  are  complained  of  in  the 
faid  appeal^  and  made  in  this  caufe^  whereby  the  appellants  execution 
nuas  Jlayed^  be  reverfed  and  fet  aftde ;  and  that  the  Lords  of 
Council  and  Srffton  in  Scotland,  do  order  execution  to  be  forthwith 
ijjiudfor  the  fum  of  iqi^X.  3s.  lod.fcots  money  decreed  to  the  etppeU 
I  ant  William  Dunbar  and  for  1 20I.  fcots  money  coflsy  decreed  to  ths 
appellant  by  ihe  Sheriffs  of  Edinburgh^  and  that  the  Lvrds  of  Council 
and  Seffton  do  alfo  forthwith  order  inter  efl  to  be  computed  and  paid  for  the 
faid  fum  of  \']2'j\^  3s.  iO(\.  fcots  money y  for  the  time  the  fame  came 
into  the  hands  of  the  rcfpondent  Erjkine^  until  the  fame  Jljall  be  paid  back 
to  the  appellant  i  and  alfo  that  the  appellant f}j  all  have  his  full  coflsfor  all 
his  fubfequent  proceedings  before  the  faid  Sheriffs ^  and  'Lords  of  Council 
and  SeffiQU.fince  the  taxation  of  his  cofls  by  thejaid  Sheriffs^  and  that  exe* 
cution  be  alfo  forthwith  iffued for  fuch  interefly  and  fubfequent  cojls^  after 
iifcounting  of  the  fum  of  izo  marks  paid  to  the  appellant  by  Alexander 
Duff,  and  mentioned  in  the  decree  by  the  /aid  Lords  of  Council  and 
Seffton^  and  that  the  faid  Lords  of  Council  and  Seffton  do  order  the 
fame  to  be  done  accordingly » 

For  AppclUnt,  P,  Crawford^       Ro.  Forbes. 

For  Rcfpondent,  Rob,  Raymond,     P.  King. 
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Sir  Patrick  Home,  Baronet,         -        -        Appelbnti    Cafe  15. 
Sir  Robert  Home,  Baronet,  -        -        Refpondent.   J~"tr 

Ete  Contra.  J"^'."^ 

27th  May    1712.  July  1699* 

F«i^Jw/Crri.i»r»«i/io«.--Circuinftjncctfufficientto  reduce  deeds  upoa  thi»  tWjvjo%» 

IPVIIfid.     Being  fo  reduced  they  ftand  at  a  fecurity  only    or  the  ooeroat   10  Fek.  17, 

.ciufet  thereof.  ^        ^     ^  Jl!l''7« 

/■KA/fioji.— By  oiarriage  cmitraa  the  hoftjnd  is  bound  to  refign  theeftareto   Uec.i7«». 

himfdf,  and  the  heirs  male  .-^f  the  marriage,  and  inhibition  being  ufed  ihcxeon   »l  Now. 

be  was  difibled  to  difpofe  of  u*at  cftate  gratuitouOjr,  in  prejudice  of  the  heir   17M  • 

maJe  of  the  marriage.  ^    ,  .^  ^.     *  ,      ''t 

jr<:^r»^j.Mriw.— Thit  heir  male  beioK  k7ired  H^m  •wA*/w  '^  ^rwi/fww  to  his  July,  I70»- 

father  is  found  liable  by  the  Co«rt  to  ^arr«nt  his  lather's  deeds,  but  the 

judgment  is  reverfed. 
7rufi A  fecondSon  having  accepted  from  his  THhera  tack  of  the  eftatc  for 

payment  of  debts  and  hating  afterwards  t^ken  a   «ifj)ofiuon  of  ihit  eflate 

from  his  eUer  brother,  the  trullee  is  obliged  toc^'un/  and  clear  the  onerout 

caafe  of  this  difpofition,  at   the  fuit  of  the  fon  of  the   ^<*  «^**"  brother, 

(whom  the  Court  had  found  to  be  bw-'m^e,) 

CiR  John  Home  of  Renton,  Baronet,  deceafed,  had  two  h!^^^^ 
^  firft  Alexander,   (afterwards  Sir  Alexander)    the   father  o. 
Sir  Robert,  party  in  thefe  appeals,  and  fecond  Patrick,  (afterwards 
Sir  Patrick)  the  other  party  therein. 

On  the  30th  of  September  1670,  Sir  John  executed  a  fettle* 
nent  or  entail  of  his  lands  and  ellates,  upon  his  elded  fon  and 
the  heirs  therein  mentioned  ;  but  not  having  been  regifteredy 
and  00  infeftme nt  having  been  taken  thereon,  it  was  after  Sir 
John's  death  cancelled  or  deftroyed  by  his  fon  Sir  Alexander  i^|L 
stDdthe  precife  terms  of  it  are  not  aj^recd  upon  by  the  parties.  On  ^1^ 
the  6th  of  Oftober  thereafter.  Sir  John  executed  a  difpofition  or 
conveyance  of  his  whole  unentailed  and  perfonal  property  to  his 
fiid  fon  Alexander,  upon  the  foliowinj^  recital.  •*  And  feeing  by 
'^  difpofition  of  tailzie  dated  the  30th  of  Septerfibtr  lad,  I  have 
**  difponed  my  lands,  &c.  to  Alexander  Home  my  elded  fon,  &c. 
^  therefore  wit  ye  me,  for  the  beiter  and  more  efiedlual 
**  payment  of  my  debts,  that  my  lands,  living,  and  edate  may  be 
'*  difburthened  of  the  fame,  to  have  given,  granted,  and  difponed 
"  to  the  faid  Alexander  Home,  with  the  refervations,  conditions, 
"  and  limitations  after  mentioned  j**  then  follows  the  enumera- 
tion of  the  particulars  conveyed,  and  the  conditions  of  the  con- 
veyance, that  Alexander  Home  (hould  be  bound  by  his  accept- 
ance to  fell  fuch  part  of  the  fubjt6ls  conveyed,  as  coniided  ia 
hnds  apprized,  or  taken  in  execution  for  debts,  and  alfo  fuch 
part  thereof  as  confided  in  moveables,  and  to  do  exa£l  diligence 
for  recovering  debts  due  to  Sir  John,  and  to  apply  the  price  of 
fubjeds  fold,  or  money  recovered  within  year  and  day  after 
Sir  John's  death  in  payment  of  debts,  and  that  the  faid  Alexander 
Home  (hould  have  no  power  to  difpofe  of  any  part  of  the  faid 
entailed  tdates,  till  the  unrntailed  and  perfonal  edate  was  fold, 
and  applied  for  payment  as  aforefaid;  and  Alexander  was  further 
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•  difablcd  from  difpofing  of  the  faid  pcrfonal  and  unentailed  cftat 
or  any  part  of  it  bthcrwifc  than  as  aforcfaid,  or  to  do  any  dee 
whereby  it  might  be  affeded  or  evifted ;  and  if  the  faid  Ale 
ander  (hould  aQ  contrary  therto,  then  his  ri^ht  was  to  bccon 
void,  and  the  right  of  the  whole  was  to  derolvc  on  Sir  Patric 
lor  the  fame  ends  and  purpofes. 

On  the  13th  of  May  1671,  Sir  John  further  executed  a  lea 
of  his  entailed  eftate,  in  favour  of  his  fecond  fon  Sir  Patrick,  wl 
was  then  an  advocate,  exprcffing  the  caiifc  to  be  for  payment  1 
Jus  debts,  and  children's  portions,  thar  his  entailed  eftate  migl 
&e  difburthened,  (o  commence  from,  the  next  term  after  Sir  John 
decafc,  and  to  continue  five  ye.^^,  and  fo  from  five  years  to  fii 
years,  ti"  the  whole  of  the  debts  and  portions  fliould  be  paid 
the  faid  Sir  Patrick  payJ;,g  yearly  to  Sir  John's  relift  88/.  17 
tterling,  to  Alexandc-^  ^\,^  eldeft  fon  ml.  2/.  fterling,  and  applj 
ing  the  lurplus  for  ^^y^^^^  ^{  ^jebts  and  children's  portions  j  an 
*^  ^^"^  ^^-d  thereby  bound  to  count  and  reckon  yearly  for  hi 
tromimo-^g^  at  the  fight  of  Charles  Maitland  of  Hatton,  aftei 
^  y  i£arl  of  Lauderdale,  and  George  Home  of  Kaimes,  Si 
-'^  ^n*8  brother.  Sir  Patrick  was  thereby  alfo  to  have  dedu&io: 
of  what  expences  he  (hould  be  at  not  only  in  ^managing  the  fai 
entailed  eftate ;  but  alfo  all  charges  and  expences  which  h 
(hould  be  at  in  purfuing  or  defending  any  a£lion  or  plea  at  law  01 
account  of  the  faid  eftate,  or  in  purfuing  or  defending  any  adioi 
competent  to,  or  that  might  be  moved  againft  Sir  John's  heiri 
and  fuccefibrs. 

Sir  John  died  foon  after  in  July  i67i,andSir  Patrick  entered 
o  pofTefiion  of  his  landed  eftate,  by  virtue  of  the  faid  leafe.  Oi 
%he  28th  of  Auguft  1671,  Sir  Alexander  by  a  deed  in  which  Si; 
Patrick  joined  him,  convf  yed  the  bulk  of  the  unentailed  and  per 
fonal  eftate,  confifting  of  an  apprifing  upon  the  eftate  of  Johr 
Renton  of  Lammerton,  for  the  fum  of  1243/.  fterling  principa 
money,  1800  (lieep,  280  lambs,  50  oxen,  25  milk  cows,  3  bulls 
10  calves,  21  horfes,  50  bolls  of  wheat,  1 10  bolls  of  barley,  anc 
310  bolls  of  oats,  to  the  faid  George  Home  of  Kaimes,  in  fecurit] 
to  him  of  a  certain  debt  due  to  him,  and  for  his  relief  from  certair 
other  debts,  wherein  he  was  cautioner,  for  and  with  the  faid  Sii 
John  Home. 

Difputcfs  arifing  between  the  brothers  Sir  Alexander  and  Sij 
Patrick,  Sir  Alexander  in  1673  brought  an  aftion  of  counl 
and  reckoning  againft  Sir  Patrick  before  the  Court  of  Sefiion  5 
^d  after  various  proceedings  in  that  aftion,  the  Court  on  the 
23d  of  December  1675  allotted  part  of  the  eftate  to  Sir  Alexander, 
for  payment  of  his  annuity,  and  ordered  the  count  and  reckoning 
to  proceed. 

On  the  27th  of  April  1678,  a  contraft  was  executed  precedent 
to  the  marriage  of  Sir  Alexander  Home,  with  Margaret  the 
daughter  of  Sir  William  Scott,  then  deceafcd^  whereby  in  con- 
fideration  of  that  marriage 'and  of  10,000  merks,  the  portion  of 
the  faid  Margaret  Scott,  Sir  Alexander  obliged  himfelf  to  fettle  an 
annuity  of  20co  merks^  out  of  thq  faid  eftate  upon  his  lady,  and 

to 
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lofede  tlie  landsy  and  baronies  belonging  to  him,, upon  him fclf 
10^ die  heirs  male  of  that  marriage.  And  on  the  2 id  of  Julf 
t6^  a  fettlement  to  that  tfPcGt  was  cxecated  by  Sir  Alexander 
vfAconcurreace  of  theperfons  named  in  the  contract  of  marriage, 
itviiore  inftance  execution  was  appointed :  this  fcttlement  was 
Rgiftareci,  and  inhibition  ferved  thereon  againft  Sir  Alexander.        ^ 

Tbe  a6tun  of  Court  and  reckoning  mean  time  proceeded 
vidioitt  intermiffiony  and  in  Juljr  1694.1  when  it  had  already 
hfted  21  years.  Sir  Patrick  was  not  brought  to  a  final  account : 
htt  the  rental  of  the  eftate  and  all  other  proofs  being  made  and 
coofidered,  the  Court  remitted  the  account  to  be  ftated  by  the 
Lord  Ordinary  in  the  caufe,  in  order  to  their  final  decree. 

While  matters  remained  in  this  fituation  on  the  31(1  of 
Odober  1694,  juft  before  the  Seflioh  began.  Sir  Patrick  pro-> 
CQKd  from  his  brother  Sir  Alexander  a  difpofition  whereby  he 
fold  and  difponed  to  Sir  Patrick,  his  heirs,  and  allignees,  his 
trbole  lands  and  eftate,  and  difchai^ed  him  of  all  his  intro« 
nifions  therewith  \  and  Sir  Patrick  by  acceptation  thereof  be- 
came bound  to  pay  certain  debts  therein  particularly  mentioned, 
Hd  all  other  the  debts  of  the  faid  Sir  John  Home^  and  Si^ 
Akxander  referfed  his  own  life-rent  of  part  of  the  eftate.  OE;^  ''i 
fttiedate.  Sir  Alexander  executed  a  feparate  difcharge  to  SllrV:^^,^' 
Pitndc,  of  iiis  whole  intromiflions  in  virtue  of  the  faid  leafe  and  •  ^ 
odicrwife,  proceeding  upon  the  recital  that  Sir  Patrick  had  ren- 
dered a  juft  account  thereof  to  Sir  Alexander. 
Sir  Alexander's  lady,  and  her  fon  Robert  then  t  minor,  as 
oeditors  by  the  marriage  contra£^,  within  a  very  fliort  fpac6 
after  the  date  of  thefe  deeds,  made  an  application  to  the  Court 
of  Seffion  to  fet  afide  the  fame  as  procured  from  Sir  Alexander, 
aoiaa  weak  and  unfit  for  bufinefs,  by  fraud  and  circumvention, 
tad  in  prejudice  of  the  heir  of  the  marriage  whofe  right  could 
sot  be  defeated  by  Sir  Alexander's  gratuitous  deeds;  but  in  this 
dvydid  not  fucceed. 

Sir  Alexander  died  upon  the  27th  of  May  1698,  and  after  his 
deadi  his  fon  Sir  Robert,  (party  in  the  prefent  appeals)  being 
ftili  a  minor,  by  his  curator  brought  an  a£tlon  againft  Sit 
Pitrick  before  the  Court  of  Seflion  to  waken  the  former  aflion 
s( count  and  reckoning,  and  to  reduce  and  fet  a(ide  the  faid  dif- 
pofition and  difcharge  of  the  3 1  ft  of  O£tober  1 6(;4,  upon  the 
iaid  ground  that  they  had  been  fraudently  obtained  from  Sif 
Alexander  without  any  onerous  caufe,  and  that  Sir  Alexander 
by  his  marriage  contract  being  obliged  to  rcfign  his  lands  in 
fifour  of  himfelf,  and  the  heirs  male  of  the  marriage  upon 
which  inhibition  had  been  ufed,  he  could  make  no  gratuitous 
difpofition  and  difcharge  to  Sir  Patrick  in  prejudice  of  the  heir 
vxik  of  the  marriage.  The  Court  on  the  12th  of  January  1699, 
allowed  a  probation  to  either  party  on  the  following  points  :  viz. 
To  the  f4id  Sir  Robert  Home,  for  proving  the  qualities  of  fraud 
and  circumvention,  and  to  the  faid  Sir  Patrick  Home  for  proving 
hit  defences  to  take  otf  the  faid  qualities,  and  alfo  to  the  faid  Sir 
Kobcrt  for  proving  the  rental,  cafuaities  and  value  of  the  eftate 
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tnd  tht  time  of  Sii  Patrick's  intromiffions  with  the  rents  thereof 
and  the  compofitions  obtained  Jbv  htm  from  creditors ;  and  u 
Sir  Patrick  for  proving  the  deWaffefiing  the  eftate  disponed  tc 
which  he  had  acquired  right,  and  which  were  underuken  to  Im 
paid  by  the  difpofition  thereof^  together  with  the  poblick  burden] 
and  other  legal  dedudions  from  the  faid  eftate.  Witnefies  anc 
other  proofs  were  adduced,  and  the  Court  on.  the  loth  o; 
>^ppetied^  February  1708.  <*  Having  advifed  the  debate  and  teftimoiuei 
aX^  ^'"  ^  iidduced  and  writs  produced,  and  founded  on  for  either  party 
■<  found  the  onerous  caufe  and  valuable  confideration  of  th 
<<  forefaid  difcharge  and  difpofition  granted  by  the  faid  dh 
<<  Alexander  Home  deceafed,  to  Sir  Patrick  Home  in  1694 
V  and  produced  in  this  procefs,  fufEciently  inftru&ed  to  frei 
<*  Sir  Patrick  from  fraud  and  circumvention.'' 

Againft  this  interlocutor  Sir  Robert  reclaimed,  particul|irl 

infifting  upon  his  father's  marriage  contrafl  and  inhibition  there 

Appealed      on ;  after  a  hearing  the  Court  on  the  i6th  of  July  1708,  <*  founc 

from  by  Sir    u  ^]^^^  ^^^^  obligation   in  the  faid  contra^  of  marriage  betwia 

^  '^  *       ^*  the  faid  Sir  Alexander  Home  and  Dame  Margaret   Scott  hi 

*<  Lady,  whereby  the  faid  Sir  Alexander  is  bound  to  refign  tb 

<<  eftate  in  favour  of  himfelf,  and  the  heirs  male  of  the  mar 

^<  Tiage,  with  the  inhibitioo  raifed  thereon,  did  difable  him  I 

*<  difpofe  of  that  eftate  gratuitoufly,  in  prejudice  of  Sir  Robci 

"  who  was  heir  male  of  the  marriage." 

Sir  Patrick  reclaimed,  infifting  that  Sir  Alexander  Home  wai 
^  by  the  claufe  in  the  marriage  contrad),  fiar  and  might  difpoi 

of  the  eftate ;  and  further  that  Sir  Robert  was  ferved  heir  mal 
general  to  his  father  and  fo  obliged  to  warrant  all  his  father' 
deeds,  and  confequently  could  not  call  in  queftion  the  faid  di( 
pofition  and  difcharge.  The  Court  heard  parties  in  their  owi 
prefence  upon  thefc  points  :  viz.  <<  Whether  by  the  retour  Si 
**  Robert  be  heir  of  provifion  only,  and  not  liable  to  warran 
«  his  father's  difpofition  in  favour  of  Sir  Patrick,  as  bemg  cofl 
<<  trary  to  the  provifion  in  Sir  Robert's  father's  contrail  c 
*«  marriage ;  or  if  heir  male  alfo,  and  thereby  liable  to  warrat 
<<  his  father's  difpofition."  The  brief  upon  which  the  fervic< 
proceeded,  bore  that  the  perfon  to  be  ferved  was  heir  of  pn 
vifiOD,  the  retour  run  in  thefc  words,  ^*  h^eres  mafculus  et  pn 
<^  vifionis  quondam  Domini  Alexandri  Home,  virtute  contradii 
**  matr'imoni^lis  confer^,  inter  di£ium  Domirum  Alexandnim  t 
<*  Dominam  Margaretam  Scott  dedat.  27  Aprilis  i678,perquei 
'<  contradi.  didius  Alexander  obligavit  fe,  &c.  providere  totas  < 
<<  integras  terras  et  baronias  de  Renton,  &c.  in  favorem  di£ 
«  Alexandri  &  hxredum  mafculorum  tunc  procreand.  inter  illui 
Appeiifd  "  ^^  Dominam  Margaretam"  &c.  The  caufe  bciftg  heard  o 
from  by  Sir  this  matter  the  Court  on  the  1 7ch  of  December  1 708,  <<  Havin 
RoUiL  (c  advifed  the  debate  with  the  retour  and  other  documents  i 
<<  procefs,  found  Sir  Robert  Home  was  ferved  not  only  heir  c 
<<  provifion,  but  alfoheir  male  general."  And  to  this  interloci 
Appealed      tor  the  Court  adhered  on  the  5tb  of  January  1709. 
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Sir   Robert  tfterwards   infifted  upon  a  new  ground ;   viz* 
<'  Thit  Sir  Patrick  having  accepted  of  the   leafe  of  the   faid 
**  iinds  from   the  faid  Sir  John   Home  deceafed  he    becaipe 
*<  thereby  a  truftee  for  the  ufe  of  the  faid  Sir  Alexander  Home  ( 
"  and  that  therefore  Sir  Alexander  could  not  grant,   nor  Sir 
^  Patrick  accept  of  the  faid  difpofition  or  difcharge."    After  a  Appealed 
karing    the  Court  on  the    12th  of  January    1709,    «  found  5[®°!^^*' 
^  «  that  the  refpondent    as  heir  or    otherwi(e  reprefenting  his    ^ 
*<  bther  Sir  Alexander,  is  not  obliged  to  warrant  the  difpofition 
^  of  the  lands  to  Sir  Patrick  Home,  or  difcharge  of  intromiflions 
"  bv  virtue  of  the  leafe  or  omiilions  i  but  found  that  Sir  Robert 
**  Home  by  virtue  of  Sir  Patrick's  accepting  of  the  faid  leafe, 
^  may  quarrel  the  faid  difpofition  and  difcharge,  in  fo  far  as  the 
**  fame  was  not  granted  for  an  equivalent  onerous  caufe/*     And 
titt  iaterloctttor  was  adhered  to  on  27th  of  January  thereafter : 
Asd  the  Court  on  the  of  nth  February  1709,  "  found  that  Sir  ^J^'^gj, 
**  Patrick  was  obliged  to  count  and  clear  the  valuable  confideration  Pa^kk. 
"  (or  which  the  faid  difcharge  and  difpofition  were  granted.'* 
Ob  die  lytb  of  July  171 1,  the  Court  did  for  that  porpofe  refer 
Ae  iaid  account  to  the  Lord  Ordinary  to  be  audited  by  him. 

Upon  Sir  Patrick's  petition,  the  caufe  was  reheard,  and  the  AppesM 
Com  on  the  2oth  of  November  171 1»    *'  found  that  Sir  Robert  from  ^  Sir 
^  Hone  was  not  bound  to  warrant  his  father's  difpofition  or   ^^^^ 
**  dilcharge,  but  that  he  might  controvert  the  fame,  in  fo  far  as  not 
"  l^ruired  for  valuable  confiderations»  and  therefore  ordered  Sir 
*'  Patrick  to  account  before  the  Lord  Ordinary  in  the  caufe/' 

The  original  appeal  was  brought  from  **  feveral  interlocutors  or 
"  decrees  of  the  Lords  of  Council  and  Seflion  pronounced  the  Entered,  tf 
"i6diof  July   1708,  the  12th  January    1708-9,  the  nth  of  J«>««'y 
•*  February  1708-9,   the    17th    of    July    171 1,   and    20th  of  '7»«-»»« 
^  November  17 1 1,  on  behalf  of  Sir  Robert  Home  Baronet." 

And  the  crofs  appeal  "  from  feveral  interlocutors  or  decrees 
"pronoanced  by  the  Lords  of  Council  and  Seflion  the  loth  of  Entered,  S 
"February   1708,  the  17th  of  December  1708,  and  the  5th  of  April  171s. 
.  *  January  1709/? 

Heads  of  Sir  Patrick* f  ^rgnment  on  the  Original  AppeaL 

b  could  be  no  breach  of  truil  in  Sir  Patrick  with  refpe£l  to 
Sir  Alexander,  to  accept  of  an  abfolute  conveyance  of  the 
ptmifes  from  Sir  Alexander,  becaufe  he  being  entitled  to  the 
itftrGon  after  the  trufl:  of  the  leafe  difcharged,  might  difpofe  of 
the  lands  as  he  thought  fit  \  nor  with  refpe<::l  to  the  creditors  in 
Whofe  favour  the  leafe  was  made,  becaufe  all  their  debts  were 
'stbfied  and  paid  and  they  do  not  complain. 

By  the  interloctttoi  12th  January  1709,  Sir  Alexander  might 
kkvelild  t\ic  eftate  to  Sir  Patrick  for  an  onerous  con(ideration  ; 
9nd  by  the  interlocutor  of  the  loth  of  February  1708*  the  Court 
foQnd  the  onerous  condderation  of  the  purchafe  proved:  and 
fi|cli  onerous  confideration  appears  upon  the  very  face  of  the 
''fpofitioDi  for  there  the  debts  due  by  Sir  John  Home  and  Sir 
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Akxmdet  tre  recited,  and  all  thefe  debts  together  with  thi 
rental  of  the  eftate  were  under  the  view  of  the  Courts  whci 
they  found  the  onerous  confideration  fufficiently  inftruded* 

Sir  Alexander  to  whom  Sir  Patrick  was  made  accountable  b 
the  leafe  having  in  bis  lifeiime  commenced  an  aflbn  agaiof 
Sir  Patrick  for  fuch  account,  and  having,  after  the  faill9  hai 
depended  before  the  Court  of  Seflion  from  1675  to  1694,  givei 
Sir  Patrick  a  full  and  general  rcleafe  and  difcharge  for  all  thi 
rents  received  by  htm,  in  which  it  is  declared,  that  Sir  Patrick  faai 
made  juft  account  and  reckoning  for  the  rents  received  by  him  b] 
virtue  of  the  leafe,  Sir  Robert  ought  not  now  to  be  admitted  ai 
heir  to  his  father  to  controvert  the  fame. 

Heads  of  his  Argument  on  the  Crofs  Appeal. 

(Sir  Patrick  denies  the  alleged  fadls,  that  Sir  Alexander  was  I 
weak  man,  and  impofed  upon :  he  allows  that  he  emertaioed  ap 
prehenfions  of  witches,  but  ftates  that  many  good  men  had  fimilai 
notions,  and  that  fcveral  people  of  late  had  been  eze/cutcd  k 
Scotland  for  witchcraft.) 

The  deed  of  entail  alleged  to  have  been  executed  by  old  Sii 
John  is  not  extant  or  exhibited  in  the  caufe,  fo  that  no  argument 
could  be  brought  from  it :  and  no  entail  could  be  made  but  iritli 
the  burden  of  the  grantor^s  debts.  If  any  fuch  entail  were  mads 
it  was  cancelled  by  Sir  Alexander,  as  he  acknowledged  upon 
oath  before  the  commencing  of  any  a£tion  againfl:  Sir  Patrick] 
and  fo  the  terms  of  it  cannot  be  known. 

Soon  after  the  date  of  the  forefaicf  difpofition  and  difclurgCj 
Sir  Robert  and  his  guardians  applied  to  the  Court  of  Seflion,  to 
have  the  fame  fct  afide  upon  the  fame  grounds,  which  he  aftev* 
wards  infifted  on  in  the  prefent  caufe.  But  the  Court  by  three 
feveral  interlocutors  or  decrees  on  the  14th  of  November  16941 
the  4th  of  December  thereafter,  and  the  13th  of  November  169s 
refufed  to  admit  the  faid  reafons,  and  difmifTed  the  adlion :  au< 
thefe  decrees  are  not  appealed  from. 

The  onerous  caufe  of  this  purchafe  appears  upon  the  ves 
face  of  the  deeds ;  In  thefe  the  rent  of  the  tilate,  amount  of  del> 
and  refcrved  annuities  are  particularly  fct  out ;  it  was  evident 
that  a  fund  could  not  be  raifed  from  the  rents  to  pay  the  annd^ 
burdens,  and  difchargc  the  debts.  Several  creditors  alfo  had  acz 
judged,  and,  but  for  Sir  Patrick's  interference,  would  have  carries 
off  the  eftate. 

With  regard  to  Sir  Robert's  (ervicc,  the  Court  in  confiderin^ 
this  point,  called  for  the  whole  papers  relating  to  that  fervice 
all  which  exprefsly  bear  Sir  Robert  to  be  ferved  heir  male  and  ^ 
provifton.  The  claim  given  in  to  the  jury  bears  exprefsly  thai 
he  claims  himfelf  to  be  ferved  heir  male  and  of  provifion:  and 
the  dcpofitions  of  witnelles  adduced,  prove  that  he  is  heir  male  and 
of  provifion ;  and  the  verdifl  of  the  jury  bears  the  fame,  ai 
does  the  extraft  of  the  retour  from  the  Chancery  which  is  the 
conclufion  of  all,     What  was  alledged  by   Sir  Robert  in   the 

Court 
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Cboit  below,  that  it  was  only  a  miftake  of  the  clerk  in  adding 
tkputicle  et  between  the  words  vtafculus  and  provifioms  in  the 
lOQif;  and  that  the  brieve  which  Was  the  warrant  of  the 
ibfice  bore  only  heir  of  provijion  and  not  heir  male,  is  of  no 
aooient.  For  the  brieve  is  only  a  fhort  piece  of  form  in  two  or 
tbee  lilies,  for  a  warrant  to  fummons  the  jury,  which  pafTes  of 
cogrfe ;  and  it  is  never  regarded  how  the  party  is  defigned  there, 
(eeiog  the  fame  jury  ferves  all  diflFerent  forts  of  heirs.  When 
•oce  the  jury  is  met,  the  party  has  it  dill  in  his  option  to  explain 
Umfelf  by  his  claim  or  petition,  as  to  the  nature  and  kind  of 
kir  hedcfigns  to  be  ferved.  And  it  cannot  by  law  be  admitted 
to  allege,  that  after  a  writ  is  recorded,  the  fame  is  falfe  by  a 
pretended  miftake  of  the  cl(»rk. 

And  funher  Sir  Robert  oftner  than  once  dt^figned  himfelf  heir 
Bale  in  the  Court  below;  and  being  heir  male  he  is  confe« 
qaemly  bound  in  warrandice,  which  is  fo  certain  a  principle  in 
tlielav  of  Scotland,  that  Sir  Robert  has  not  appealed  againll  the 
itttaloctttor  of  the  ad  of  December  1708,  on  that  head* 

Heads  of  Sir  Robert* j  jfrgument  on  both  jfppealt. 

(Sir  Robert  in  return  details  the  different  f^£ls  inferring  im- 
mlity  on  the  part  of  his  father,  and  le(ion  towards  his  fatlicr 
iiQdImnfelf ;  but  thefe  {zSt$  cannot  be  dated  with  precifion  from 
tbeappedcafts  ) 

With  regard  to  the  retour,  the  word  et  between  mafcuha  and 
/^wjfiwtfwas  inferted  during  Sir  Robert's  mmority  by  a  mif* 
tab  of  the  clerk,  and  ought  not  lo  be  made  ufe  of  to  his  pre 
pdice.  For  ift.  The  brieve  or  warrant,  which  regulates  the 
Rtoor,  was  only  to  ferve  him  heir  of  provifion.  2d.  The 
jflion  was  brought  by  Sir  Robert  exprefsly  as  heir  of  proviGon, 
ud  Sir  Patrick  for  many  years  anfwcred  on  that  title  ;  and  3d. 
There  was  no  inheritance  in  which  Sir  Robert  could  fucceed  to 
iiis  father  as  heir  male  general. 

Sir  Robert  humbly  hopjs,  that  after  fuch  P.nif^er  praftices 
rfed  by  Sir  Patrick  to  defeat  the  wiic  and  jult  provifions  of  his  fa- 
ther, to  circumvent  a  weak  brother,  to  deprive  the  creditors  of  their 
juft debts,  and  Sir  Robert  his  nephew  of-  his  whole  inheritance, 
^nd  even  to  reduce  him,  his  wife,  and  children  to  beggary,  (he 
hating  no  other  efl.itc  than  what  depends  on  the  event  of  tiiis 
^ftion)  and  as  nothing  more  is  required  of  Sir  Patrick  than  that 
heihoold  come  to  a  fair  account  that  the  houftf  will  reverfe  the 
decrees  or  interlocutors  appealed  from  by  Sir  Robert,  and  fee 
^Gde  the  faid  difpofuion  and  difchargc  on  which  they  were  found- 
ed, and  affirm  the  decrees  or  orders  appealed  from  by  Sir  Patrick 
^ith exemplary  cofls. 

After  hearing  counfel,  //  ;/  ordered  and  adjudt^i^ed  that  the  fever al  Judfrnrnt, 
^Wfr/  or   interlocutors  complained  cf  in    the  appeal  of  the  faid  Sir  ^Z^j/'* 
^otrid  Home  be  affirmed,  and  thnt  the  fa'id  petition  and  appeal  of 
the  faid  Sir  Patrick  Home  he  difm'ffed  ;  and  that  thu  feveral  decrees 
ff  interlocutors  pronounced  the   loth  of  February  17^8,  the    17th  of 
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December  1708,  and  the  5th   of  January    1709,  complained  of  by 
tbefaid  Sir  Robert  Home^  in  his  f aid  petition  and  appeal  be  reverfei: 
And  it  is  further  ordered  and  adjudged  that  the  releafe  or  difcharge^ 
and    the    grant    and    difpojition    made    by    Sir  Alexander    Home^ 
to  tbefaid  Sir  Patrick  Hcme^  complained  of  by  the  faid  petition^  and 
appeal  of  the  f aid  Sir  Robert  Home  having  been  gained  by  fraud  and 
circumvention^  be  fofar  reduced  and fet  afide  as  toftand  a  fecurity  only 
far  any  onerous  caufe^  or  valuable  confsderatioh  paid,  or  made  good  by 
the  faid  Sir  Patrick  Home  for   the  fame^    and  that  the  faid  Sir 
Patrick  do  account  for  the  rents  and  profits  of  the  trufl  eflate  granted 
i$  him  by  Sir  John  Home  by  leafe   th  13th  May  167 1  ;  and  for 
mil  other  fums  of  money^  debts^  or  moveables  contained  in  the  aforefaid 
dif charge  and  difpofition   Hubich   belonged  to  the  faid  Sir  John  Home^ 
mnd  were  received  by  Sir  Patrick  HomCy  and  which  ought   to  have 
been  applied  for  the  debts  charged  upon  Sir   John's  eflate  g  and  bt 
mllovfed  on  fuch  account  what  be  really  and  bona  fide  paid  or  eX'» 
fended  in  the  jufl  execution  of  the  trufl  expreffed  In  the  faid  leaft^ 
or  as  the  onerous  caufe  or  valuable  conftderation  of  the  faid  difcharga 
mnd  difpofition  of  tbefaid  Sir  Alexander  to  tbefaid  Sir  Patrick. 

For  Sir  Patrick,         Edw.  Nortbey.     Sam.  Mead. 
For  Sir  Robert^        Tbos.  Potvys.    Rob.  Raymond* 


The  dccifion  of  the  Court  of  Seflion  on  the  point  of  reprt'* 
Jentation,  though  here  reverfed,  is  founded  upon  in  the  Dic- 
tionary vol.  l\.  hac  Toce,  p.  345.  Indeed,  as. the  Court  of 
Seffion  afterwards  ordered  Sir  Patrick  to  clear  the  onerous  caufe 
of  the  deed  on  account  of  the  truil,  their  judgment  on  the  point 
of  the  reprefentation  was  virtually  done  away  and  being  there- 
fore but  interlocutory  ought  not  perhaps  to  have  been  ftated  as 
»n  exifting  deci^on* 
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Alexander  Robertfon Efq.  of  Strowan,  Appellanti    q^{^  |g. 

Margaret  Robertfon,  his  Sifter,        •        •        Refpondent.  FoaotufH 

Feh.  iyia» 
4th  Jum  1 7 1 2.  Forbei,  %%r 

Frevijhas  t9  CiiiJrew.m^A  mother  being  poit  3o  pofleffion  of  part  of  her  dd«ft  *        7    *'• 
Soo*t  forfeitrd  eftate  for  alimeoc  to  younger  childrcnt  in  •  ^eftion  with  the 
Son  after  the  eftace  reftored,  it  it  found  that  her  iBCroaDillionty  above  the  cur« 
'       reat  incereft  of  their  pottiooc*  went  in  difcharge  of  former  intereft  due  thereon         / 
and  of  current  interctty  but  not  in  payment  of  principal,  or  of  intere&  after 
the  intromiffiont  ceafed* 

Batttty  paidintt  /iff.i^ircDmftancet  inferring  tbit  crime:  though  decree 
taken  in  the  civil  adion,  recourfe  might  al(b  be  had  to  the  penal  ;^the  paine 
•f  battery  not  remitted  by  an  aft  of  general  indemnity.  N 

C^ft, — 40I.  given  againft  the  appellant.  -.  / 

DY  contradof  marriage  in  Auguft  1663,  between  the  father 
^  and  mother  of  the  appellant  and  refpondentj  the  father 
bound  himfelf,  his  heirs,  executors,  and  fucceflbrs  to  pay  to  the 
younger  children  of  the  marriage  io,ooo  merks  fcots  among 
them  for  their  portions  at  Whitfunday  or  Martinmas  next 
after  they  (hould  attain  their  ages  of  15  years.  The  iflue 
of  this  marriage  were  the  appellant,  the  refpondent,  and  three 
youngier  children. 

The  refpondent  attained  her  age  of  15  years,  on  the  i8th  of 

May  itfSi,  but  before  the  had  received  any  part  of  the  intereft 

or  principal,  her  father  died  in  November  1688,  and  her  brother 

the  appellant  foon   after  went  beyond    feas,    and  became ^rf- 

faukedg  and  all  his  paternal  eftate  was  fcized  by  their  then  ma- 

jeftics.     The  younger  children   being  thus   left  deditute,   appli* 

ation  was  made  to  the  Privy  Couucil  to  have  fome  part  of  the 

tltate  of  Strowan'  allotted  to  the  mother  for  their  maintenance  1 

and  on  the  5  th  of  February   1691,  the  Privy  Council,  by  an  aft 

allotted  the  faw   miln  of   Strowan,  with  as  much  of  the  wood 

{[roving  on  the   eftate   of  Scrowan    as  was  accuftomed  to   be 

(avedand  wrought,  and  the  whole  prodts  and  cafualti^s  thereof, 

awlfcrvjces  thereto  belonjjinvr,  for  the  maintenance  of  rhje  younc^er 

children  during   their  plcrifure,  appointing  the   faid   profits,   ca« 

fwltics,  and  fcrvices  with  the  pertinents  thrreof  to  be  paid  and  per- 

formed  to  their  faid  mother,  for  her  faid  children's  tlimcnt,  during 

the  Council's  pleafure,  upon  her    receipts  iind    difchargcs  which 

ftould  be  fufficient  to  exonerate  the  payers  thcr-of. 

The  mother  and  children  continued  in  poflciHon  till  1704, 
^h?n  the  appellant  htvin^  returned  to  Scotland,  his  tftates  were 
rcllored  to  him.  In  1708,  ihe  refpondent  broujjht  an  adlion 
sgainft  the  appellant  before  the  Court  of  SrfGon,  for  payment  of 
her  portion  being  one  fourth  part  oi  the  faid  io,oco  merks -fcots^ 
^itb  intereft  fince  1681,  when  ihe  attained  her  age  of  15  years. 

In  this  adion  the  appvflUnt  pleaded,  at  tint  thtthe  hai  no 
P^rt  of  his  father's  eftate  either  as  hjcir^  or  by  other  paiEve  title, 
but  that  his  intromillions  were  by  other  fingular  cities,  and  that 
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he  was  not  liable  to  pay  the  faid  portions  ;  but  after  examining 

{andr^y  wiinefTcs  on  thi^  point,  the    Court  on   the  15th  of  June 

1 7  L 1 1,  found  the  paflive  tides  provt^d,  and  the  defender  to  be  liabk* 

'    '  Tfte  appdilint  then  took  another  defence,  that  the  portions  of  the 

J  ybunger  ^ehikiren  were  more  than  fully  paid  principal  and  interelt 

^/,  by  their  receipt  of  the  proHts,  &c.  of  the  faid  faw-miin  ;  and  the 

*' .  <  refpondent  contended  that  fnch  receipt  was  merely  in  confequence 
of  a  gift  to  the  mother  for  maintaining  the  younger  children  from 
government^  and  was  not  to  be'  imputed  in  payment  of  the 
principal  or  interefl;  of  their  portions :  after  fundry  proceedings 
in  this  a£lion  and  a  proof  of  the  intromifiions  allowed,  the  Court 
on  the  20th  of  July  1711s  <<  found  that  during  fuch  time  as  the 
^'  purfuer  was  maintained  by  virtue  of  the  a£b  of  Council  out  of 
'*  the  defender's  faw-miln,  there  could  be  no  intereft  due  to  her 
**  for  her  faid  portion  ;  but  fufpended  the  determining  how  far 
^*  the  purfuer*s  fuper^intromiffioiis  fliould  extinguifli  her  faid 
"  portion,  or  the  intereft  thereof  after  the  defender's  entry,  till 
^  the  proofs  of  her  intromiflions  came  to  be  cbnfidered." 

Sundry  witnefles  were  examined  with  regard  to  the  profits  of 
ihe  faw-miln,  and  the  purfuer's  intromiflfions  therewith,  and  the 
caufe  being  afterwards  heard,  the  Court  on  the  29th  of  December 
1 7 1 1 ,  pronounced  the  following  interlocutor,  **  The  Lords  having 
^  confidered  the  debate  with  the  flate  of  the  procefs  and  proba- 
*'  tion,  find  that  the  fuper-intromiflion  above  the  intereft  of  loooo 
**  merles,  being  the  younger  children's  portions  during  the 
^  mother's  poficflion,  was  iiot  only  imputable  to  the  payment  of 
<<  intercR  during  that  intromiflion,  but  to  the  payment  of  the 
**  former  intereft  thereof,  from  the  father's  deccafe  ta  the 
•*  mother's  poflcffion  by  the  aft  of  Council,  but  found  that  thc^ 
**  fuper-intromiflion  was  not  to  be  imputed  in  payment  of  any 
•'  pan  of  the  principal  fum  or  intereft  fincc  (he  ceafed  to  poflefs, 
**  and  found  that  the  intromiffion  continued  till  Whitfunday 
**  1704,  and  therefore  decerned  to  the  purfuer  her  faid  portion 
•«  with  intereft  from  that  time."  Againft  this  interlocutor  the 
appellant  reclaimed,  but  on  the  9th  of  January  1711-12,  the 
Court  adhered  to  their  former  interlocutor. 

While  this  aftion  was  in  depend ance  the  refpondent  prefented 
a  petition  to  the  Court  fetting  forth,  that  fince  the  commence* 
ment  thereof,  in  April  1709,  the  appellant  with  a  defign  to 
force  the  refpondent  to  relinquifti  her  jull  right  to  her  portion^ 
and  to  give  him  a  difcharge,  did  caufe  her  to  be  feized  on  a 
funday  by  eight  men  armed  with  fwords,  piftols,  and  guns,  and 
carried  as  a  criminal  five  miles  to  the  appellaift's  houfc  at  Cary, 
from  whence  (lie  was  Uy  his  command  dragged  away  to  his  mil- 
ler's houfc,  and  there  kept  prifoner  with  centinels  till  (lie  made 
her  cfcape ;  and  therefore  (he  prayed  that,  purfuant  to  the  aft  of 

1594.C.Z19.  parliament  1594.  c.  219.,  the  appellant  (hould  be  decerned  to 
pay  the  rcfpomicnt  her  faid  debt,  damages,  and  expejices.  The 
appellant  made  anfwers,  and  the  Court  allowed  a  proof  of  the 
matters  of  fads.  A  proof  was  taken  accordingly  in  this  matter, 
and  reported  to  the  Courts  but  before  procuring  judgment  thereon. 
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Ae interlocutor  of  the  29th  of  December  17 1 1,  was  pronounced. 
Ihc  refpondent  after  this,  petitioned  the  Court  to  take  the  proof 
ef  the  (aid  invafioa  into  confideration  *,  to  this  the  appellant  made 
objeflions,  that  it  was  now  incompet-.-nt  as  (he  had  taken  decree 
ifl  the  civil  a£Uon,  and  that  the  penal  adion  was  remitted  by  the 
hteadt  of  indemnity.  Thefe  objc£lions  were  repelled,  and  the 
Court  on  the  22d  of  February  1711-12,  found  the  complaint 
*<j)ioved  in  terms  of  the  a£i  of  parliament,  and  therefore  de« 
'<  cerned  the  defender  to  pay  to  the  purfuer  the  whole  debt 
**  libelled  with  expences." 

The  appeal  was  brought  from  '<  an  interlocutor  or  decree  of  the  Enter«d» 
**  20th  of  December  171  i,^nd  feveral  fubfequcnt  interlocutors."   4  Mwcn 

Heads  of  tie  Appellant's  Argument. 

This  provifion  to  the  refpondent  being  conftituted  by  the 
mother's  contra^  of  marriage,  whereby  the  mother  had  an  inter- 
eft  to  fee  to  the  payment  thereof,  the  refpondeni's-  petition  to 
hare  her  mother  put  in  poneihon  of  a  part  of  the  appellant's 
cfiate  (or  that  end  can  receive  no  other  reafonable  conllru£tion, 
but  that  the  fame  was  done  for  the  full  fatisfadlion  both  of  prtn* 
dp]  and  interest  of  thefe  provifions  contained  in  the  contraA  of 
nuiiiage  exprefsly  referred  to  in  the  application  to  the  Privy 
CottocL 

^  Bj  ad  of  parliament  in  Scotland,  no  part  of  any  forfeited  eftate 
IS  to  be  gifted  away,  and  fo  loitg  as  there  remains  any  debts  upoa 
the  fjme,  the  profits  of  the  eilate  muil  be  applied  in  the  (irft 

in  difcharging  thefe  debts;  and  had  not   this  part  of  the 
been  fo  applied  for  the   ufe  of   the  refpondent,  and  the 

younger  children,  it  would  have  been  applied  in  payment  of 
ither  debts,  and  would  have  extiugui(hed  them, 

^  Bcfidcs  it  plainly  appears,  thai  the  Privy  Council  were  deceived  1 

in  the  value  of  this  grant  j  for  the  refpondent  applied  to  the  Privy  i 

Council,  that  her  mother  might  be  put  in  pofleflion  of  that  part 
of  the  e(tate  for  an  aliment  to  the  refpondent,  and  the  other 
children  in  the  firft  place,  with  an  order  to  the  fa&or  upon  the  j 

(^dtftate,  to  pay  them  the  furplus,  in  cafe  the  faid  part  (hould  j 

uot  prove  fufRcient.    The  Privy  Council  then  probably  intende4  ^ 

oomore  than  a  (imple  aliment  anfwerable  to  the  intereft  of  the  chiU  i 

drcn's  provifions,  and  were  made  to  believe  that  the  part  of  the  \ 

'(Iste  they  were  to  pofTefs   would    fcarce   amount  to  fo  much*  j 

But  now  it  appears  plainly  to  be  of  a  much  greater  value.  J 

It  is  impofCble  to  find  any  manner  of  reafon  for  the  di(lin£lion 
^c  Lords  of  Seflion  have  made  by  their  judgment,  viz.  That 
^c  fuper-intromifTious    (hould    extingui(h    the   intereft  of  the  | 

•  <itbt6  due  before  their  pofTefTion  but  not  after ;  for  if  it  was  purely  I 

^0  anfwer  the  intereft  during  their  pofTefCon,  then  it  could  rot  ; 

fatisfy  any  thing  due  before;$^tbttt  time ;  but  if  it  was  applicable 
towards  fatisfa£lion  of  what  was  before  due,  then  there  is  all  ima*- 
gioable  reafon  that  their  receipts  (hould  cxtinguiih  their  debts^  fo 
^^astbey  had  received. 
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As  to  the  fentence  or  judgment  uponthe  complaint  made  again 
the  appellant  on  the  z&  1594*  c.  lip.*  there  is  nothing  prorc 
9gainft  the  appellant  to  bring  him  under  that  penalty  *,  befides, 
was  prior  to  the  a£l  of  indemnity,  and  the  refpondent  havin 
taken  judgment  in  the  civil  action,  could  not  afterwards  infift  i 
the  penal. 

Heads  of  the  Refpondent* s  Argument. 

The  profits  of  the  faw-miln  were  only  a  gift  of  the  governmei 
to  the  mother  for  the  aliment  of  the  refpondent  and  the  oth( 
younger  children,  who  by  the  appellant's  forfeiture  were  total 
deprived  of  maintenance  :  and  the  refpondent  never  intromittc 
therewith,  otherwife  than  as  a  fervant  to  her  faid  mother,  wl 
difcharged  her  of  all  fuch  intromiflions. 

By  the  faid  z6t  1594.  c.  219.,  It  is  provided  <<  that  if  ony  pe 
**  fon  either  perfewer  or  defender  fuld  happen  to  flay  \ 
<'  wound  to  the  effufion  of  blood,  or  utherwife  to  invade  ane  \ 
<^  them  ane  uther  in  ony  forte  quhatrupon  they  micht  I 
<<  criminally  accufed,  after  the  raifing  of  the  fummondes  as 
<<  precepts  and  lauchful  execution  thereof,  or  in  ony  time  befoi 
*'  tlie  compleit  execution  to  be  recovered  thereupon,  the  con 
<'  mitter  of  the  flaughter,  blood  or  invafion  in  maner  forefai 
*'  gif  he  be  the  defender,  he  fall  be  condemned  at  the  inftan< 
''of  the  pet  fewer,  without  ony  probation  of  the  l*bcl  exce] 
'<  fummar  cognition  to  be  tane  of  the  flaughter,  blood(hed,or  ii 
<*  vafion  before  the  juftice,  or  ony  other  judge  competent  then 
*«  to/' 

The  aAs  of  invafion  which  the  refpondent  fet  forth  ag^inft  tl 
appellant  in  her  complaint  to  the  Court,  were  within  the  pr 
vifions  of  this  a£l  of  parliament ;  and  of  this  invafion  the  refpoi 
dent  made  full  proof  not  only  by  witnefles,  but  alfo  by  letters  und 
the  appellant's  own  hand.  She  alfo  complained  to  the  Court  < 
Seflion  of  another  a£l  of  invafion,  which  occurred  during  tl 
examination  of  the  witneflles. 

In  July  171 1,  the  Court  ordered  a  (late  of  the  proof  of  tl 
invafion  which  had  been  taken,  to  be  prepared  for  their  confide 
ation,  and  afterwards  declared  thry  would  confider  the  fame  wii 
their  firft  conveniency,  but  the  refpondent  choofing  rather  to  flie 
the  juftice  of  her  debt,  than  the  barbirity  of  her  brother,  di 
firft  proceed  to  the  obtaining  the  faid  decree  of  the  29th  < 
December  171  !• 

The  ad:  of  indemnity,  upon  which  the  appellant  founded  p:i 

of  his  defence  relates  only  to  offences  againft  the  governmer 

but  not  to  any  perfons  private  right  or  damages. 

Tttdgment,         After  hearing  counfcl,  //  //  ordered  and  adjudged  that  the  app% 

4  f  urr,         it  difmiffed  ;  and  that  the  interlocutors   or  decrees  therein  complair. 

*7«*»  of  be  affirmed :  and  it  is  further   ordered  that   the  faid   Alexana 

Robert/on  fhall  forthivith  pay  or  cauje  to  be  paid  to  the  faid  Ma>gai 

Robert/on  thefum  of  4\o\.flerUngfor  her  cojls fujlained  in  defending  J 

faid  appeal. 

For  Appellant,  J.  Pratt.     P.  Kin^. 

For  Refpondcn^i        Tho.  Lutwy^he. 
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fir  James  Sinclair  of  Dunbeath^  Bart.        -    Appellant  ;    Caifc  17. 
John  Siadair  of  Ulbfter,  Efq.        -         •        RefpondenU 

2d,  June  1713. 

Bn^Jitm  f  CMldrtn.'-^A  portion  being  left  to  •  daagbter  ;  with  a  provifo,  4|itf 
Sic  ihould'notdifpofe  of  or  incumber  the  fame,  or  intereft  chereofy  till  the 
timet  of  payment  (honld  be  elapfed  j  (he  might,  nevertheklt,  make  an 
aSignment  thereof,  in  truft  for  herlclfy  to  have  an  adion  carried  on  to 
recover  the  inteteft. 

J^ptsi  hrtngtt  fir  Jelmjf. — In  tbit  cafe  the  refpoodent  found  entitled  to  fuch 
intereftf  as  he  might  have  entitled  himfelf  to  by  regifteiiog  the  horoing,  had 
he  not  been  reftrained  by  the  appeal. 

C<^.«-'4o/.  given  againft  the  appcUaot. 

XirlLLIAM    SINCLAIR    of    Dunbeath,    Efq.    and    John 

^^    Sinclair  his  eldeft  fon,  both   fince  deceafcd,  did  by  bond 

sf  provifion  bearinf;  date  the  firil  of  January  16B8,  oblige  theni« 

ieWci  jointly  and  feverally  to  pay  the  feverai  fums  of  money «  or 

portioDi  therein   refpe£^ively   mentioned   to   the  faid  William't 

pmgor  children,  and  particularly  to   Ann   his  daughter  8000 

SNihidcots,  or  444/.  B/.  lolJ.  fterling,  within  five  years  after  the 

bidWiUiam's  deceafe,  and  intereft  for  the  fame  to  commence 

bmoodis  after  his  death,  and  to  be  paid  monthly,  quarterly, 

^  CQStinually' until  payment  of  the  faid  refpe£live   portions, 

Aod  (he  bond  contained  a  provifo^  that  it  (hould  not   be  lawful 

^tbe  (aid  children  to  require  payment  of  their  faid   portions, 

kfire  their  refpeAive   marriages  and   having  a  child    by  fuch 

Bttriage,  or  to  difpofe  of,  or  incumber  their  refpe£live  portions, 

tr  the  intereft  thereof,  till  the  times  of  payment  (hould  be  elapfed. 

The  f4id  William  Sinclair  afterwards  did,  by  a  deed  on  the 

iJKh  of  Auguft  1690,  bearing  to  be  in  confideration  of  certain 

fniDi  of  money,  at  leaft  for  relieving  him  of  the  burden  of  the 

diildren's   portions  to  his  fatisfaAion   by  William   Sinclair  his 

fecoad  fon,  fell   and   difponc  to  the  faid  William  the  fon  his 

^hole  perfonal  eftate  :  and  be  died  in  September  1690.     After 

'tie  father's  death,  William  the  fon  poiTefled  himfelf  of  the  whole 

ptrfooal  eftate,  which  was  of  great  value,  and   far  more  than 

Efficient  to  difcharge  the  faid  portions ;  and  he  fettled  the  whole  • 

^f  them  except  his  faid  (ifter  Ann's.  William  having  died,  was  fuc* 

^^ded  by  the  appellant,  alfo  his  brother  and  heir ;  and   Anil 

^^ceived   from  her  brother    William   in   his   lifetime,  and   her 

^Y-otber  the  appellant  after  his  deceafe,  for  and  upon  account  of 

^'^e  intereft  of  her  faid  portions,  feverai  fums  of  money  in  the 

^^liole  amounting  to  72/.  9/.  id. 

The  appellant  having  afterwards  refufed  to  pay  his  Gfter  Ann 
^^rfaid  portion  or  the  intereft  thereof,  and  (he  being  unable  to 
^^nry  on  an  a£iion  againft  him  on  account  of  her  poverty,  (he  af- 
^gned  the  bond  of  provifion,  and  all  money  that  was  or  (hould  be- 
come due  or  payable  tt)  her,  for  principal  or  intereft  thereupon,  in 
^^  m^rtbiUfs  for  hitfelf^   to    the   rcfpondcat   her   relation, 

6  who 
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viho  was  willing  to  profecute  fuch  fuit  in  his  own  name  againft 
the  appellant  if  neceiTaiy. 

After  feveral  years  forbearance,  and  repeated  applications  to 
the  appellant,  without  being  able  to.  procure  any  part  of  the  faid 
Ann's  provifion,  the  refpondent,  who  had  advanced  feveral  Aima 
of  money  for  her  fupport,  as  well  to  reimburfe  himfelf  as  for 
Tecoverinj;  what  was  further  due  upon  the  faid  bond,  for  the  ufe 
and  benefit  of  the  faid  Ann,  brought  an  a&ion  in  his  own  name 
againft  the  appellant  before  the  Court  of  Seflion,  for  recovery  of 
what  was  due  upon  the  faid  bond  of  provifion. 

The  appellant  appeared  to  the  faid  aftion,  and  acknowledged, 
that  he  reprefented  his  faid  brother ;  but  alleged  that  the  faid 
portion  was  not  to  be  paid  until  the  faid  Ann  Qioutd  be  married 
and  have  a  child  by  fuch  marriage  which  had  not  happened  ;  and 
that  by  the  provifo  in  the  bond,  fhe  had  no  power  to  transfer  or 
charge  the  intereft  thereof,  before  the  term  of  payment  were 
elapfed.  And  the  faid  Ann's  ailignment  being  of  intereft  to 
grow  due,  and  not  payable  when  fuch  ailignment  bore  date,  no 
a£iion  could  be  brought  by  the  refpondent,  even  for  the  intereft 
as  the  aiTignee  of  the  faid  Ann.  In  anfwer  to  this  the  refpondent 
acknowledged  before  the  faid  Court,  that  the  faid  ailignment  was 
in  truft  for  the  f  iid  Ann,  and  infifted  that  it  was  therefore  the 
fame  thing  as  if  the  adion  had  been  in  her  own  name. .  The 
Court  on  the  24th  of  January  1711-12,  *' repelled  the  faid 
•«  allegation." 

And  afterwards  the  Court  on  the  i5thof  February  171  i-i  2,  una- 
tiimoufly  <*  found,  that  the  faid  afiignment  of  the  faid  William  Sin- 
*<  dair,  the  father,  to  the  faid  William  his  fon,  being  upon  the  nar- 
*<  rative  for  certain  fums  of  money  really  and  with  efFe£l  paid  and 
<<  delivered  to  him,  at  leaft  for  relieving  him  of  the  burden  of  the 
'<  provifions  of  his  children,  done,  paid,  and-  performed  by  the 
<^  faid  William  his  fon  to  his  content  and  fatisfa£lio»  ;  and  that 
*<  the  faid  William  the  fon  having  given  bonds  of  provifion  to  the 
**  other  children,  he  ought  likewife  to  have  paid  the  refpondent 
«  and  the  faid  Ann  Sinclair,  the  fums  granted  to  her  in  the  faid 
«*  bond  of  provifion." 

And  in  regard  the  faid  Ann  Sincl  jir  had  reftridled  her  a£lion  to 
the  intereft  of  her  faid  portion,  after  the  appellant  had  petitioned 
for  a  rehearing,  the  Court  on  the  23  d  of  February  1711-12, 
adhered  to  their  former  interlocutor,  as  to  the  intereft  of  the  afore- 
faid  portion,  and  without  prejudice  to  the  portion  itfelf,  and  to 
fue  for  the  fame,  after  the  term  of  paymdut  is  elapfed.. 
'°M*reK  '^'**  appeal  was  brought  from  ••  two  interlocutors  of  the  Lords 

a;ii*ia.      **  ofSeliion,  the  firft  of  the  15th,  and   the  other  of  the  23d  of 
*«  February  1711-12." 

Hi'ads  of  the  Refpondmfs  ArgumenU 

The  appellant  on  purpofe  for  delay,  and  to  hinder  the  refpondent 
from  proceeding  further  for  the  obtaining  thecfftdt  of  the  faid  in- 
terlocutors, did  on  the  14th  of  March  171T-12,  lodge  his  petition 
of  appeal  agaiuft  the  fame,  but  did  not  fervc  the  refpondflit  with 

the 
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Ae  order  mack  thereupon,  till  the  24th  of  June  following,  fothat 
therefjpoadent  could  not  put  in  his  anfwrr  to  thefaid  appeal,  ia 
srder  to  hsre  the  matter  difcufled  during  that  Seflion,  whereby  the 
ippeUaot  hath  not  only  delayed  the  payment  of  the  intereft  of  the  < 
£ud  portion  amounting  to  about  441/.  but  has  prevented  the  t&- 
fpeodent  from  giring  him  a  charge  of  homing  and  regiftering 
tbertof,  as  he  might  lon((  ere  now  have  done,  and  have  been  there- 
by, KCordiDg  to  the  law  of  Scotland,  entitled  to  intereft  for  the 
UA  fum,  from  the  time  of  fnch  regiftering. 

Couafel  appearing  for  the  refpondent,  but  no  counfel  for  the   judgmeat^ 
appellant,    b  if  ordered  and  adjudged^    that  the  faid  petition  and  « J«ne 
sfft^afSir  James  Sinciair  be  difmiffed^  and  that  the  two  interlocutors   '^'3* 
thtrein  complained  of  be  termed  ;   and  it  is  further  ordered  that  the 
Isrdf  of  Stfflon  do  order   Sir  James  Sinclair  the  appellant  to  pay 
UAereJpondent  John  Sinclair^  all  fuch  inter ejl  as  the  faid  John 
&nclair  might  have  entitled  himf elf  unto  by  diligence  had  he  not  been 
f^mnedfimn  doing  diMgence  by  reajbn  of  the  faid  appeal  to  this  houfe  ; 
mdkis  edfc further  ordered  thae  thefmd  Sir  James  Sinclair fiall pay 
^mfttobe  peui  to  the  refpondent  the  fum  of  /^o\.  for  bis  co/lsjitf 
tv^hyra^om  ofthehrinpng  the  faid  appeal  into  this  Houfe. 

For  Respondent,        P.  King. 


mm 
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Mm  Gockbnrn  of  Ormifton,  one  of  the  Cafe  i8. 

Senators  of  the  College  of  Jufticc,  and  Forbw,  ^u 

Dame  Ann  his  Wife,  .  .  Appellants  ;     *J /;''• 

John  Hamilton  of  Bangour,  a  Minor,  by  /^  A 

his  Guardian,  ....        Refpondent.  ^ '^ '^  "^ 

12th  June  17I3« 

ppii^r»/?/M.— In  a  queftion  wi'h  regard  to  funerit  expencesj  and  expencei  of 
coohrmatioiii  the  Houfe  of  Peers  having  reveifed  •  judgment  of  iu  fnitm 
and  fogod  that  the  allignee  of  an  executiix  mlgkt  injifi  for  theie  claimsy  it  «ai 
diil  COOT. petent  to  plead  prefcr'pcion  thtreto. 

FunetMiCbargti.  Prejcriptnn. —  The  account*^  paid  by  thr  f4id  afllignee,  without 
.the  3  yeart  were  prefcTibed  whcrr  ilie  heifelf  Hat  not  contra^or,  but  where 
the  was  contrad^ur  did  not  picfciib^ 

C'.rjirmsthn. -^Tht  Expenccs  of  confirmat'on  though  not  efpecially  confe}e4 
CO  tlic  (aid  arii^nee,  but  paid  by  her,  are  found  torxhaud  the  executry. 

Debitor  non  prajtmitur  ii*iiare. •dmm^y  marriage  contra^  a  wife  is  provided  to  the 
houfhold  tuinituie,  the  hufband  afterwards  grants  her  a  bond  and  the  liferent 
of  a  boufe  is  fettlrd  upon  her,  thc(c  may  fubfiit  as  I'cparate  and  diilin^  rights* 

\  FTER  cfctermmation  given  in  the  former  appeal  (No.  9.  of 
'^*'  this  colleftion),  the  parties  returned  to  the  Court  of  Seflion, 
and  the  appellants  claimed  the  whole  funeral  expences,  and  charges 
of  confirmation  ;  and  infilled  that  in  confequence  of  the  judgment 
of  thfc  Hoofe  of  Peers,  no  obje£lion  thereto  could  now  be  llirrcd 
on  the  part  of  the  refpondeut.  The  latter  contended >  on  the 
other  hand,  that  ohjedions   were   dill   competent  ^  and  inflfted 

that 
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that  the  wli6le  funeral  expences  #ere  prefcribed,  htfbgbeil 
paid  by  the  appellant  Ann,  after  a  lapfe  of  three  jean  mm  ft 
dates  of  f urnifliing  ;  and  to  the  charf^s  of  conBnnation  da  •• 
fpondent  made  the  fame  obje£lion  which  had  fomeriy  been  p" 
pounded^  namely*  that  they  were  paid  by  the  esecntrk  hoHl 
and  were  not  fpecified  in  the  aflignation  made  by  her  to  thi# 
pellant  Ann.  After  fundry  proceedings  on  thefe  poimiBJlt 
Court  on  the  a^td  of  July  1 7 1 2,  <<  found  that  noCwkhftandM 
<<  of  the  decree  and  judgment  of  the  Houfe  of  Lordly  k^^i 
**  ftill competent  to  the  defender  to  propofe  prefcripdo^il 
**  found  the  accounts  of  the  funeral  charges  paid  widiMed 
<*  three  years  are  prefcribed  where  the  purfuer  Ann  was  aot  a 
^  traAor,  but  where  ibe  was  contra&or  do  not  prcfcribe  |  ■ 
*<  found  the  ezpcnces  of  confirmation^  not  being  traiifaiittedl 
<*  the  aflignatioo  to  the  purfuer  Ann,  do  not  exhaoft  clie  fobjc 
••  of  the  executry^*' 

In  the  mean  time  another  point  had  arifen  in  this  caufe.  Byt 
marriage  contrafi,  in  the  former  appeal  mentioned,  betwaeB  1 
William  Hamilton  and  the  appellant  Ann,  the  latter  mooepled 
the  liferent,  provifion  thereby  provided  to  her  in  full  ladarafil 
of  all  legal  claims,  **  except  the  whole  hoolhold  pleoifliiiig  d 
*^  (hould  happen  to  be  in  their  dwelling-houfes,  the  time  of  1 
^'  deceafe,  which  houfliold  plenifliing,  heirfliip  moveoblea'  i 
«  eluded,  in  cafe  fhe  furvived  him,  he  thereby  difponed  tt>  I 
<'  free  of  aU  d^bts  whatfoever.''  At  a  fubfequent  period  i 
William  executed  in  favour  of  the  appellant  Ann,  the  bond  i 
7000/.  in  the  former  appeal  mentioned ;  and  having  afterw^ 
purchafed  a  houfe  in  Edinburgh,  Sir  William  provided  the  it 
rent  thereof  to  her  after  his  deceafe. 

The  refpondent  brought  an  a£lion  before  the  Court  of  Seffisi 
againft  the  appellants,  for  red u£t ion  of  the  decree,  in  the  fom 
appeal  mentioned,  which  had  been  pronounced  of  coofeot  < 
parties  and  extra£ted  in  September  17 10,  on  the  ground  of  on 
ority  and  lefion,  as  his  curator  had  omitted  to  aik  allowance  fii 
the  value  of  Sir  William  Hamilton's  houfliold  furniture,  intn 
mittsd  with  by  the  appellant  Ann;  and  alfo  of  the  rent  of  tt 
houfe  in  Edinburgh,  which  flie  poficfled  in  virtue  of  the  faid  rigl 
of  liferent,  both  which  be  contended  ought  to  have  been  A 
du£ted  from  the  700c/.  bond.  After  fundry  proceedings  in  tbi 
a£tion  of  rcdudion,  the  Court  on  the  4th  of  July  1712,  ^'foitfi 
<*  that  the  7000A  bond  graiued  by  the  faid  Sir  William  Hamiltc 
<*  to  the  defender  Ann,  and  the  liferent  of  the  houfe  alfo  pr 
<*  vided  to  her,  cannot  fubfift  as  frparate  and  diftinft  rights  ;  ai 
*<  alfo  found  that  the  defender  Ann  could  not  claim  the  houflic 
<*  plenifliing  without  allowing  the  value  thereof  in  part  payme 
<'  of  tlic  7000/.  bond,  and  therefore  fuflained  the  reafona  of  1 
«*  duAion  as  to  thefe  two  articles." 
Xntered,  ^  he  appeal  was  brought  from  ^*  feveral  decrees,  (entences,  a: 

^prii  ic,      <<  interlocutory  orders  of  the  Lords  of  Council  and  Seflion,  of  t 
II J.  €i  4th  and  23d  July  i^jiz". 
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Off  iii  point  of  Funeral  Expences^  and  Charges  of  Confirmation. 
Heads  oft^-:  Jrguvunt  of  the  Appellants, 

This  point  is  not  .,  jw  open,  for  the  Houfe  of  Lords  having 
Yererfed  the  jndgmct  c  of  ///  finita^  and  allowed  the  appellants 
**  /#  infjft^  for  the  funeral  charges  and  expences  of  confirmation. 
Their  right  to  the  fame  was  thereby  ellablifh^rdi  and  the  Court  of 
SrfSon  had  only  to  confider  what  the  appellant  Ann  had  paid  oa 
thcfe  accounts. 

Wflh  regard  to  the  charges  of  confirmationi  as  the  executrix 
affignerf  her  whole  ri^ht  of  adminiftration  to  the  appellant  Ann, 
there  wasno  occaCon  for  any  particular  affignation  of  thefe  charges. 
And  the  appellant  Ann  was  taken,  bound  to  indemnify  the  exe* 
cotriz  againft  thefe  charges,  and  has  aAually  paid  the  fame. 

Heads  of  the  Refpondenfs  Argument. 

Though  it  be  determined  by  the  judgment  of  the  Houfe  of 

Lordty  that  the  appellant  (hould  be  at  liberty  to  <<  infifi**  for  the 

faoeral  charges,  and  charges  of  confirmation,  the  respondent  was 

B0C9  nor  was  intended  to  be  thereby  precluded  from    infilling 

iu  any  thing  he  (hould  be  advifed  as  a  bar  to  this  demand. 

Though  the  executrix  herfelf  might  have  deduced  the  ex« 
faces  of  confirmation  from  the  perfonal  eftate,  yet  the  appellant 
Aua-haa  Ho  pretence  to  do  fo  \  becaufe  as  flie  is  not  executrix 
kde]^  and  did  not  pay  out  any  part  of  thefe  expences,  fo  (he  has 
vaaoner  of  right  to  them  from  the  executrix  who  paid  them  ; 
aid  Ihe  neither  was  nor  could  be  >afligned  to  the  ollice  of  execu- 
ttii,  but  only  to  the  perfonal  eftate. 

ii  tbo  Redu^ion.'^Heads  of  the  Argument  of  the  Afpetlajits. 

The  property  in  the  houfliold  furniture  accrued  to  the  ap- 
pellant Ann,  in  virtue  of  the  contradl  of  marriage,  at  the  very 
aointDt  of  her  late  huiband's  deceafe,  and  this  property  could  not 
k  foppoTed  to  be  taken  from  her  by  the  bond  for  7000/.  which 
4idsot  become  payable,  or  bear  intere{t>  till  about  five  months 
after  bis  deceafe,  for  he  died  in  December,  and  the  bond  did  not 
Mdne  till  the  Whitfunday  following.  They  muft  therefore 
be  noderftood  as  different  rights,'  fince  they  were  to  take  effe£l  af 
J^erent  periods  of  time.  And  the  declaration  in  the  bond  that  it 
fcould  beeffedual  for  forcing  his  heirs,  &c.  to  pay  the  fame,  or 
dfe  that  it  fliould  affc&  his  whole  eftate  real  and  perfonal,  could 
only  he  intended  of  fuch  eftate  as  fell  to  them,  of  which  the 
konfliold  furniture  formed  no  part. 

With  regard  to  the  liferent  of  the  houfe,  though  the  court 
hadfnftained  the  bond  to  be  in  fatisfadton  of  the  annuity,  (which- 
the  appellants  acquiefced  in,  knowing  that  the  eftate  was  not 
fufficient  to  anfwer  both  demands)  yet  it  could  not  be  reafonably 
fuppofcd  that  this  bond  fhould  be  extinguilhed  by  ihe  fubfequent 
grant  of  the  life«rent  of  the  houfe.  Though  in  the  point  of  the  an- 
nuity and  pofterior  bond,  the  Court  held  that  the  annuity  was 
iatiificd  by  the  bond,  upon  the  ground  that  debitor  non  prajumitur 
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d$narei  yet  there  is  ftill  liberty  for  a  perfon  to  give  twice,  and  th 
fecond  gift  cannot  be  taken  away  by  the  firft,  or  prefamcd  to  be  i 
fatisfadion  thereof,  as  a  gift  might  be  where  the  giver  lies  unde: 
an  antecedent  obligation. 

Heads  of  the  Refpondenfs  Argument. 

It  18  a  maxim  in  the  law  of  Scotland,  that  debitor  mn prmfuimtm 
idonore^  and  confequently  whatever  the  appellant  Aon  enjoys  an< 
poflefirs  of  Sir  William  Hamilton's  eflateby  whatever  title  mud  b< 
imputed  in  payment  and  (atisfaflion  of  the  faid  7000/*  Kllid  pt 
Ufito.  When  the  adion,  therefore,  was  brought  for  the  annuit 
of  200/.  fecured  to  the  appellant  by  the  marriaf^c  contraA,  tk 
Court  found  that  the  bond  was  to  be  confidered  in  fatisfa^ion  0 
that  annuity.  The  refpondent  does  not  at  all  queftion  the  rigfa 
of  the  appellant  Ann  to  the  houfliold  furniture  by  the  contra£l  o 
marriage  \  but  he  infills,  that  if  (he  betake  herfelf  to  the  bond 
ihe  cannot  touch  any  fart  of  Sir  William  Hamilton's  eftate  b; 
whatever  title,  but  what  muft  be  imputed  in  fattsfa£tion  of  dM 
bond  pro  tanto,  for  the  bond  and  the  provifions  in  tlie  contraf) 
of  marriage,  cannot  fubfift  as  feparate  deeds.  And  this  appean 
plainly  to  have  been  the  intention  of  the  grantor,  fince  by  an  ex« 
prefs  claufe  in  the  bond,  he  declares,  that  it  (hould  ojffiB  hi 
nohole  ejiate^  real  and perfonaL  Nor  does  the  grant  by  the  contrad 
of  marriage  tranfmit  the  property  in  the  furniture  immediately, 
but  it  mu^  have  been  confirmed,  given  up  in  the  inventory,  asd 
was  fubjeded  to  the  payment  of  the  hufband's  debts,  which  nevei 
was  difputed. 

Nor  is  it  of  moment  to   urge  that  the  life-rent  of  the  honff 

being  granted  after  the  bond,  the  fame  could  not  be  in  fatisfadlioc 

of  that  Itfe^retit.     For  by  the  law  of  Scotland  a  bond  by  a  hufbanc! 

to  his  wife  is  looked  upon  only  as  a  legacy  or  teftamentary  deed. 

and  is  interpreted  to  be  only  diated  from  the  death  of  the  grantor 

and  confequently  this  bond  muft  be  looked  upon  as   pofterioi 

in  date  to  the   deed  giving  the  appellant  Ann  the  life-rent  ol 

the  houfe. 

Judgment,        .After  hearing  counfel,  //  //  ordered  and  adjudged^  as  tofuchpar% 

II  June        of  the  faid  decree  or  interlocutory  fentence  of  the  23d  of  July  ^  complainei 

'7 '3-  ^in  t  he  faid  appeal y  whereby  the  fasd  Lords  of  Council  and  Sejffion found 

•*  that  notwithflanditig  the  decree  and  judgment  of  this  houfe ^  it  woi 

**  Jim  competent  to  the  refpcndetit  to  propcfe  prefription^*  and  found 

*•  that  the  accounts  of  the  funeral  charges  paid  without  the  three  yeoTi 

*•  v)ere  prefcribed^  where  the  appellant   jinn  was  not  cofitraElor^  htn 

•*  where fhe  was  controcJor,  were  not  prcfcribedf*'  that  the  fame  be  Ji 

far  affirmed :  but  as  to  fuch  part  of  the  faid  decree  or  interlocutory  fen 

tence  of  the  faid  23  d  of  July  y  complahied  of  in  the  faid  appeal ^  whereby 

the  faid  Lords  cf  Sejpon  found  the  expettces  of  confirmation  [or  admim^ 

firation\  not  being  tranfmitted  by  the  offtgnment  to  the  appellant  Ann. 

did  mt  exhaufi  the  executry  or  pvrfonal  ejlate^  it  is  further  ordered  am 

adjudged y  that  the  fame  be  fofar  reverfed ;  and  it  is  further  ordered  am 

adjudged  that  the  ordinary  and  extraordinary  cojls  and  expences  touch* 

ing  the  adminiflration  or  ccnfirmation  of  the  tejlament  oftht  deceafed. 
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iaShtalen  as  retnaining  due  upon  the  bond  bearing  date  the  5  th  day  of 

Mmh  1703,  and  be  computed-nvith  intereft  from  fuch  time  as   the 

wmtf  fecured  by  the /aid  bond  became  payable  until  the  payment  thereof^ 

t/dftand  as  a  charge  upon  the  heritable  ejlate :  And  it  is  further  ordtred 

maJ^udged^  that  the  faidjdecree^  order  ^  or  interlocutory  fentence  of  the 

4ihjidf  lali^  whereby  the  Lords  of  Council  and  Seffim  didfind^  "  that 

*'  ibefaid  bond' of  7000I.  granted  to  the  appellant  Ann  by  her  late 

"  bu/bandi  and  the  ejlate  for  life,  in  the  houfe  granted  alfo  to  her  by 

•'  berfaid  late  hufbandy  could  not  fubfijl  as  diflinEl  feparate  rights,  and 

"  ihdijhe  could  not  claim  the  houjhold  goods  ^  by  virtue  of  her  contra£f 

*'  tfmarnage,  without  dedu5ling  the  va^ue  thereof  from  the  [aid  bond^ 

**  and  therefore  fuftcdned  the  reafon  of  the  reduHion  of  the  decree  men^ 

'*  tiooedin  the  faid  appeal,  *  as  to  thofettuo  articles  be  reverfed* 

For  Appellsints^         T.  Powys,        P.  King, 
For  Refpoodent,       Rob,  Raymond.     J.  Pratt. 

The  judgment  of  the  Court  of  SefTion  on  the  point  of  the  max* 
nn  ddniar  non  prdfumitur  donare,  though  here  reverfed,  is  ftated  as 
an  exifting  cafe  in  the  Di£tionary  of  Decifions,   voL  IL  voce 
prtfumption,^  145.  and  in  firikine,  B.  3.    Tit.  3.  $93. 


Lord  Vifcount  Kilfyth,    Sir  Hugh  Cafe  19. 

Paterfon  of  Bannockburn,  John  Murray  of 
Touchadam,  Archibald  Seton  of  Touch, 
and  John  Erfkine  of  Balgounie,  Heritors 
of  the  Parifh  of  St.  Ninians  in  the  Shire 
of  Stirling,  for  themfelves  and  in  name 
and  behalf  of  the  other  Heritors  of  the 
laid  Parifli,  -  .  -        -     Appellants} 

The  Moderator  and  Prefbytery  of  Stirling,    Refpondents ^ 

13th  June  1713. 

teind  CMrr.— Reafons  fufHcieDt  to  reduce  a  decreet  of  erection  of  a  new  pariili. 
—The  reafoDS  of  reduAioo  ought  to  have  been  a<ivir:4  before  ordering  a 
new  proof  aod  perambalaiioo. 

JN 1696,  an  application  was  made  to  the  Prefbytery  of  Stirlinfir 

by  certain  heritors  of  the  parifh  of  St.  Ninians,  fctting  forth 

tbat  the  (aid  pari(h  being  near  ten  miles  in  length  from  weft  to 

caft,  and  fix  in  breadth  from  north  to  foutb,  and  very  populous^ 

It  was  impoi&ble  for  one  perfon  to  ferve  the  cure  ;  and  fcveral  of 

the  pari(hioners  being  at  confiderable  diilance  from,  and  having 

bad  roads  to  the  church,  could  very  fcldom  attend  divine  f»Tvice  ; 

and  there  beitig  free  teinds  thcrciin  fufficient  for  the  maintenance 

of  two  minifterSi  the  application  tht:refore  dated,  that  it  was  nc* 

ccrflary  that  the  faid  pan(h  ihould  be  dlviJcJi  and  a  new  church 
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crefled  in  the  cad  part  thereof.  T^  Prelbytery,  having  made 
perambulation  in  confequence  of  this  application^  agreed  that  the 
(hould  be  a  t^ew  parifli  church  ere£led  and  built  atSauchihford,  ai 
that  certain  lands  by  them  mentioned  (hould  be  disjoined  from  t 
parifli  of  St.  Niniansiand  annexed  to  the  newpari(h  of  Sauchinfoi 

Accordingly,  in  1697,  the  moderator  of  the  faid  prefbyte 
brought  an  ad  ion  before  the  then  comroiflioners  for  plantation 
churches  and  valuation  of  teinds,  againft  the  heritors  or  propri 
tors  of  the  faid  parifli  of  St.  Ninians,  for  disjun£lion  of  certa 
lands  from  that  parifli,  and  ereAing  them  into  a  new  parifli;  ai 
to  have  a  new  church  ereded  at  Sauchinford,  and  a  (lipend  fc 
tied  and  allocated  to  fuch  minifler  as  fliould  be  ordained  to  t 
new  parifli.  Appearance  was  made  by  the  appellants  and  oth 
heritors  of  the  parifli  in  this  a£lion,  as  defenders  therein,  and  tl 
lords  commiflioners  appointed  two  of  their  own  number,  or  ai 
one  of  them,  to  perambulate  the  bounds,  and  to  report  what  w 
proper  to  be  done. 

The  commiflioners  fo  appointed,  accordingly  met  at  Sauchi 
ford,  and  after  fome  fteps  taken  by  them,  gave  it  as  their  op 
nion,  that  a  new  eredion  was  proper  and  neccflary  in  the  eaft  ei 
of  the  fatd  parifli  of  St.  Ninians,  and  that  Sauchinford  was  tl 
mod  convenient  place  for  building  the  new  church ;  and  in  the 
terms  the^  made  their  report  to  the  faid  commiflioners  for  pla 
**  tation  of  churches,  &c.     Thefe  commiflioners,   by  their  interli 

cutor,  on  the  26th  of  January  1697-8,  **  Separated  and  disjoinj 
"  the  lands"  therein  particularly  mentioned  "  from  the  chur< 
*'  and  parifli  of  St.  Ninians,  and  united  and  ere£led  them  into 
**  new  parifli  by  themfelvcs,  and  decerned  and  ordained  a  nc 
"  church  to  be  built  for  the  eafe  of  all  the  inhabitants  of  the  fa 
**  lands  at  Sauchinford,  to  be  thereafter  called  the  parifli  chur< 
«<  of  Sauchinford,  and  ordained  letters  of  horning  to  be  dire£l< 
"  to  the  heritors  and  parifliioners  to  meet  and  ftent  themfelves  f( 
«*  buying  ground  for  the  church  and  church-yard,  and  for  buih 
•*  ing  the  faid  church  and  church-yard  walls  and  manfe."  Tl 
defenders  in  the  faid  a£l;ion  prcfented  a  petition  reclaiming  again 
faid  interlocutor,  inGftinc  that  a  new  ereflion  was  unncccflar 
and  evjn  if  it  were  neceflary,  that  Sauchinford  was  not  a  prop* 
place  for  the  new  creftion  :  but  the  lords  commifiioncrs,  on  tl 
2d  of  February  thereafter,  adhered  to  their  former  intcrlocuto 
And   in  thefe  terms  decree  wns  extra£led. 

Nothing,  however,  was  done  in  confequence  of  this  decn 
till  June  i'7C9,  when  the  rcfpondents  brought  an  a£lion  befo: 
the  lords  of  council  and  feflion  as  commiflioners  for  plantation  < 
•  churches  and  valuation  of  teinds,  againft  the  heritors  of  the  p; 
ritfi  to  modify,  allocate,  and  appoint  a  ftipend  for  a  miniftcr  t 
the  faid  new  kirk  and  parifli,  called  the  parifli  of  Sauchinford. 

And  the  appellants,  on  the  other  hand,  brought  their  a£lio 
to  reduce  and  fct  afide  the  faid  decree,  on  the  grounds,  that  lY 
methods  prefcrib-d  by  the  lords  commlTioncrs  ihemklves  in  pe 
aminilaling  and  faiveying  the  faid  parifli,  and  adjufting  a  pla( 
f«r  building  the  faid  church,  were  by  no  means  obferved  i  tlv 
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die  church  was  to  have  been  built  in  the  mod  inconvenient  part 
of  the  pariQi ;  and  likewifc,  that  feveral  of  the  heritors  were  not 
oiled  in  the  (aid  af^ion,  particularly  the  Duke  of  Montrofe,  then 
a  minor,  his  tutors  or  guardians,  nor  the  truftees  of  Cowan's  Hof- 
pital,  who  were  confiderable  proprietors  4n  the  pariih. 

The  lords  commiflioners  pronounced  an  interlocutor  on  the 

nth  of  February  1712-13  in  the  following  terms:   **  Before  an- 

**  fwer  to  the  reafons  of  redu£tion,  ordain  the  haill  pari(hes  of  Sr. 

**  Ninians  and   Sauchinford  to  be   perambulated,   and  for  that 

**  eficA  grant  commiflion  to  the  (heriflPof  Linlithgow  or  his  de- 

^  pate  to  take  and  receive  the  oaths  and  depoGtions  of  fuch  fa- 

**  motts  witnefles  as  (hall  be  adduced  for  clearing  the  diftances  of 

**  plaoes,  or  any  other  points  which  may  happen  to  be  contro- 

^  Terted  with  relation  to  the  new  eredied  pariQi,  or  the  conve* 

^  vkncj  or  inconveniency  of  the  new  ereAed  kirk ;  and  in  the 

^  mean  time  appoint  the  whole  heritors  of  both  parities  to  de- 

me  upon  their  rentals  before  the  faid  commiflTioners.'' 

appellants  reclaimed,  praying  the  lords  commiflTioners  to 
determine  with  regard  to  the  reafons  of  reduction  in  the  firft 
phoe,  before  putting  the  heritors  to  the  trouble  or  expence, 
vhich  would  be  the  confequence  of  the  former  interlocutor :  but 
OD  the  1 8th  of  February  1712-13,  the  lords  commiflioners  ^*  ad- 
*  heted  to  their  former  interlocutor.'* 

The  appeal  was  brought  from  **  a  decree  made  by, the  lords  Entered 
!*  conimiflioners  for  plantation  of  kirks  and  valuation  of  teinds  ^^ '^?^» 
**  io  the  year  1697-8  ;  and  of  two  interlocutors  of  the  i  ith  and  '^'^* 
"  18th  of  February  1712-12,  made  by  the  lords  of  council  and 
«fcion.-  ^    >        ^» 

Heads  of  the  Appellant f  Argument • 

If  a  new  ere£iion  were  neceflary,  it  ought  to  have  been  done 
with  the  confcnt  of  the  heritors  of  the  parifh ;  but  though  the 
^pellants  and  all  the  heritors,  except  Sir  John  Schaw  of  Gree- 
noch,  and  Mr,  Greenyards  his  faftor,  (who  made  the  original  ap- 
P&ition  to  the  prefbytery,)  pleaded  againft  this  new  eredlion,  yet 
fiords  com mifGoners  paid  no  regard  to  fuch  oppofition,  but 
over-ruled  the  pica  of  the  appellants.  This  arbitrary  mode  of 
proceeding  in  fimilar  cafes  occaGoned  the  parliament  of  Scotland^ 
when  they  veded  the  powers,  formerly  lodged  with  the  commif- 
fiooers  for  plantation  of  churches,  in  the  lords  of  feflion,  to  make 
'Qexprefs  injundion,  that  they  (hould  not  disjoin  any  pari(hes, 
^3  or  build  new  churches,  or  annex  or  difmember  churches, 
I'Qt  with  cpnfent  of  the  heritors  having  three  parts  in  four  at  lealt 
of  the  valuation  of  the  parifli  to  be  disjoined.  And  though  this 
*ft  (j^  parliament  be  pofterior  to  the  decree  of  1697-8,  yet  the 
Kafcm  and  juft  foundation  of  the  law  ought  to  have  fome  weight 
to  avoid  this  decree. 

The  methods  prefcribed  by  the  lords' commiflioners  thcmfelves 
for  perambulating  the  parifh  were  not  obferved  by  thofe  cntrufted 
by  th^m.  Foe  they  only  went  into  one  corner  of  the  parifli,  and 
itfufed  to  perambulate  the  whole  pariih,  when  defired  by  fome  of 

Fa  the 


#1  GASES  ON  APPEAL  FROM  SCOTLAMDj 

the  heritors  \  and,  without  taking  the  depofitions  of  witneiteSf 
either  touching  the  neceflity  of  a  new  ereftion,  or  the  place 
where  the  new  church  (hould  be  erefledj  they  put  fome  queftions 
to  the  perfons  accidentally  prefent,  and  went  to  a  certain  place 
where  they  could  not  fee  the  tenth  part  of  the  parifhi  and  had 
only  in  view  that  very  part  and  thofe  very  lands  contained  in  the 
prcfbytcry's  report.  Upon  this  very  flight  view,  they  reported 
that  a  new  ereAion  was  neceflary,  and  that  Sauchinford  was  the 
mod  convenient  place  for  building  the  church*  This  favoured 
fo  much  of  partialityi  firft  to  appoint  a  perambulation  upon  the 
defire  of  only  two  heritorsi  and  then  to  perambulate  only  that 
part  which  thofe  two  deCred,  being  near  to  their  own  houfes,  that 
the  decree  ought  certainly  to  have  been  reduced  for  that  reafon. 
And  if  any  new  eredion  were  neceflary,  Sauchinford  is  the  mod 
improper  place  in  the  whole  parifh ;  for  it  is  within  two  miles  of 
the  old  parifh  church,  and  none  of  the  lands  annexed  to  the  new 
creded  pariQi  are  above  three  miles  diftant  from  fuch  old  church, 
and  have  a  very  good  road  to  it,  and  feveral  neighbouring 
churches;  whereas  feveral  parts  of  the  fouth-weft  end  of  the 
pari(h  are  feven  or  eight  miles  didant  from  the  old  church,  and 
have  very  bad  roads  to  it,  and  the  new  intended  church  will  be 
two  miles  farther  didant  from  thefe  places. 

It  is  an  unqueAionable  rule  and  maxim  of  the  law  of  Scotland, 
that  any  a£^ion  of  this  kind,  if  not  brought  agaioft  all  the  heri* 
tors  or  proprietors,  is  in  itfelf  void,  even  again d  thofe  againd 
whom  it  is  brought.  In  the  prefent  cafe,  neither  the  Duke  of 
Montrofc's  tutors,  nor  the  trudees  of  Cowan's  Hofp«t4l,  who  are 
confiderable  proprietors,  were  called,  and  confequently  the  de- 
cree mud  be  reduced.  This  is  fo  certain  a  rule  that  it  has  never 
been  difputcd  or  controverted,  and  the  Lords  of  SelTion  were  fo 
fenfible  of  this,  that  they  declined  tp  give  judgment  upon  it,  but 
in  a  manner  delayed  it  by  their  interlocutor  of  the  nth  of 
February  lad. 

If  the  decree  of  1697-8  were  fo  illegal  and  informal,  it  is  ap- 
prehended the  Lords  of  Seflion  were  in  the  wrong  to  decline 
giving  judgment  upon  them,  and  to  ordain  a  new  perambulation ; 
for  all  that  trouble  and  expence  was  to  no  purpofe,  till  it  were 
determined  whether  the  decree  was^ood  or  not,  and  coufequently 
a  new  erection  neceiTary. 

Heads  of  the  RcfpondenCs  Argument* 

The  original  application  in  this  matter  to  the  prclbytery  in 
1696,  was  by  many  of  the  heritors  of  the  parilh,  with  concur- 
rence of  the  minider.  The  decree  which  was  obtained  being  ia 
the  hands  of  Sir  John  Schaw  (the  chief  heritor  uho  obtained  it)» 
and  he  happening  to  die  leaving  his  fon  a  minor,  the  rtfpoiiaents 
could  not  for  feveral  years  procure  the  fame  to  be  exhibited. 

Whtn  a  commifllon  of  perambulation  s  granted,  efpecially  by 
judges  to  any  of  their  own  number,  concerning  the  fituatioti  or 
bounding  of  any  place,  the  fame  is  bed  executed  by  ocular  in- 
lpc6i:on^  which  the  coa.miflioncrs  here  made  from  eminences  to 
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which  they  were  condudled  by  the  appellants  themfelvesi  and 
horn  whence  they  viewed  the  circumjacent  places  within  the  faid 
pirifli,  as  appears  by  their  report.  As  to  their  not  perambulating 
die  whole  parifti^  there  was  no  reafon  for  fuch  perambulation^ 
fince  the  libel,  whereon  the  commiflion  was  founded,  related 
only  to  the  eaft  end  of  the  parifli  of  St.  Ninians^  for  a  diviCon 
whereof  the  fuit  was  exprefsly  brought. 

With  regard  to  the  obje^ion,  that  all  the  heritors  were  not 
fummoned  in  the  original  a£lion,  it  fufficiently  appeared  by  the 
decreet  therein,  that  as  well  the  Duke  of  Montrofe  and  his  mo« 
ther  and  her  hufband,  as  the  then  mailers  (the  fole  managers)  of 
Cowan's  Hofpital  were  all  duly  fummoned. 

It  was  to  obviate  every  colour  of  obje£lion  for  want  of  a  fuffi« 
cient  perambulation,  that  the  Lords  or  Sefllon,  before  determin- 
ing the  reafons  of  redudion,  granted  commiffion  for  a  new  pe- 
nmbulatton,  and  to  take  the  depofitions  of  the  heritors  upon 
their  rentals,  extant  in  procefs.  And  when  the  appellants  peti- 
tioned againft  fuch  new  perambulation,  &c.  and  prayed  that  the 
reafons  of  reduQion  might  be  iirft  determined,  as  their  petition 
wai  only  defigned  for  delay,  their  lordfliips  refufed  the  fame. 
After  hearing   counfcl,  it  is  ordered  and  adjudged^  that  the  dtv  Jadg nen^ 

Vfit  and  interkcutors  in  the  faid  appeal  complained  of y  be  reverfed*  'I  ]»«• 

For  Appellants,  Rob^  Raymond*     Tho,  Lutipyche* 

For  p.cfpondcnt,  P.  King.     John  Pratt. 


Cafe  ^o. 

Kaimet^t 
Law  Tra^, 

Jppellantsi  p.»76. 

^^  '    K1aclauriti*t 

CximCafiNi 
p.  5S1. 


Ceorge  Innes,  Proved,  Kenneth  Mackenzie, 
Alexander  Falconer,  and  James  Charles, 
Batllies  of  the  Burgh  of  Elgin,  and  James 
Ruffell,  Beadle  or  Sexton, 

The  Minifters  of  the  Church  of  Elgin,  her 
'  Majefty's  Advocate,  and  Johlt^Dundas, 
hocuratpr  for  the  Church  of  Scotland,  -    ReffondenU% 

3d  July  1713. 

At  Af^^l  from  fHterlocMtort  of  tbt  Court  •/  S-Jpon^  anj  Vtfras  c/tbe  Court  ff 

Juji'ciary  foundtd  therton, 

IntrMpM  into  Churches. '■r-'^ht  Magiitratea  of  Elgin,  being  pannellccl  and  cun« 
vidlrd  under  tbe  ads  1695,  c.  2i.»  and  171 1,  c  7.  of  an  inuud-^n  into  cht 
Pari(h  Churchy  and  a  fine  impofcd  upon  thensa  tbe  Judc^ment  is  reverfed. 

PART  of  the  ancient  cathedral  church  of  Elgin  was  fitted  u5 
for  divine  fcrvice  in  the  modern  form,  and  ufed  as  the  parifh 
church  of  Elgin.  Adjoining  to  this  parifh  church,  but  feparared 
{torn  it  by  a  wall  with  a  mutual  door  of  communication  was  a 
chapel  called  the  Little  or  EaflKirkf  which  was  alfo  fitted  up  with 
pews  and  defks  for  publick  worlhip ;  and  of  this  Little  Kirk^  the 
^ppellan(t>  whp  aic  of  the  epifcopal  commumoo^  contended  that 
'  F  3  thcj 
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tbcy  had  the  difpofal  for  religious  ufes  exclufive  of  this  mioideri 
of  Elgin. 

In  1704  Mr.  Henderfon,  an  epifcopal  mimfter,  with  confcnl 
and  permiflfion  of  the  then  magiilrates  of  Elgin,  made  ufe  of  the 
Little  Kirk  for  divine  worship  i  but  the  minifters  of  the  burgl 
made  their  complaint  to  the  Privy  Council,  and  their  Lordfhipi 
made  an  order  commanding  and  ordaining  the  (herifFof  the  couH' 
ty  of  Elgin  to  put  and  keep  the  faid  minifters  in  peaceable  poflef- 
(ion  of  the  faid  LMe  Kirk^  and  to  hinder  and  debar  all  othei 
perfons  from  making  ufe  of  the  faid  Little  Kirk  in  time  coming  ai 
they  fliould  be  anfwerable  at  their  highefl:  peril.  Mr.  Henderfoi 
was  accordingly  by  virtue  of  this  order  removed^  and  the  minifter 
put  and  kept  in  poiTcilion. 

In  17 12}  however,  the  appellants  took  a  further  ftep  in  exercif 
of  the  contefted  right.  Having  g^ranted  leave  to  Mr.  Blair,  ai 
epifcopal  clergyman,  to  perform  divine  fervice  in  the  Little  Kirk 
for  the  benefit  of  the  inhabitants  of  Elgin  who  were  of  that  com 
munion,  the  appellant  RuiTell,  to  whom  the  keys  had  been  ta 
trufted  by  the  minifters  of  Elgin,  delivered  them  on  the  29th  0 
May  that  year  to  the  magiftrates,  or  opened  the  doors  for  them 
who  with  Mr.  Blair  accordingly  took  pofleflion  of  the  Littl 
Kirk. 

The  refpondent  the  procurator  for  the  church,  with  the  con 
currence  of  her  Majefly's  advocate,  brought  a  criminal  a£lio 
againft  the  appellants,  and  alfo  againft  Mr.  Blair,  before  the  Lord 
of  Jufticiary,  for  an  intrufion  into  the  faid  Little  Kirh^  as  bein 
t6Q5,c.  12.  contrary  to  the  aft  of  parliament  1695,  c.  22.  and  theToleratio 
»7"«c-  7-  ^£j.  lyxi^  c.  7.  and  demanded  the  reftitution  thereof  to  the  mi 
nifters  of  Elgin,  and  that  the  appellants  might  be  aflefled  i 
damages :  but  as  to  Mr.  Blair  the  profecution  was  foon  aftc 
dropt. 

The  appellants  made  defences,  the  magiftrates  infifting  upo 
their  right  to  difpofe  of  the  faid  chapel ;  and  the  Lords  of  Juftic 
ary  in  conGderation  of  what  was  alleged  on  either  (ide,  befoi 
they  would  give  their  final  judgment,  remitted  this  point  to  fa 
determined  by  the  Court  ifl^eflion,  viz.  "  Whether  or  not  th 
<<  place  called  the  Little  jtirk  then  pofieiTed  by  the  epifcop; 
<<  minifter,  be  a  parifli  church  or  part  of  the  pariQi  church  ( 
"  Elgin."  ^ 

Parties  accordingly  were  heard  before  the  Court  of  Seflfion,  an 
on  the  24th  of  July  1712,  the  Court  «*  allowed  a  conjunft  pn 
«*  bation  to  both  parties  for  proving  if  or  not  the  faid  Little  Kit 
•«  be  habite  or  reputed  to  have  been  antiently  the  choir  of  tl 
•'  faid  church  called  St.  Giles's,  or  part  of  the  faid  Great  Churcl 
"  or  how  far  the  faid  Little  Kirk,  cither  in  the  time  of  prefbytei 
•«  or  epifcopacy,  has  been  pofleflcd  by  the  minifters  of  Elgin,  I 
•«  preaching,  baptizing,  catcchifing,  or  marrying  therein;  at 
<*  how  far  poffefled  by  the  magiftrates  and  town  coMucil/or  oth 
•*  u/es,  exclufive  of  the  faid  minifters." 

Witnefles  were  examined,  and  the  Court  of  SefTion  on  the  16 
•f  December  171 2  *^  Fouod  it  proved j  that  the  place  now  calli 
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*<  the  Little  Kirk  has  been  habite  and  reputed  to  have  antiently 
<<  been  the  choir  of  the  church  of  Elgin  called  St.  Giles's  church, 
"  which  is  the  parifli  church,  and  that  the  faid  Little  Kirk  is  a 
'<  part  of  the  faid  St.  Giles's  church ;  and  that  both  in  the  times 
^  of  epifcopacy  and  prefbytery,  the  faid  Little  Kirk  has  been 
^  made  ofe  of  for  divine  fervice,  for  preaching,  baptiGngt  and 
*'  catechifing  therein :  and  find  it  not  proved,  that  the  magiftrates 
*'  of  Elgin  have  employed  the  faid  Little  Kirk  for  any  other  ufes 
'*  ezclufive  of  the  bifliop  and  miniflers  their  uGog  and  poflefling 
/'thereof:  and  therefore  find,  the  faid  place  called  the  Little 
^  Kirk  oF  Elgin  is  part  of  the  faid  St.  Giles's  church,  the  pariOi 
«  church  of  Elgin.'* 

The  proceedings  of  the  Court  of  Seflion  being  reported  to  the 
Lords  of  Judiciary,  the  appellants  prefented  a  petition  to  their 
LordOiips,  dating  that  the  interlocutor  of  the  Court  of  Seffion  of 
the  1 6th  December  was  void,  not  being  figned  the  day  it  was  pro- 
Boancedy  and  feveral  alterations  being  made  upon  it  the  day  after : 
bvtdie  Lords  of  Judiciary  pronounced  an  interlocutor  on  the  9th 
of  February  1712-13,  which,  after  reciting  the  faid  interlocutor 
of  the  Court  of  Seflion,  «*  Found  that  the  prefcnt  edabliftied 
^  ininiders  their  entruding  James  RuflcU  with  the  keys  of  the 
'M^tle  Kirk,  and  his  refufing  to  deliver  the  fame  to  the  faid 
^  Qunifters,  but  delivering  the  fame  to  Mr.  Blair,  or  opening  the 
**  laid  Uttle  Kirk  for  his  ufe,  relevant  to  infer  an  arbitrary  pu* 
^  oifliment,  damages,  and  expences  againd  the  faid  James  Ruflcll ; 
''  aod  alfo  found  that  the  magidrates  their  turning  the  faid  eda- 
**  blifiied  miniders  out  of  the  pofleflion  of  the  faid  kirk,  and  put- 
^  dog  the  faid  Mr.  Blair  in  pofTcflion  of  the  fame  relevant  to 
^'  oblige  the  magidrates  to  repone  the  faid  edabli(hed  miniders 
"  to  the  peaceable  poflcfflion  of  the  faid  Little  Kirk,  and  to  infer 
^^  an  arbitrary  puniflunent,  damages,  and  expences  againd  the 
''  faid  magidrates;  repelled  the  defence  proponed  for  the  magi- 
''  Urates  and  James  Ruflell ;  and  remitted  them  and  the  libel  as 
**  found  relevant  to  the  knowledge  of  an  aflize." 

After  a  proof  taken  before  the  jury,    they  by  their  verdift 

**  found  that  James  Ruflcll  had  the  trud  of  the  keys  of  the  faid 

^  Little  Kirk,  and  that  the  m.igidrates  with  Mr.  Bla?r  took  pof- 

"  fcffion  of  the  faid  Little  Kirk  upon   the  29th  of  May  17 12." 

After  this  verdift  was  returned,  the  Court  of  Judiciary  on  the  2d 

^f  March  I7i2-i3  **  decerned  and  ordained  the  faid  magidrates 

*'  and  their  fucceflbrs  in  ofHce,  and  the  faid  James  RufTcli  jointly 

'*  and  feverally  to  deliver  all  the  keys  of  the  fi^id  Little  Kirk  to 

**  the  edabliflied  miniders  ind  Kirk  Seflion  of  the  faid  burgh  and 

**  parifli,  and  to  put  the  eltablifhcd  miniders  and  Kirk  Seflion  in 

**  peaceable  pofi'efljon  of  the  faid  Little  Kirh^  and  to  pay  30/. 

*'  (lerlingas  expences,  and  a  fine  of  20/.  derling;  and  ordained 

**  Kenneth  Mackenzie"  (the  cautioner  for  the  other  appellants) 

^*  to  make  prefent  payment  of  the  faid  fums,  or  be  imprifoned  till 

**  payment  thereof." 

The  appeal  was  brougSr   from  "  feveral  interlocutory  orders.  Entered, 
•*  or  fenuaces  of  the  Lords  of  Seflion  of  the  24th  of  July  aud  16th  i^/^ 
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"  of  December  17 12,  and  the  orders,  fcnrcnces,  or  decrees  of  the 
**  Lords  of  Judiciary  of  the  9th  of  February  and  2d  of  March 
"  171:1-13  founded  thereon.*' 

Argument  of  the  Appellants  {a). 

The  pari(h  church  of  Elgin,  being  large  enough  for  the  prcfby. 
terian  congregation,  the  lejve  granted  by  the  appellants  to  Mr. 
Blair  to  perform  divine  fervice  in  the  Little  Kirk,  could  be  no 
difturbance  to  them. 

The  magiftrates  havinp:  merely  infifted  on  their  right  of  dif- 
poGng  of  the  faid  Little  Kirk  for  holy  ufcs  (i),  the  words  in  the 
interlocutor  of  the  Court  of  Scflion,  of  the  24th  July  171 2,  allow- 
ing it  to  be  proved  "  how  far  poflcflTed  by  the  magiftrates  and 
••  town-counciiyir  other  ufesy^  were  inferted  without  reafon. 

When  the  witneffes  were  examined  on  both  fides,  the  appel- 
lants did  fully  prove,  that  the  Little  Kirk,  when  ruinous,  was  re- 
paired at  the  fole  charge  of  tbe  magiftrates  and  community,  as  a 
church  belonging  to  themfelves,  diftinft  from  the  parifh  church  ; 
that  the  feats,  rhcrrin  were  erefted  by  the  burgefles,  and  that 
no  country  parifhioners  had  feats  therein,  but  fuch  only  as  were 
burgefTes  or  tenants  of  the  faid  town  ;  that  the  Bifhop  of  Moray 
and  his  Vicar  always  adminidered  the  facraments,  and  preached  in 
St.  Giles's  church,  and  never  in  the  Little  Kitk  but  only  in  1684, 
by  the  magiftrates*  allowance,  when  St.  Giles's  church  was  ruin- 
ous ;  on  which  occafion  the  Bifhop  made  application  to  the  magi- 
ftrates and  town-council  for  the  ufe  of  the  Little  Kirk,  and  as  foon 
as  the  parifti  church  was  repaired,  he  returned  the  keys  of  the 
Little  Kirk  to  the  magiftrates,  thanking  them  for  the  ufe  thereof, 
and  ufing  thefe  words  **  we  found  it  clofe,  and  we  return  it 
•*  clofe  :"  that  the  Little  Kirk  hath  not  within  memory  of  man 
heen  reputed  the  parifti  church  or  any  part  thereof,  and  is  of  a 
different  fort  of  building,  and  that  the  magiftates  had  frequently 
difpoftrd  of  the  fame  for  religious  ufes :  that  there  is  no  commu- 
nication between  the  Great  Church  and  the  Little  Kirk,  favconly 
by  a  very  fmall  door,  which  has  been  made  in  the  wall,  which 
<livides  the  fame,  of  late  years,  for  the  convenience  of  ringing  the 
bell :  that  upon  the  revolution,  when  the  government  was  in 
OKie  diforder,  the  parifli  minifters  ufurped  the  polfeftion  of  this 
chapel,  but  as  foon  as  the  publick  affairs  were  fettled,  the  magi- 
ftrates demanded  the  keys  thereof  from  them,  as  a  place  to  which 
the  minifters  had  no  right,  and  they  being  fenfible  thereof 
delivered  up  the  fame  accordingly,  and  they  were  afterwards 
kept  by  fuch  perfons  as  were  appointed  by  the  magiftrates. 

But  afterwards  on  the  removal  of  an  epifcopal  minifter,  as  not 
legally  qualified,  the  prcAjyterian  minifters  in  fomemeafure  poftefs- 
ed  the  laid  chapel  by  permiflion  of  the  magiftrates,  and  made  ufe 
thereof  for  baptifing,  catechifing,  and  weekly  leftures,  which  the 
refpondents  having   proved,  and  having  alio  made   fome  flender 

{a)  In  this  caff,  on  account  of  its  finguUtritj,  it  wai  deemed  proper  do(  to  abridge  the 
arguroenc.     The  Judgment  ii  a  o  (liteJ  at  lengths 
(^)  This  fa^  is  denied  by  the  refiondeots* 

'   *  proof 
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proof  that  the  faid  Little  Kirk  had  been  reputed  by  fome  to  have 
been  the  choir  belonging  to  the  great  church,  the  Court  of  Seflioa 
on  that  evidence,  and  by  taking  advantage  of  the  words  *^  to 
"  other  ufes**  inferted  in  their  interlocutor  before  mentioned,  pro- 
ceeded  to  pr6nounce  their  other  interlocutor  of  the  i6thof  De- 
cember 1712,  though  the  appellants  had  made  fufficient  proof  of 
the  magiftrates  difpofing  of  the  faid  Little  Kirk  to  the  fame  religi- 
ODS  ufes,  exclufive  of  the  parifli  minifters. 

Though  this  lad  mentioned  interlocutor  was  pronounced  on 
the  i6th  day  of  December,  yet  it  was  not  written  fair  or  Cgned 
by  the  Lord  Prefident  on  the  day  it  was  pronounced  as  it  ought 
to  have  been  i  but  the  Court  of  Seflion  did  the  next  day  make 
fereral  alterations  thereon,  without  calling  parties  before  them^ 
contrary  to  the  aft    1693.  c.  18.  whereby  the  faid  interlocutor 
became  null  and  void.     And  when  this   interlocutor  was  tranC* 
mitted  to  the  lords  of  judiciary,  the  appellants  gave  in  a  petition  to 
their  lordihips  reprefenting  that  it  was  for  thefe  reafons  becomt 
nail  and  void  ;  and  that  they  prefumed  the  truth  of  the  faft  con* 
filled  with  their  lordfhips  own  knowledge,  as  being  judges  in 
both  Courts,  and  offering  to  make   proof  thereof  if  they  flbould 
be  admitted  to  do  fo.     The  lords  of  judiciary  however,  without 
taking  any  notice  of  this  matter,  or  allowing   the  appellants  to 
produce  witneflcs  (as  they  could  have  done)  to  prove  the  fame^ 
or  giving  any  anfwer  thereto,    pronounced  their  interlocutor  of 
the  prh  of  February  lad  on  the  relevancy,  wherein  the  faid  void 
interfocutor  of  the  Lords  of  Sedion  of  the  i6th  of  December 
laft  is  recited  as  the  ground  thereof. 

Argument  of  the  Refpondents. 

The  cathedral  or  paridi  church  of  Elgin,  was  at  fird  built  m 
the  form  of  a  crofs,  the  wed  part  of  which  formed  the  body  of 
the  church,  the  ead  the  choir,  and  upon  the  fouth  and  north  are 
two  little  aides,  and  over  all  a  large  dceple  raifcd  upon  fo«r 
arches  in  the  center. 

The  witncdVs  examined  in  this  caufe  fully  proved,  that   the 
Liule  K  rk  wa^  anciently  the  choir  of  the  great  church ;  that  thefe 
tvo  are  joined  together  by  a  deeple  which  dands  upon  four 
wches,  whereof  one  looks   into  the  great  church,  and  the  other 
iocothe  Little  Kirk ;  that  the  lad  is  built  up,  but  the  differenceof 
the  building  wherewith  it  is  filled  up,  iseafily  didinguifliable,  and 
there  is  dill  a  door  left  in  the    faid  wall,  by  which  people  fitting 
near  to  it  may  in  the  Little  Kirk  hear  a  fcrmon  preached  in  the 
Great  Church:  That  feveral  of  the  proprietors  of  the  parifti  have 
feats  in  the  Little  Kirk,  and  it  was  lately  repaired  by  the  Kirk 
SeiBon  :  That  for  feveral  years  it  was  the  only  paridi  church,  the 
^Itber  being  out  of  repair,    and  that   the  pr^fent  paridi  mintders 
have  been  in  ufe  to  preach,  bap^,  catechife,  marry,  and  keep 
it/fions  in  the  faid  Little  Kirk,   and  always  preached  their  weekly 
fermons  on  Tuefdays  there  :  and  that,  as   well  before  as  after  the 
revolution,  the  paridi   miniders  of  Elgin  made  ufe  of  the  faid 
Xittle  Kiik  for  divine  fervic^*   All  thefe  fafts  are  not  only  proved 
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by  the  wltnefles  for  the  refpondents^  but  alfo  by  feveral  of  thofe 
adduced  for  the  appellants* 

The  appellants  in  their  defences  before  the  Lords  of  Judiciary 
pretended  to  a  property  in  the  Little  Kirk,  and  a  right  of  difpofing 
of  it  as  they  pleafed  ;  not  to  holy  ufes  only,  but  as  a  place  belong- 
ing to  the  burgh,  and  employed  by  the  magidrates  as  a  fchooU 
houff,  as  a  publick  office  for  collefling  taxes,  an  ordinary 
Court  for  judices  of  peace,  and  a  magazine  for  the  faid  town. 

The  interlocutor  of  the  i6th  of  December  was  duly  (igned, 
according  to  the  cudom  of  the  Court  of  Seflion,  notwithftaoding 
what  the  petition  of  appeal  untruly  fuggeds* 

Though  the  feveral  interlocutors  of  the  Court  of  Seflion,  and 
liOrds  of  Judiciary  be  warranted  by  all  the  rules  of  ecfuity  and 
judice,  the  appellants  have  appealed  from  them,  under  pretence 
that  the. faid  Little  Kirk  was  no  part  of  the  parifli  church,  but 
belonged  to  the  magidrates  of  the  burgh,  and  was  at  their  dif* 
poIaL  But  not  only  the  Gtuation  of  the  Little  Kirk  pleads  the  con- 
trary, but  the  jury  have  alfo  found  the  contrary  \  and  it  appears 
plainly  from  the  proof,  that  both  before  and  (ince  the  revolution, 
the  miniders  of  Elgin  have  been  in  a  condant  uCie  of  performing 
divine  ferviceas  well  in  the  Little  Kirk  as  the  other.  And  wheo 
Mr.  Henderfon  in  1704  did  intrude  into  this  Little  Kirk,  the 
Lords  of  the  Privy  Council  afcertained  the  miniders  right  to  the 
fame,  and  ordered  them  to  be  put  and  continued  in  the  quiet 
1711. c.  7.  pofic (lion  thereof ;  and  fince  the  a£l  pafled  lad  Seflion  of  Parlia- 
ment exprefsly  excepts  parifli  churches  from  being  ufed  by  any  of 
the  cpifcopal  perfuafion,  they  fliould  have  fatisfied  themfelves  with 
the  indulgence  fo  granted  to  them,  and  not  have  endeavoured  to 
didurb  the  peace,  and  quiet  of  the  church  of  Scotland,  by  dif- 
poflefling  the  faid  miniders  of  the  Little  Kirk,  which  they  were 
poflefled  of. 
Jnigment,  After  hearing  counfel  upon  the  petition  and  appeal  of  George  Lines 
sJ*»'y»  Provof^  and  Kenneth  Mackenzie^  Alexander   Falconer,  and  James 

Charles  BaUlies  of  the  burgh  of  Elgin ^  in  North  Britain^  and  James 
Rujfelly  beadle  or  fexton^  from  feveral  interlocutory  orders,  or  fentences 
tftbe  Lords  of  Seffton  ^f  the  24th  of  July  and  1 6th  of  December 
laffy  and  the  orders^  fentences y  or  decrees  of  the  Lords  of  Jufliciary  of 
the  9th  of  February  and  2d  of  March  laft,  founded  thereon,  made  on 
the  behalf  of  the  plaintiffs  and  prof ecutors  in  this  caufe,  praying  the  re- 
ver/al  of  the  fid  orders,  fentences  or  decrees ;  as  alfo  upon  the  anfiuer 
of  John  DundaSy  Efq,  procurator  for  the  church  of  Scotland,  and  Sir 
James  Stewart y  Bart,  one  of  her  Ainje fly's  Solicitors  for  Scotland,  fot 
ier  Majejifs  inter efl^  and  due  cot ftdt  ration  of  ivhai  ivas  offered  there- 
upon  : 

It  is  ordered  and  adjudged  by  the  Lords  Spiritnal  and  Temporal  in 
Patliament  nfft-mhled,  that  the  feveral  interlocutory  orders,  or  fenleiicd( 
ef  the  2-ith  of  July  and  1 6th  of  December  lafl,  and  other  fubfcquenx 
orders  complained  cf  in  the  faid  appeal,  fljall  be  andtl^ey  are  hereby  re- 
verfed :  and  it  is  further  ordered  and  adjudged  that  the  faid  appellants 
be  quieted  in  the  poffeffton  of  the  Little  Church  in  Elgin,  it  being  no  par4 
§fthe  Purijh  Church  ;  and  that  the  faid  refpondents  do  repay  to  fhe  faiu 

appellants 


1213" 


CASES  ON  APPEAL  FEOM  SCOTLAND.  75 

effiUnts  the  eofts  and  fine  adjudged  by  the /aid  Lords  of  Jtifticiary  i9 
thtfttd  refpondents* 

For  Appellants,  Roh.  Raymond^     Tho.  Lutwyche. 

For  Rcfpondents^         John  Pratt ^         P.  King. 


This  being  the  only  inftance  of  an  appeal  from  the  Court  oE 
Jofticiary  that  has  been  decided  upon  in  the  Houfe  of  Peers,  it 
has  at  different  periods  met  with  much  condderation.  A  ihort 
ftatement  of  the  fads  is  given  by  Lord  K^imes  in  his  law  tra£ls« 
p.  2^6 ;  and  by  Mr.  Maclaurin  in  his  colie£lion  of  criminal  cafes* 

L582 ;  but  this  laft  learned  author  mentions  that  he  had  not 
n  able  to  get  infpedlion  of  the  appeal  cafesj  though  a  fearch 
bad  been  made  for  them. 

It  does  not  appear  that  any  obje£IIon  was  dated  to  the  cmnpC'^ 
Uncj  of  this  appeal,  at  lead  no  traces  of  fuch  objeQion  are  to  be 
found  in  the  cafes,  or  in  the  journals  o^  the  Houfe  of  Lords.  It 
isvorthy  of  notice,  on  this  point  of  the  competency,  that  in  the 
appeal  of  Greenfliields  v.  Lord  Provoft  and  Magiftrates  of 
Edbburgh,  (No.  5.  of  this  collection,)  the  fubjed  of  which  wag 
toy  fimilar  to  that  of  the  prefent  appeal,  an  obje£tion  as  to  com- 
pcteocy,  though  of  a  different  nature  from  what  might  have  been 
&K>^ed  on  the  prefent  cafe,  was  then  argued  and  over-ruled. 

The  objedlion  of  the  appellants  relative  to  the  alleged  nullity 
of  the  interlocutor  of  the  Court  of  Seffion,  is  not  mentioned  b/ 
liOnlKaimes  or  Mr.  Maclaurin,  and  what  weight  it  might  have  io 
the  ratio  decidendi  no  where  appears. 

It  may  be  proper  here  to  mention  that  in  the  Journals  of  the 
Houfe  of  Lords,  26th  November  1724,  there  appears  an  appeal 
from  the  Court  of  Judiciary ;  Munro  and  others  v.  Bayne,  his 
Najcfty's  advocate,  and  others.  This  appeal  feems  to  have  been 
receited  without  obje£iion,  but  no  further  proceedings  are  to  be 
found  on  the  Journal  relative  thereto. 
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Cafe  II.  James  Don  Efq;         -         .         .        #       appellant  i 
Forbes,       Sir  Alexander  Don  of  Newton,        -        •    Refp(mdenU 

%%  Not,  '  •'^ 

5fU!i7»J.  14th  7«/j^  1713. 

Coafiruffiort.^' An  eflate  it  entailed  by  a  perfon  to  himfeif  in  liftrtnt,  and  to  1 
eldeft  Ton  and  the  heir«  male  of  his  lK>dy,  whom  failiog  to  the  entailer  hii 
felf,  whom  failing  to  bis  fecond  and  third  Tons,  and  the  heirs  male  of  th< 
bodiet,  &c.  whom  all  failing  to  the  father*s  neareft  heirf«  and  a(f)gnees ;  a 
other  eftate  is  entailed  to  the  fecond  fon  of  the  former  entailer  and  the  he 
male  and  female  of  bis  bodyi  whom  failing  to  the  faid  former  entailer  and  1 
heiis  male  of  tailzie,  and  profifion  in  the  former  entail ;  after  failure  of  t 
inftitute  in  the  fecond  entail  and  the  heirs  niale  and  female  of  his  body,  t 
heir  male  of  the  firft  entailer  (ucceedt  to  the  eftate  coouioed  in  the  fecoi 
entail. 

Ttfi/xif.— «An  beir  of  entail  piohibited  from  alienating  gratuitoofly,  wkere  t 
prohibitory,  irritant,  and  retolutive  claufes,  were  reared  to  as  contuoed 
another  entail. 

At  making  an  entail  theinftitute  recon?cys  to  his  father  an  ^te^formei 
fettled  upon  bim«  and  he  and  his  wife  difcharge  an  obligation  upon  the  fati 
by  their  contrad  of  marr;age  j  the  iaftitotey  nevertbelefs^  caooot  graii 
toufly  alter* 

• 

C IR  Alexander  Don  of  Newton,  the  grandfather  of  the  appc 
^  lant  and  refpondenr,  had  ifTue  three  fons,  Jamesi  Alexande 
and  Patrick.  In  conGderation  of  a  marriage  between  Alexandc 
,  his  fecond  fon,  and  Anna,  the  daughter  of  George  Pringle  £f 
who  brought  her  hulband  a  confiderable  portion.  Sir  Alexand 
did,  by  their  contract  of  marriage  in  1677,  fettle  and  difpone  h 
lands  of  Broomlands  and  Ravelaw  to  the  faid  Alexander  lus  ( 
cond  fon,  his  heirs  and  aflfignees,  in  fee  or  property,  without  at 
reftri&ion;  and  Sir  Alexander  did  thereby  alfo  oblige  himfeif  t 
lay  out  25,000/.  Scots  in  the  purchafe  of  other  lands  to  be  fetth 
in  the  fame  manner,  and  to  pay  the  annual  intereft  thereof  uni 
fi^ch  purchafe  could  be  made  to  the  faid  Alexander  the  fon  :  ^T 
the  lands  of  Broomlands  and  a  houfe  in  Kelfo  were  thereby  fe^h 
in  jointure  on  the  faid  Anna,  in  cafe  (he  (hould  furvive  her  fa 
huiband. 

Afterwards,  upon  the  marriage  of  the  faid  James,  the  eldc 
fon,  Sir  Alexander,  on  the  3d  of  Auguft  1681,  executed  a  dei 
f)f  entail  of  his  lands  of  Newton  and  others,  fettling  the  fame 
himfeif  in  liferent,  and  to  James,  his  elded  fon,  and  the  hei 
male  of  his  body,  in  fee ;  whom  failing,  to  Sir  Alexander  the  ei 
tailer  himfeif;  whom  failing,  to  Alexander  his  fecond  fon,  at 
the  heirs  male  of  his  body  |  whom  failing,  to  Patrick  his  thi; 
fon,  and  the  heirs  male  of  his  body,  with  feveral  other  fubititi 
tions  of  heirs ;  whom  all  failing,  to  Sir  Alexander  (the  entailer 
liis  neared  heirs  and  aflignees.  The  deed  contained  (trifl  pr 
hibitory,  irritant|  and  refolutive  claufes  upon  the  faid  James  at 
all  the  other  heirs  of  entail. 

Sir  Alexander  Don,  having  afterwards  agreed  with  Sir  Fran( 

Scott  for  the  purchafe  of  the  lands  and  barony  of  Rutherford, 

.    tranfa£lion  of  the  following  nature  took  place.     Alexander  tl 

fecond  fon,  and  his  wife^  reconveycd  to  the  father  and  hit  hei 

"  t: 
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t))efofefaid  lands  of  Broomlands  and  Ravelawi  and  difcharged  the 
faidobligation  in  their  marriage-contrad  ;  and  Sir  Francis  Scott, 
k  ](82|  difponed  and  conveyed  the  faid  lands  and  barony  of 
Rutherford  to  Sir  Alexander  Don  himfelf  in  liferent,  and  to 
AJezander  the  fecond  fon  and  the  heirs  male  and  female  of  his 
body,  **  nvhom  failing  to  the  faid  Sir  Alexander  Don  and  his  heirs 
*'  male  ff  tailzie  andprovifion  contained  in  his  infeftment  of  the  barony 
'*  rf  Newton  with  and  under  the  conditions^  provijions^  and  limitations 
"  therein  contained***  In  this  deed,  executed  by  Sir  Francis  Scott, 
the  purcbafe*money,  being  5500/.  (lerling,  is  mentioned  to  be  paid 
by  "  Sir  Alexander  Don  fot*  himfelf  and  in  name  and  behalf  of 
**  Alexander  Don  his  fon." 

After  the  death  of  Sir  Alexander,  in  1686,  his  eldeft  fon  Sir 
James,  and  his  fecond  fon  Alexander  (afterwards  Sir  Alexander) 
entered  upon  and  poiTefled  the  feveral  and  rcfpe£live  eftates  fo 
provided  to  them  by  their  faid  father. 

Sir  Alexander  Don  of  Rutherford,  in  17 10,  executed  a  new 
deed  of  entail  of  that  eftate,  fettling  the  fame  to  himfelf  and  the 
heirs  male  and  female  of  his  body,  whom  failing  to  the  appel- 
lant, the  third  (^i)  fon  of  Patrick  Don,  old  Sir  Alexander's  third 
(on,  and  the  heirs  of  his  body  :  and  afterwards  died  on  the  15th 
ofAnraft  1712. 

Sii  James  Don  of  Newton^  being  now  alfo  dead,  and  fucceeded 
by  the  refpondent,  his  fon  and  heir,  a  competition  arofe  between 
theiefpoodent  and  the  appellant  for  the  eftate  of  Rutherford. 
Therefpondent  brought  an  a£lion  of  declarator  againft  the  ap- 
pellant before  the  Court  of  Seffion,  claiming  the  edate  of  Ruther^^ 
ford  onder  the  deed  of  entail  made  thereof  by  Sir  Francis  Scott, 
whereby  the  fame  failing  heirs  of  the  body  of  Sir  Alexander  the 
fonvas  fettled  upon  Sir  Alexander  the  grandfather  and  his  heirs 
inale  of  tailzie,  and  provifion  contained  in  his  infeftments  of 
Newton;  and  contending  that  the  deed  executed  by  Sir  Alexan- 
der the  fon,  under  which  the  appellant  claimed,  was  void,  and 
that  Sir  Alexander  was  exprefsly  tied  up  from  making  any  aliena* 
tionof  his  edate  by  the  deed  under  which  he  poilcifrd  the  fame. 
1^  appellant  appeared  and  made  defences,  and  the  Court,  on 
4e  20th  of  January  1712  13,  *'  Found  that  the  rtfpondent  was 
**  next  heir  of  entail  ot  Rutherford  by  the  failure  of  the  heirs  of 
**  Sir  Alexander  Don  of  Rutherford  his  body  ;  and  that  the 
'*  claufc  in  the  entail  of  Rutherford  mentiumng  the  prohibitory 
**  >nd  irritant  claufes  in  the  entail  of  NcWton,  hith  rtfpe£t  to  Sir 
^  Alexander  Don  of  Rutherford,  and  the  hcfirs  of  his  body,  as 
"  fellas  old  Sir  Alexander  Don  of  Newton,  and  the  heirs  after 
f  ^'01,  and  that  the  faid  entail  of  Newton,  referred  to  in  the  en* 
H  taH  of  Rutherford,  is  the  lalt  mvcUiture  in  1681  ;  and  that  the 
^ifpoGtion  of  Rutherford,  bearin}:;  the  price  to  be  paid  by  Sir 
Alexander  Don  the  rider,  and  the  right  taken  to  Mm  in  life* 
^Ctit,  and  to  his  fon  in  fee,  the  fee  w.ia  fo  qualified  in  the 
^ptrfoo  of  the  fon,  that  he  could  not  gratuitously  alter  ihe  or- 

(#}  The  rc^'fondc-ii'i  oifc  f^^Jths  fecond  fon. 
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^  der  of  fucceffiotii  and  therefore  decerned  in  favour  of  the  re< 
«  fpondent." 

'    The  appellant  having  reclaimed,  after  a  rehearing  of  the  caufi 

on  the  5th  of  February  1712-13,  the  Court  •*  adhered  to  their  for- 

<<  mer  interlocutor,  and  found  that  the  claufes  irritant  in  the  en- 

**  tail  of  Newton,  not  being  verbatim  exprefied,  but  related  tc 

<<  in  the  entail  of  Rutherford,  does  affed  the  entail  of  Rutherford 

<<  fo  as  Sir  Alexander  Don  of  Rutherford  could  not  gratuitoufi) 

*^  alter  the  fucceiTion,  and  that  the  entail  of  Rutherford  relating  tc 

*<  the  conditions,  limitations,  and  proviiions  in  the  entail  of  New- 

«  ton  does  alfo  comprehend  theirritancies  in  the  entail  of  Newton/ 

Tnmti,  The  appeal  was  brought  from  **  certain  interlocfufory  fen- 

s8  May,       c(  tcnccs,  or  dccrces,  of  the  Lords  of  Council  and  Scffton  of  the 

*' '^*  "  20th  of  January  and  5th  of  February  171 2-13.** 

Heads  of  the  Appellants  Argument. 

By  the  reconveyance  and  difchargc  made  by  Sir  Alexander  the 
fon  and  his  wife  of  the  faid  eftates  of  BroomUnds.and  Ravelaw, 
&c.  fettled,  or  agreed  to  be  fettled,  by  their  marriagc-contradj 
Sir  Alexander  the  fon  w^s  and  ought  to  have  been  adjudged  the 
real  purchafer  of  the  faid  barony  of  Rutherford  ;  and  thereforcj 
according  to  the  laws  of  Scotland,  he  had  power  to  fettle  and 
difpone  the  fame  as  he  thought  fit,  as  he  might  the  faid  eftttesoi 
Broomlands  and  Ravelaw,  if  they  had  not  been  reconveyed. 

Though  Sir  Alexander  the  fon  had  not  been  fuch  real  purcha- 
fer, yet  the  claufein  the  entail  of  Rutherford,  referring  to  the  en- 
'  tail   of  Newton,    could  not   properly  be  underftood  otherwifCj 

than  for  limiting  the  eftate  of  Rutherford,  in  cafe  of  Sir  Alex- 
andcr  the  fon's  death  without  ifliue  to  Patrick  the  appellant's 
father,  who  in  the  entail  of  Newton,  is  mentioned  next  fubftitutc, 
ocin  remainder  after  the  faid  Sir  Alexander  the  fon  and  his  heirs 
male. 

And,  however  this  might  be,  though  Sir  Alexander  the  fon 
might  by  the  irritant  or  prohibitory  claufes  in  the  faid  deed  re- 
ferred to,  be  retrained  from  felling,  cpntradling  debts,  or  doing 
any  adls  whereby  the  ellate  might  be  evicted  from  the  family  by 
a  ftranger,  yet  he  could  not  by  any  thing  therein  contained  be  de- 
barred from  altering  or  interrupting  the  coufe  of  fucccilion  thereto 
in  his  own  family. 

Heads  cf  the  Refpondent^s  Argument. 

Whatever  tranfaitions  were  betwixt  the  father  ?nd  fon,  it  is 
certain  th;it  old  Sir  Alexander  Don,  was  the  purchafer  of  the 
cftate  of  Rutherford  ;  he  paid  the  price,  he  took  the  eft  ate  to  him- 
felf  for  life,  to  him  the  deeds  relating  to  that  eftatc  were  to  be 
dclvicred,  md  to  him  the  warrandice  was  granted.  And  fincc  the 
faid  cliate  \^as  fold  conditionally,  and<Sir  Alexander  the  fon  ac- 
cepted of,  and  p(  IfeflVd  by  that  deed,  the  appellant  who  olaiii)^ 
undtr  him,  can  be  in  no  better  circumilances.  Sir  Alexander  the 
firandfalhcr,  then,  being  the  purchafer,  might  difpofe  of  and  fet- 
tle his  eilatc  in  what  way  and  manner  he  plcafed  j  and  he  having 

cxprcfsly 
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etprefslf  granted  it  under  the  conditions,  limitations^  and  reftfic- 
tioosy  contained  in  the  infeftment  of  Newton,  whereof  this  was 
(NK,  that  neither  be  who  was  inftitute,  nor  any  of  the  fubftitutes, 
Aoald  be  capable  to  do  any  deed  to  the  prejudice  of  any  of  the 
faUUtuteS)  Sir  Alexander  the  fon,  was  no  doubt  tied  up  from 
doiog  any  deed  to  alter  the  order  of  fucceflion,  and  confequently 
tliiB  deed  under  which  the  appellant  claims  is  void. 

Though,  as  the  appellant  contended,  the  refpondent  could  not 

be  fenred    heir  to    old  Sir  Alexander,  who  became   merely  a 

life-renter,  yet  he  is  in  the  true  genuine  fignification  of  the  word 

bis  heir,  that  is  univerfal   fuccefTor  to  htm  :  to  the  refpondent 

ilone  ought  the  lands  of  Rutherford  by  the  faid  deed  to  defcend  : 

be  alone  is  Sir  Alexander  the  grandfather's   heir  male,  being  his 

gnodfon  by  his  eldeft  fon  :  he  alone  is  heir  of  entail,  and  provifion 

of  the  eftate  of  Newton,  the  fame  being  limited  to  him  in  the  fir  ft 

place,  and  as  fuch  he  has  fucceeded  to,  and  now  is  in  pofleflion  of 

ibefe  lands.     And  the  defcription  in  the  deedof  fettlementof  the 

Lands  of  Rutherford,  whereby  the  fame  are  limited  upon  the  faiU 

ureof  the  ifTue  of  Sir  Alexander  the  fon,  to  Sir  Alexander  the 

grandfather's  heirs  male  and  of  entail  and  proviGon  in  the  lands^ 

of  Newton  can  pofBbly  agree  to  nobody  elfe  but  the  refpondent. 

Ifthe  word  heir  was  taken  in  fo  re(lri£led  a  fcnfe  as  the  appel-* 
luitamtends  it  could  be  of  no  import  to  him,  finceSir  Alexander 
tbe  father  having  died,  when  he  was  but  life-renter,  the  appel- 
lant no  more  than  the  refpondent  could  be  heir  to  him.  For  the 
only  cafe  in  which  Sir  Alexander  the  grandfather  could  have  an 
htirtcTvcd  to  him,  was  upon  the  event  of  the  reverfion  of  the 
eftate  of  Newton  to  him,  upon  failure  of  iifae  male  by  his  eldeft 
fon,  bat  even  in  that  cafe  the  refpondent  has  a  goo  1  claim,  being 
Sir  Alexander  the  grandfather's  right  heir,  and  :  s  fuch  the  lafl  in 
fubilitution  mentioned  in  the  faid  deeds  of  feitlement. 

The  refpondent's  claim  is    not  only  founded  upon  the  exprefs  ^ 

^ordsof  the  deed,  but  lipon  the  prefumed  will  of  the  donor,  who 
baving  acquired  a  confiderable  edate,  did  mutually  entail  the 
cilates  that  he  granted  to  his  elded  and  fecond  funs,  expre^^ly 
tying  them  both  up  from  doing  any  thing  in  prejudice  thereof 
deGgning  (as  he  exprefles  it  in  the  recital  of  thofe  deeds)  the  con  ^ 
tkuation  of  his  memory  arid  family  :  and  were  there  any  doubt,  as 
thtre  is  not,  the  prefumed  will  of  the  donor  is  of  great  weighty 
^d  the  rule  in  fuch  cafes. 

The  appellant  objefted  that  the  irritant  claufes,  &c.  were  not 
^xprcHed,  but  only  referred  to  in  the  entail  of  Rutherford,  and 
fo  not  binding,  but  this  is  contrary  to  all  the  known  rules  and 
principles  of  the  law  of  Scotland,  by  which  fettlements  are  very 
often  made  to  have  relation  not  only  to  deeds  already  executed, 
but  to  fuch  as  may  be  executed  •,  and  in  this  cafe.  Sir  Alexander 
tlic  grandfather  having  mide  that  f^ttlement  of  the  lands  of  New- 
ton, and  a  very  few  months  ;ifuHr  this  of  Rutherford,  he  could 
not li:ivc  better  exprerfT^d  his  intention,  that  the  fcveral  heirs  of 
entail  fliould  be  tied  up  from  alienating  the  eflate,  than  by  making 
Uaader  all  the  conditions,  limitati:>ns  and  rcflriflions,  mentioned 

in 
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in  the  firft  deed,  which  bad  been  duly  publifiied  and  iuferted  in  tK 

publick  records  of  the  kingdom. 
Jodfment*         After  bearings  counfel,  the  queftion   was  put  **  whether  thefai 
'4 July*         '*  interlocutory  fentences^  or  decrees  Jball  be  reverfed^*  it  was  rejolvt 
*^'**  iii  the  mgative  ••  [a) 

Ordered  and  adjudged  that  the  petition  and  appeal  he  difmijfed^  andtha 

the  interlocutory fentences  or  decrees^  therein  complained  off  be  affirmed* 

{aS  NothwichftandiDf  the  form  of  this  judgment,  it  is  not  therefrom  to  be  underftoo 
(•t  I  believe,)  that  the  judgment  had  been  op(K>fe4:  this  i«  the  common  form  ^f  puttini 
the  fuefiioa  on  every  judgment  oo  appeaU 


Cafe  22.  George  Lockhart  Efq;  ...        Appellant  \ 

John  Cheifly  of  Kcrfewell,  Writer  in  Edin- 
burgh, Margaret  Pow,  WiUiam  Mont- 
gomery, Walter  Cheifly,  and  William 
Bertram,        -        -        •        -        -         Refpondents 

7tb  May   1714. 

Tf^an-enfry.'-mA.  Suprrlor  having  obtained  a  general  declarator  of  non-eotry^tt 
agent  in  a  fubfequent  ranking  reftri  As  the  fuperior*t  intereft  fo  as  to  be  nohe 
poilericr  to  annual  tenters.  On  a  redudion  by  the  fuperior  on  thehciAli 
lefton  and  a^  being  abfent  reipubiica  cfiufof  the  ranking  i'  fuftajned. 

Hanking  and  Sit/i.-^U  is  not  relevant  to  reduce  a  decnet  of  ranking,  that  pofte 
rior  to  tbe  date  of  the  decreet  the  intereOs  of  certain  creditors  were  ptodoccd 
and  ranked,  and  yet  no  new  decreet  put  up  in  the  minute-buok. 

JOHN  CHEISLY  dcccafed,  late  hufband  of  the  rcfpondcni 
Mrs.  Pow,  wasvaflal  in  the  lands  of  Kcrfewell,  of  which  th< 
appellant  was  fuperior;  and  he  was  alfo  indebted  to  the  appellant 

Thefe  lands  being  much  incumbered,  Mr.  Cheifly's  Jbn  anc 
heir,  tbe  refpondent  John,  did  not  enter  as  heir  to  him  and  then 
being  fcveral  creditors  upon  the  faid  eftate  who  claimed  by  diSei* 
cnt  titles,  an  aftion  of  ranking  and  fale  for  determining  the  pre* 
ferences  of  the  creditors,  and  for  felling  the  lands  for  their  fatis* 
faction,  was  brought  before  the  Court  of  Seflion. 

Pending  this  a£tion,  the  appellant  brought  a  declarator  of  non- 
entry  again  ft  the  refpondent,  the  heir,  before  the  Court  of  Seffion, 
but  he  did  not  call  the  creditors  as  parties.  The  court  in  thai 
a£lion  pronounced  an  interlocutor  declaring  that  the  faid  lands  had 
been  in  non-entry,  and  in  the  hands  of  the  appellant  fince  the  death 
of  the  lad  poflkflbr,  at)d  were  to  continue  in  the  appellant's  hand.i 
till  the  entry  of  the  heir,  arid  that  thereby  the  rents,  duties,  and 
profits  of  the  faid  tftate,  from  the  i8ch  of  January  1702*3,  did  be« 
long  to  the  appellant.  But  afterwards  the  appellant,  having  fun- 
dry  fums  due  to  him  and  thofe  under  whom  he  claimed,  by  ad- 
judication upon  the  friid  eftate,  agreed  and  coqfented  in  his  aflion 
of  declarator  to  rcftrt6l  his  claim  fo  far  as  only  to  remain  i 
fccurity  for  payment  of  the  fcveral  fums  due  to  him,  he  being 
firft  pAdi  and  alter  making  this  rtftri^ion  the  Couxt  gave  judg« 
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mnt  accordingly  on  (he  id  of  January  1709,  and  in  thefe  terms 
ieciiR  was  eitraAed. 

AfcrvardSi  however,  in  the  proccfs  of  rankinpf  and  file,  Mn 
Mootgomery,  fince  deccaffd,  then  the  fecond  hufband  of  the  re- 
fpondcnt  Margaret  Pow,  who  was  entrufled  with  the  ordinary 
■ana^emcnt  of  the  ^ppeilant's  affairs,  as  his  agent,  and  held  his 
Wterf,  confentcd  and  agreed  on  behalf  of  the  appellant,  when 
the  preferences  came  to  be  a-'jalted,  that  ciiC  ir.pcllant's  claims  as 
acrditorby  adjudic^tiors  ihould  be  preferred  to  the  adjudications 
of  all  perfon-^l  creditors,  but  poflponed  to  the  claims  of  the  cre- 
ditors annual^renten^  or  creditors  by  voluntary  real  fecurity.  And 
accordinjjly  the  d-crce  of  ranking  was  pronounced  on  the  7th  of 
February  1710-1 1,  whereby  the  rcfpondenis,  Pow,  Montgomery, 
Walter  Cheifly,  and  Bertram,  amungfl  others  as  annual-renters,  ^ 
vere  preferred  in  payment  to  the  appellant :  This  decree  alfo  was 
extraftcd. 

The  refpondent  Pow*s  title  was  by  her  marriage  fejtlement, 
whereby  (he  had  50/.  per  annum  fecured  to  her  by  her  faid  former 
huibaod,  John  Cheifljr,  deceafed,  payable  out  of  the  faid  lands  of 
l^fevell.  The  refpondent  Montgomery's  claim  out  of  the  faid 
cltate  was  for  arrears  of  the  faid  refpondent  Pow's  jointure,  ac- 
cruing in  the  lifetime  of  her  lafl  hufband  Mr.  Montgomery, 
vhofereprefcntative  the  refpondent  Montgomery  was. 

The  daims  of  the  other  refpondents,  Walter  Cheifly  and  Ber- 
tram, were  likewife  as  annual* renters  or  creditors  by  real  fecurity 
00  the  faid  eftate. 

The  appellant  afterwards  brought  an  a£lion  of  redufiion  before 
the  Court  of  Seflion,  of  the  faid  decreet  of  ranking,  as  being 
proQonoced  while  he  was  ahfens  reipublica  caufa^  and  when  htf 
ought  to  have  been  decreed  the  firlt  creditor  as  being  entitled 
thereto,  by  bis  decree  in  the  declarator  of  non-entry  ;  and  that 
thoQgh  the  perfon  who  appeared  for  him  in  the  ranking  did  not 
claim  the  preference  due  to  him,  yet  he  had  no  fpecial  mandate 
for  fo  doing,  efpecially  fince  that  perfon  had  particular  advantage 
hj  fttch  neglecl ;  and  alfo  that  the  faid  decree  ought  to  be  reverfed 
becaufe  though  it  bears  date  the  7  th  of  February  1710-11,  yet 
feveral  creditors  had  their  titles  determined,  though  not  produced 
till  after  the  7th  of  February. 

On  hearing  thefe  reafons  of  redu£lion  the  Court  on  the  21ft  of 
January  1714  "repelled  the  reafons  of  redudlion  that  pofterior 
"  to  the  decire  of  ranking,  the  interefts  of  Muir,  and  the  Box- 
*'  fflafter  of  Leith  were  taken  in  and  ranked,  and  yet  no  new 
**  decreet  was  put  up  in  the  minute  book,  in  refpe£t  that 
''  by  the  taking  in  and  ranking  of  the  faid  interefts  there  was 
''  nonewfcheme  or  clafs  made  in  the  fiid  ranking,  but  the  faid 
"  interefts  were  only  joined  unto  the  clafles  of  the  creditors  that 
•*  were  formerly  ranked  poftcrior  to  the  appellant ;  as  alfo  fuf- 
"  tained  the  defence  of  res  judicata  againft  the  appellant,  in  re- 
''  fped  if  was  not  now  competent  for  the  appellant  upon  the 
'*  bid  produAion  made  for  him  in  the  decreet  of  ranking  to 
*  cratt  of  new  a  perference  to  the  faid  creditors  that  were  pre* 
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^<  ferred  to  the  appellant  in  the  btd  decreet  of  ranldog/'    Tb 

appellant  reclaimed,  but  the  Court  on  the  27thof  Februarj  there 

after,  adhered  to  their  former  interlocutor. 
Entered  "^^^^  appeal  was  brought  from  ^*  an  interlocutor,  of  the  Lord 

5  M^fch,       "  of  Council  and  Seflion  of  the  aift  of  January  1714,  and  th 
»7'3-'4-       «<  aflirmance   thereof,**  and  from  **  feveral  orders  whereby  th 

«<  appellant  is  excluded  from  a  preference  to  receive  his  Jul 

«  debt.'* 

Htfids  of  the  Appellant*!  Argument* 

By  the  decree  of  declarator  of  non-entry  the  appellant  had  a 
undoubted  title,  to  all  the  rents  and  profits  of  the  lands  during  th 
non-entry  of  the  heir  preferable  to  all  other  creditoiS,  whic! 
would  h;ive  amounted  (o  much  more  than  what  he  claimedy  a 
due  to  him  by  adjudication ;  but  the  appellant  reftrided  U 
Urge  claim  and  ufed  it  only  as  a  fecurity  to  prefer  him  for  hi 
jull  debts.  And  though  this  decree  had  been  extra£ied,  yet  t 
the  aclion  of  iMnking  and  fale,  while  the  appellant  was  in  Londoi 
attending  the  fervice  of  the  Houfe  of  Commonsi  and  comniiffio 
of  accounts,  and  though  he  had  not  waved  his  privilege  they  pn 
ceeded  in  the  faid  matter,  and  thp  decree  of  ranking  was  extii£ 
ed  before  the  appellant  was  in  the  leaft  made  privy  to  it.  Th 
appellant,  then,  being  very  much  prejudiced  by  the  decree  is  di 
ranking,  and  it  being  during  his  abfence,  the  fame  ought  to  I 
reduceH,  and  the  appellant  found  to  be  entitled  to  the  prefcicw 
due  to  him  by  the  decree  of  declarator. 

Though  the  perfon  encruded  with  the  ordinary  manageinei 
of  the  appellant's  affairs,  did  neglefb  or  rather  wilfully  omit ; 
claim  the  juft  preference  for  the  appellant  which  he  had  right  ^ 
yet  that  fault  of  his  ought  not  to  prejudice  the  appellant^  fincel 
had  no  fpecial  mandate  from  the  appellant  fo  to  do. 

It  is  plain,  too,  that  the  agent  had  his  own  private  intereft  i 
view  by  thus  negle£king  the  interefl  of  the  appellant.  For  he  hin 
felf  being  a  creditor  upon  the  eftate  by  an  heritable  rights  and  h 
wife  having  a  jointure  of  ^oL  per  annum  out  of  the  eftate,  ha 
he  claimed  the  jud  preference  for  the  appellant,  he  would  ei 
tireiy  have  funk  his  own  demand  and  endangered  his  wife's  join 
ture.  To  fave  this,  he  gave  a  preference  to  all  the  creditors  wh 
ci'iimed  by  a  iike  title  with  his  own  to  the  appellant. 

The  decree  under  redu£lion  cannot  be  looked  upon  as  resjuii 
cata^  becaufe  though  it  bears  date  the  7th  of  February  1710  11 
yet  three  or  four  creditors  are  preferred  in  that  detree,  who  d 
not  fo  much  as  compear  and  produce  their  rights  till  fome  tim 
after  the  date  thereof ;  but  it  is  impofTibie  that  creditors  can  hav 
preference  by  a  decree  bearing  date  before  their  compearance  0 
production  of  their  rights. 

Heads  of  the  Rejp:indents*  Argument, 

Ruppofing  the   declarator  of  non-entry  io  well  fixed,   that  th 

fame  were  unexceptionable,  yet  the  refpondcnt  Pow,  will  be  pre 

fer  blc  to  the  fupcrior  on  account  of  her  jointure;  for  it  is  tri\ 

juris  that  the  terce  excludes  non  entry,  as  well  as  the.  couvtcf 
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of  tbe  bufband,  thefe  being  ufufruBus  conftitutcd  by  law,  which 

doDotrequire  for  their  cftablifhment  the  confent  or  deed  of  the 

fdperior,  quia  ex  jure  publico  defcendunt.     The  privilege  of  wives 

tocerce  remains  withr-thcm,  as  to  their  conventional  provifions,  at 

fcaft  in  fo  fiir  as  the  faid  provifions  do  not  exceed  the  terce.    Ther«3 

if  no  law  for  depriving  wivej  of  the  lejjal  fecurlty  for  their  con - 

rational  provifions,  being  within  the  limits  of  their  terce  as  it  is 

id  the  prefent  inftance. 

But  the  appellant  never  proceeded  further  than  a  general  de- 
clarator of  non  entry,  which  is  not  fufficient  to  found  a  preference 
of  debt ;  and  that  general  declarator  was  In  this  cafe  obtained  by  collu^ 
Jm  between  thefuperlor  and  the  heir  of  the  deceafed  vaJfaL  To  that 
foit  the  refpondents  were  neither  fummoned  nor  did  they  appear 
Aereioi  and  therefore  the  fame  cannot  operate  a^aind  them,  nor 
create  or  found  a  preference  to  the  appellant  in  their  prejudice 
without  the  allowance  of  the  refpondents  the  creditors.  For, 
bd  thefe  refpondents  known  of  this  fuit  it  would  have  been  very 
eifyfor  them  to  have  rendered  the  fame  tne(it:£lual,  by  tendering 
to  the  appellant  the  arrears  of  the  rents  and  fervices  due  to  him  as 
bperior.  And  in  June  17 13,  he  got  payment  of,  and  gave  a  full 
lod ample  difcharge,  and  acquittance  for  all  the  rents  and  fervices 
tliat  were  due  to  him  as  fuperior  of  the  faid  lands,  which  was  a 
{bio  paffing  from  that  decree. 

The  appellant  in  fa£i  was  not  abfens  relpubllca  caufa^  when  the 
foit  firft  began,  which  continued  for  fome  years*  And  he  was  in 
Scodand  feverat  times  during  the  continuance  of  that  fuit,  and 
vben  the  decree  was  extracted :  but  though  he  had  been  abfent, 
yet  that  can  be  no  objedion,  becaufe  he  appeared  by  his  agents 
iathe  faid  fuit,  and  was  party  to  it  throughout.  His  ordinary 
lawyers  were  employed  in  that  affair,  and  infilled  in  Court  upon 
Itis  tides,  which  by  the  law  of  Scotland  implies  a  letter  of  attor- 
ney or  mandate,  and  is  equal  to  aperfonal  appearance.  And  Mr. 
MoQtgomery  had  alfo  a  letter  of  attorney  from  the  appellant,  to 
id  in  all  his  affairs  as  if  perfonally  prefent. 

The  tntereft  of  Mf.  Montgomery  his  agent  to  the  refpondcnt 
Mn,  Tow's  jointure  was  only  a  temporary  concern,  determinable 
» to  him,  either  by  his  or  her  death,  and  it  is  her  this  decree 
of  ranking  principally  concerns,  and  (lie  has  only  got  the  pre- 
ference to  which  (he  was  legally  iiititled:  for  (he  was  not  only 
preferable  as  life-rentrix,  upon  her  prior  infeftment  but  upon 
this  feparate  ground,  that  her  jointure  did  not  exceed  her  terce, 
which  would  have  fuftained  her  infeftment  againft  the  declarator 
of  non-entry. 
Theobjedion  to  the  decree,  that  feveral  creditors  thereby  have  their 

fights  and  titles  determined,  though  not  produced  till  after  the  date 
thereof,  \%jus  tertli  to  the  appellant.  The  decree  was  obtained  at  his 
fuit,  and  the  error  in  date,  if  any  was,  is  but  an  error  arifmg  from  the  ^ 

extrad  or  copy,  taken  from  the  record  at  his  own  charges,  and  upon 
hit  application.  Upon  a  review  and  examination  of  the  charges 
expended  by  Mr.  Montgomery,  in  obtaining  this  decree,  the  appel- 
lant in  Montgomery's  book  of  accounts,gave  him  a  full  and  ample 
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icquktance  thereof.  And  he  has  ever  fi nee  grounded  his  title  ' 
feveral  fuits  upon  chat  decree,  according  to  his  preference  thefei 
and  has  alfo  received  fev'eral  funis  of  money  thereupon  ;  and  no 
becaufc  in  the  event  he  gets  not  full  payment,  it  is  hard  he  (hoa 
n  quire  the  fame  to  be  reverfcd,  which  would  occafion  a  new  fu 
among  the  creditors,  after  it  has  been  folong  acquiefced  in»  ikor 
there  any  error  in  the  date;  forthoujih  thefe  titles  were  produce 
^fier  the  7tli  of  February,  and  determined  accordingly,  yet  th: 
could  b«:  no  ground  to  revcrfe  the  decree,  becaufe  there  was  therek 
no  alteration  made  therein,  and  they  are  only  thereby  ordered  I 
be  a<iv!:rd  to  the  other  creditors  who  had  right  by  adjudicatioD 
anH  all  pofleri  )r  to  the  appellant^'  and  they  were  included  in  tt 
decree  of  ranking  before  the  Court  allowed  the  appellant  to  ej 
tr.i£t  the  fime.  Thus,  none  of  the  creditors  were  thereby  an 
ways  prejudiced,  and  the  dace  is  regulated  by  an  exprcfs  orders 
the  Court. 
Judgment,  After  hearing  counfel,  If  is  ordered  and  adjudged^  that  the  petitk 

l.^*^  and  iippt'i  I  be  dtfmtffedy  and  that  thi  interlocutor^  and  orders^  tiifii 

ccNipluined  oj  be  rjfirtned. 

For  Apptll  tnt,     Rcb,  Raymond.     Thos.  Lutwyche, 
For  Refpondent,  P.  King.     John  Pratt. 

John  Cheifly  the  heir  put  in  no  anfwer  to  the  appeal. 


Cafe  23.    Michael  Ruffell  of  London,  Merchant,        -     Jppellanf ; 
John  Cochran  of  Water  fide  Efq  ;         -       -      Refpondent 

I2(h  May  I7T4- 

prefvniptton. — A  bond  is  granted  for  a  partnerlbrp  dekt  to  an  mdividaal  cre^ 
b>  one  (artr  cr  ;  the  f4Uie  partner  afterwards  executes  an  ailignmenc  of  tl 
pir;rei(hip  tuods  10  X^t  cieditors  in  general,  bearing  to  be  in  full  paj^OM 
»nd  fatis'a£)i.in  of  the  pjrinrrHiip  dfbts  {  this  was  recited  in  a  power  < 
attorney  gratited  by  the  creditor* ;  though  the  afligniztent  was  not  ejcecoli 
by  the  other  partner,  i:  extin^tuilhed  the  bond  to  the  individual  creditor. 

THE  rtfpondent,  and  Jimes  Home,  Merchant  in  I<ondon 
deceafcd,  being  co  pairnets  in  trade,  bought  and  purchafe 
f^veral  quantities  of  goods  from  Michael  RufTtll  the  appellant* 
father  deceafed  \  and  became  debtors  to  him  in  feveral  fums  o 
money. 

After  the  dilTi^lution  of  the  faid  co-partnerfliip,  the  rcfponden 
on  the  21ft  of  D'  cembt:r  1689,  executed  a  bond  to  the  appellant' 
father,  reciting  that  there  was  due  to  him  by  the  refpondent  ani 
the  f^id  James  Honie  a  futn  of  69 vj/.  13/.  jj.  fterling,  anrf  i 
bring  moll  reafonablc  that  tlie  appellant's  fatlter  (hould  be  full' 
sind  completely  pnid,  without  being  put  to  any  charge  in  profecu 
ixii^  for  the  fame,  nr  any  further  trouble  than  to  ler.d  his  nam 
for  recovering  the  fame  out  of  the  partncrfliip  tftate,  thcrefcri 
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it  refpondent  ohHgrd  himftlf  to  procure  payment  to  the  Aii4 
Uicbacl  RuHcl),  his  heitv,  or  aOi^ns,  (they  ;iJways  lentHni;  their 
flameas  above,)  of  the  faid  fuin  of  695/.  13/.  5  J.  out  of  the  part- 
oerihip  eft<)te,  or  in  default  thereof,  to  pay  the  fame  out  of  the 
K^ndeni'a  own  proper  edate  before  the  Hth  of  the  faid  month. 

The  b'.'od  w  t8  not  paid  uhen  it  fell  due;  hut  Home  being 
thrown  into  prifon,  various, letters  were  written  by  the  appellant*8 
f'lthcr  to  the  refpondent  on  the  fubje^t  of  a  propofal  which  Home 
bad  Qiade  to  the  partnerlhip  cretlitors  of  adigning  t!ie  who'e 
partn^rlhip  funds  to  them,  in  fatisfaflion  of  their  debts.  The 
parties  in  the  prefcnt  appeal  are  not  agreed  upon  the  precife  import 
of  thefe  Ictttrs ;  but  the  fcope  of  them  was  to  perfuadc  the  re- 
fpondent to  join  in  executing  fuch  aflfignmenc  :  and  Home  having 
iedined  to  tyrant  fuwh  aflignment  firft,  the  appellant's  lather 
vrotf  the  refpondent,  that  he  might  execute  it. 

The  refpondent  accordingly  executed  a  deed,  dated  the2<;th 
of  January  1692-3,  whereby,  after  reciting  the  feveral  d^bts  due 
totlte  appeUant's  fatherland  the  fiid  other  creditors,  the  refpondent 
did  aiE)!n  to  him  and  thrm  in  full  payment  and  fatlsfadlion  of 
thdrfaid  refpe£live  debts,  all  the  debts,  money,  goods  and  effects, 
beloQ}{ing  to  the  co-partner(}iip.  This  aflignment  was  tranfmit- 
t£dby  th/s  refpondent  to  one  Ellis,  a  Merchant,  in  London,  who 
ftewed  the  fame  to  the  creditorj.     The  appellant's  father  after- 

Wtfds wrote  to  the  refpondent,  that  he  had  feen  the  ^^dignment, 

uiddcdred  the  refpondent  to  fend  an  account  of  the  co-partner* 
Aipcflate,  where  it  was,  and  how  to  be  recovered. 

The  appellant's  father,  and  the  otlier  creditors  on  the  2Qth  of 
Fcbniary  1693-4,  executed  a  factory  or  letter  of  afitorney,  wliich 
tedted  the  faid  alignment  made  by  the  refpondent,  and  did  for 
the  more  efftClual  recovery  of  the  debts  and  eiTctls  thereby 
sffigned,  conditute  one  George  Watfon,  Merchant,  in  Edin- 
burgh, their  attorney,  or  facior,  with  full  power  to  receive,  fue, 
and  give  difchar^cs  for  the  fame.  An  adlion  was  accordingly 
brought  by  Waifon  befofe  the  Court  of  Selfi  )n  to  recover  the 
pmncrfhip  effe£is  and  fundry  itcps  taken  th'Fcin.  Home,  the 
fcfpondents'  partner,  di«:d  without  executing  the  f^id  afTignment. 

Ale  appellant's  father  lived  near  twenty  ye.irs  aficr  thcfe  trrinf- 
adions,  but  tool^  no  flep  againil  the  refpondent  upon  tlie  faid 
bond.  After  his  death  the  appellant  brought  an  ;)clion,  as  his 
adminidrator  againft  the  refpondent  before  the  Comt  of  St  fTion 
upon  the  faid  bond  for  payment  of  the  faid  fum  of  ^^95/.  13/.  5^. 
with  inlercft.  The  refpondent  pleaded  for  defence,  that  the  faid. 
tiifpofirionor  afli^rmient  executed  by  him  to  the  creditors,  bearing 
tobein  full  fatisfadlion  of  their  reipective  debts,  and  which  wa.s 
accepted  of  by  the  appellant's  fiitlKr,  was  an  innovation  of  the 
kmrl  and  equivalent  to  a  difchargf'' there  of. 

TheCouit  oil  the  241!^  of  July  1712,  "found  that  the  dlf- 
''  poiition  granted  by  the  refpondent  co  the  appellant's  faid 
*'  father  and  others,  dated  the  2  il  ot  January  1692-  ^  pofteriur 
*'  to  the  bond  granted  by  the  refpondent  to  the  app::llant's  faid 
^  father  tbf  21ft  of  December  1689,  bearing  e3(pf;:fsly  to  be  in 
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«  full  fatisfaflion  to  them,  and  each  of  them,  of  their  refpcflifC 
«*  debts  contraftcd  by  James  Home,  each  of  them  for  their  te- 
«<  fpediive  parts,  the  faid  difpofition  extinguiflicd  the  faid  fao&dj 
««  granted  by  the  refpondent  to-the  appeUaut's  faid  father.*' 

The  appellant  reclaimed,  and  after  anfwers  for  the  rcfpondenCj 

the  Court  on  the  24th  of  June  1713,  **  adhered  to  their  formei 

«  interlocutor  and  further  found  it  itiftru£ted,  that  the  difpofition 

*'  was  accepted  of  by  the  appellant's  faid  father." 

entered.  The  appeal  was  brought  from  <<  an  interlocutory  fenteoce,  01 

19  Miich      u  decree  of  the  Lords  of  Council  and  Seflion  of  the  24th  of  Jol| 

»7«3-'4-       cc  1712,  and  the  affirmance  thereof,  the  24th  June  17I3*" 

Heads  of  the  Appellants  Argument. 

The  bond  having  been  duly  executed,  cannot  be  voided  by  pre* 
fumptions;  and  nothing  but  prcfumptions  can  be  pretended  i* 
this  cafe,  for  the  aflignment  does  not  bear  to  be  in  fatisfafliop  ^ 
the  bond  ;  and  had  it  been  fo  intended,  no  doubt  the  bond  wool 
have  been  mentioned  in  the  alTignaient,  and  the  lame  delivered  n 
and  difcharged.  An  aflignment  by  the  refpondent  alone,  withoi 
the  other  co- partner,  carried  no  right  to  the  creditors,  anff  tb 
was  all  they  got,  for  Home  never  figned  it.  On  the  contrary,  I 
made  an  affignment  of  all  the  funds  and  efFedti  to  one  Thorn: 
Man  without  mentioning^  the  other  creditors,  and  attachmen 
were  laid  upon  the  co-partnerihip  effeAs,  by  Home  and  h 
creditors,  fo  that  nothing  could  be  recovered  upon  that  afligumcii 

Suppofing  this  deed  had  been  in  fatisfaftioti  of  the  boiK 
(which  is  ftiil  denied)  yec  the  fame  never  having  been  d< 
livertd  to  the  creditors  can  never  militate  againd  them.  Ti 
aflignment  was  fent  up  by  the  refpondent  to  Patrick  Elli 
this  is  acknowledged  both  by  the  refpondent  and  £His  upo 
oath,  but  there  is  no  proof  of  its  being  delivered;  Ellis  fwears  1 
believes  it  was,  but  cannot  be  pofitive,  on  the  contrary  there 
this  (Irong  prefumption  that  it  was  not  delivered,  that  when  xl 
appellant  commenced  his  a£lion,  the  refpondent  having  pleadc 
this  aflignment  \n  bar  to  it,  he  procured  the  faid  afllignment  to  I1 
delivered  up  by  Ellis,  fo  chat  it  mud  have  continued  in  Ellis 
hands.  Nor  is  it  of  moment,  that  the  creditors  granted  a  fador 
in  purfuance  of  that  aflignment,  fince  that  was  done  only  to  affil 
the  refpondent  in  recovering  the  co- partner  (hip  efleds,  in  oppoli 
tion  to  the  aflignment  granted  by  the  other  co-partner.  Thi 
was  done  at  the  refpondent's  defire,  when  the  aflTignment  wa 
not  in  their  hands  and  they  knew  not  the  nature  of  it.  An 
whatever  argument  this  might  be  againft  the  other  creditors^ 
can  never  militate  againft  the  appellant's  father,  who  only  Ici 
his  name  to  this  fuit|  as  he  was  c^tprefsly  obliged  by  the  boqd* 

Heads  of  the  Refpondenft  Argument. 

Befides  the  recital  of  the  aflignment,  and  the  faflory  the^ 

^pbn  granted  to  Watfon,  the   refpondent  fct  out  certain  lettt 

written  in  1692,  by  the  appellant's  father  to  him,  to  obtain  frc 

.  fum  die  al&gnmf Qt  in  queltion ;  in  thefe  be  mentioned  that  th 

h: 
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y  told  HomCi  the  other  partner)  that  the  rcfpondent  was  will- 

iog  to  aflign  to  the  faid  creditors  what  (hare  of  the  CM  cScAs 

tasinhis  hands,  and  perfitided  the  refpondent  to  a  compliance 

with  what  had  been  propofed  in  order  to  a  ft4li  end,  which  would 

ktcceptaUe  both  to  Home  and  the  creditors;  and  telling  the 

refpondent,  that  he  (the  appellant's  father)  was  a  friend  to  peace 

imgh  to  his  kfs^  and  that  though  the  creditors  (hould  not  be 

thtrebj  paid  their  full  debts^  yet  there  would  be  an   amicable  endf 

which  would  bring  eefi  to  his  mindy  though  it  might  be  lofs  of  money 

Uhim*     And  Home  having  refufed  to  make  fuch  aflfignment  firft,  %  December 

the  appellant's  father  did,  by  letter,  defire  the  refpondent  (o  com-  '*9*» 

plf  alfo  ta  afligning  firfti  and  to  fend  up  fuch  afllgnment  on  his 

part,  quickly  to  put  an  end  to  that  concern. 

The  refpondent  accordingly  executed  the  aflignment,  and  by 
order  of  the  creditors  fent  it  to  Mr.  Ellis ;  by  Ellis  it  was  given  to 
the  creditors  who  read  and  approved  the  fame,  and  delivered  it 
bid[tobtmto  keep  for  their  ufe,  as  appeared  by  a  letter  written  9  Februiry 
hf  the  appellant's  father  to  the  refpondent,  and  by  Ellis's  evidence  1691-}. 
inthe  caufe.     After  the  affi^nment  had  been  fent  to  Ellis  in 
I^on«  the  appellant's  father  alfo  wrote  to  the  refpondent,  y^r 
ffffiSing  the  bufmefs^  to  fend  up  to  Mr.  Ellis  an  account  of  what 
miey  the  refpondent  had  received  and  paid  with  feveral  obliga* 
teior  conditional  difcharges  which  the  refpondent  had  taken  of 
Aher  creditors  for  the  money  which  he  had  paid  them,  faying' 
tbthe(the  appellant's  father)  and  the  other  creditors  wouKi  then 
fneditcharges  to  both  the  refpondent  and  Home.     And  this  ac«> 
com  and  conditional  difcharges  were  fo  accordingly  fent  up. 

Nor  did  the  appellant's  father,  during  his  life,  or  any  of  the 
faid  other  creditors,  (who  all  of  them  well  knew  their  agreement 
3fld  intention,  that  the  refpondent  (hould  be  difcharged  on  his 
graoting  the  faid  affignment)  ever  demand  any  thing  of  the  refpon- 
dent od  account  of  the  faid  bond,  or  the  faid  other  debts.  The 
^ppellantf  neverthelefs  after  his  father's  death,  finding  the  faid 
boad  among  his  wafte  papers,  brought  an  adlion  thereupon  againQ: 
the  refpondent,  when  by  the  deaths  of  the  faid  Home,  and  the 
appellant's  father  and  others,  and  the  great  length  of  time  (ince 
the  faid  matters  had  been  tranfadled,  the  refpondcnt's  defence  was 
t^dered  more  difficult.  The  appellant  firlt  denied,  that  there 
M  been  any  fuch  aifighment  made  to  or  accepted  by  his  faid 
ratheri  and  upon  his  requiring  it,  the  refpondent  produced  upoii 
oath,  all  the  letters  which  he  had  received  from  the  appellant's 
ftihcr  relative  to  the  fame.  And  Mr.  Ellis  produced  the  a  dig n- 
R^*nt  itfclf  to  the  Court  of  SefTion,  and  deponed  that  it  came  to 
i^im  under  the  refpondent's  cover,  and  that  it  h:id  been  by  him 
dtlivered  to  the  faid  creditors,  and  was  by  them  left  in  his  hands 
for  their  ufe. 

After  hearing  counfcl,  //  //  ordeie.'d  and  adjudged  t/^tt  the  peti*  Jadgmenri 
t^n  and  appeal  be  difmijfed^  t^nd  that  the  interlocutory  fentence  or  decreo  **  *^*f 
^tin  compliunfd  of  be  affirmed^  *'*** 

For  Appeiianty        Rob*  Raymond •    P.  King* 
For  Relpondent,      Tho.  Lutwyche*    Sam.  Mtad^ 

G4 
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Cafe  24.  Robert  Lord  Blaatyre^  and  George  Scaton  of 

Barnes  Efq-,  ...         -         Appellants; 

Mr.  John  Currie,  Miniftcr  of  Haddington,     •   RefpofidenL 

ift  June  1 7 14. 

^nni  Courts  Mimjiir^t  StipenJ..^A  PariA  being  disjoined  the  (Vipcfid  former]] 
modified  upoo  the  whole,  •  lUocared  iipnn  the  original  remaining  parifb^  r.eC* 
withftaodio^  ihe  ufe  of  payment  had  remained  for  50  }eani  and  the  fame  afui 
the  disjundion  as  be/ore. 

It  was  not  oeceflary  to  call  the  heritors  of  the  rew  pariHi,  as  parties. 

]t  wii  no  fnfiicient  defence,  that  the  (lipetid  ftill  remaining  vras  ahovt  tbf 
sninimum  fettled  by  a£l  of  parliament. 

A  i^ipcnd  is  objeAed  to  as  above  the  majumum  of  16331  c*  19.  hot  thk 
ftipend  is  allocated  and  decreed  to  be  paid. 


M 


R.  Robert  Kcr,  Miniftcr  of  Haddington,  the  rcfpondcnt*a 
prtrdeceffor,  in  February  1650,  obtained  a  decree  of  the 
then  Lords  Commiflioners  for  plantation  of  Churches  and  valua- 
tion of  TeindSi  ivhereby  a  ftipend  of  three  chaldfrs  of  wheatj 
and  three  cbalders  of  barley  Linlithgow  meafure,  400/.  Scotti,  in 
moneyi  and  loo/.  Scots  for  communion  elements,  was  modified 
and  fettled  on  Mr.  Kcr,  and  his  fuccciTors,  miniftcrs  of  the  faid 
parifl).  nhis  ftipend  was  not  by  any  fubfequent  decree  allocated 
or  apportioned  on  the  feveral  heritorii  or  pofTeflbrs  of  Teindl 
within  the  parifli,  but  they  by  fome  voluntary  allotment  and 
proportions  made  and  ;tgre<fd  to  among  themfclve$|  paid  the  fame 
to  Mr.  Ker  and  his  fucceflors  for  feveral  years. 

A  confiderable  part  of  the  parifh  of  Haddington  was  afterwardS| 
in  1692,  by  decree  of  the  then  Lords  Commiflioners  for  plantation 
of  Churches  and  Valuation  of  Teinds  taken  away,  and  made  a 
new  parifli,  by  the  name  of  the  parifh  of  Gladfmuir.  The  ftipend 
of  the  minifter  of  Haddington,  being  thereby  diminift^ed  about 
so/,  fterling,  this  laft  mentioned  decree  appointed  the  fame  to  be 
made  up  out  of  the  free  Teinds  of  the  parifli  of  Haddington, 
which  were  more  than  fufficient  for  that  purpofe.  But  the  then 
incumbent  of  the  parifh  of  Haddington,  duriog  his  life,  never 
demanded  or  received  from  the  heritors  more  than  the  proportions 
of  the  ftipend  which  had  been  in  ufe  to^  be  paid  before  the  dis- 
junAion  of  the  new  parifti ;  and  the  proportions  of  the  ftipend 
paid  formerly  to  the  minifter  of  Haddington,  out  of  the  lands 
difmembered  from  the  faid  parifli  were  paid  to  the  minifter  of  th^ 
new  p.'Tjftj  of  Gladfmuir. 

The  relponilcnr,  was  admitted  minifter  of  the  parifli  of  Had* 
dington  in  1704  ;  and  in  1707  he  brought  an  adiion  before  the 
Lords  of  Scflion,  as  Commiflioners  for  plantation  of  Churches 
and  valuation  ot  Teinds,  againft  all  the  heritors  and  proprietors 
of  lands  and  Teinds  within  the  parifli,  for  allocating  and  propor- 
tioning the  ftipend  which  had  been  modified  in  1650.  The  heri- 
tors and  proprietors  havinfj  made  appearance,  infifted,  tijat  the 
£arl  of  Winton  and  othersj  within  the  new  parifti  of  Gladfmuir^ 

who 
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who  w^re  defenders  in  the  former  a£tion  of  modification,  ought  to 
hfcbscn  maiic  parties.  Th::  rcfpoudenl  made  anfwcrs,  and  the 
IcrJiioFSefrion,  on  the  1 6th  of  July  17071  *'  repelled  the  defence 
"  and  foiitid  that  the  whule  ht^ntors  of  the  prefcnt  parilh  being 
« called  was  fufiicient/* 

It  was  afterwards  contended}  that  no  a£lion  ou^ht  to  have 
been  brought  for  augmenting  a  (lipend,  which  the  heritors  for 
abore  50  years  had  heen  accudomed  to  pay.  After  anfwers 
for  the  refpondent,  the  Lords  of  SeQion^  '*  found  that  the  No4«b 
"  ufe  of  payment  by  private  paction,  could  not  preclude  a 
"  locdity." 

Icwas  further  contendr*d,  that  there  dill  remained  a  very  com- 
petcnt  (lipend,  far  exceeding  the  minimum  fettled  by  z£t  of  par^ 
Eament,  being  846/.  14/.  2J.  Scots,  with  a  manfe  and  glcbciaad 
8o/|Sco(s  prebend's  fee,  and  grafs  of  the  church-yard|  fufficient 
forahorfeand  two  cows;  and  that  if  the  (lipend  was  dimtniflied 
by  the  feparation,  the  miniller's  trouble  was  alfu  lefTened.  After 
anfwers  for  the  refpond^nt,  the  Lords  of  SelTion  on  the  26th  of 
NoTcmber  1707,  "repelled  the  defence."  And  by  an  inter* 
Ipcntoron  the  7th  of  Janaury  1707-8,  "  fuftaincd  the  faid  dc- 
'^  erect  of  modification  in  1650,  and  found  that  the  ftipend 
^  modified  thereby  ought  to  have  been  allocated.^  * 

They  afterwards  remitted  it  to  the  Lord  Ordinary,   to  heac 

Etiti  upon  their  feveral  rights  and  to  prepare  a  locality,  which 
mg  been  prepared  after  fundry  hearings  before  the  ordinary^ 
aod reported,  the  Lords  of  SeOTion  on  the  id  of  February  1709^ 
^  approved  of  the  locality  made  by  the  Lord  of  Fountainhall  in 
''  fofar  as  the  fame  continued  the  former  ufe  of  payment  as  x 
'*  va\tpro  tanto^  and  for  making  up  what  the  dipend  was  dimin- 
"  iflied  by  the  ere£lion  of  Gladfmuir,  ordained  the  teinds  to  which 
^  the  heritors  or  proprietors  of  the  lands  had  no  right  to  be  allo- 
^'  cated  in  the  firlt  place,  and  the  teinds  of  other  men's  lands  ia 
^  t^ck  in  the  next  place."  And  of  fame  date  <<  ordained  the 
^  faid  ftipend  modified  in  1650,  to  be  yearly  paid  to  the  refpon- 
'*  dent,  and  his  fucceflbrs,  miniders  of  the  pwrifh  of  Haddington/' 
conform  to  the  locality  contained  in  the  decree. 

B7  this  locality,  the  whole  additional  dipend  was  laid  upon 
Aete|nd8of  the  appellant,  to  which  Walter  Lord  Blantyrehad 
right  as  titular  of  the  paufli. 

The  appeal  was  brought  from  "  feveral  interlocutory  fentcnces  Entefed,«4 
"of the  Lords   of  Council  and  SrfTion,  as    Cummiffiontrs  for  April  171  j, 
**  planting  of  Kirks  on  the   behalf  of"  the  refpondenr. 

Walter  Lord  Blantyre  dying  before  the  caufe  was  heard,  the 
Roufe  on  the  petition  of  the  appellant  Robert  Lord  Blautyre,  hit 
brother,  and  heir,  revived  the  appeal^  and  ordered  him  to  be 
9ade  party  thereto. 

Heads  ^  the  Appellants*  A*gumenU 

The  lefpondent^  even  after  the  difmemberixig  of  the  parifli  had 
/till  remaining  a  very  competent  ftipend^  far  exceeding  what  it 

dc- 
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determined  to  be  the  mimmum  of  ftipends  by  ad  of  parliament. 
For  the  ftipend  as  it  then  wa5»   after  the  difuniony  was  about 

S617.  c.  3,  1200  merks,  whereas  by  a  A  of  parliament,  1617,  c.  3.  the  loweft 
ftipend  was  enaded  to  be  5O0  merksi  or  five  chalders  of  vi6\ua], 
and  the  higheft  1000  merks  or  10  chalders  of  viAuaL  )t  is  true, 
that  by  another  z(k  of  parliament  1633.  c.  19.  the  loweft  ftipend  to 

1633.  c  1^.  be  allowed  is  eight  chalders  of  vidua),  or  800  merks,  yet  the  com- 
niffioners  appointed  by  that  a£l,  have  a  power  granted  them  even 
to  reRri£l  theTe  800  merks,  where  they  (hall  fee  juft.  But  peithei 
by  that  nor  any  other  adi,  have  the  Commiflioners  any  power  ox 
authority  to  augment  any  ftipend  above  the  faid  1 000  merks  01 
ten  chalders  of  vi£lual,  that  being  the  utmoft  extent  they  were 
empowered  to  go ;  and  if  the  proprietors  of  the  faid  parifli  out 
of  their  tender  conGderation  and  regard  to  the  greatnefsand  ex- 
tent thereof,  and  confequently  of  the  incumbent's  trouble,  had 
condefcended  to  pay  him  a  ftipend  exceeding  the  higheft  allowed 
by  z(k  of  parliament,  there  could  be  no  manner  of  reafon  to  oblige 
them  to  continue  that,  much  more  to  augment  their  proportions  | 
efpecially  fince  after  the  difumon  of  the  parifti,  the  minifter's 
care  and  trouble  were  diminiflied,  and  he  had  ftill  a  fufficienf 
iUpend  and  ought  to  be  therewith  fatisfied. 

The  feveral  heritors  had  been  in  ufe  of  payment  of  a  certain 
quantity  of  ftipend,  for  upwards  of  50  years,  the  proportion! 
therefore  ought  not  now  to  be  heightened  ^  and  confequently  na 
augmentation  granted  to  the  refpondent. 

If  any  augumentation  were  neceflary,  or  if  the  quota  ap« 
pointed  by  the  decreet  in  1650  (hould  ftill  continue  the  rule, 
then  the  whole  proprietors,  both  the  prefent  and  thofe  who  were 
difmembered,  fliould  bear  a  proportion  ;  for  it  was  againft  reafon 
to  allocate  upon  any  part  the  ftipend  modified  again  (I  the  whole. 
Since  thefe  heritors  had  procured  the  faid  new  ere£lion  for  theii 
own  conveniency  and  advantage^  it  is  unreafonable  that  thereby 
the  other  proprietors  fhould  be  fubjefled  to  the  payment  ci 
a  greater  proportion  than  formerly,  and  that  thofe  who  pro- 
cured the  faid  new  credtion,  ftiould  continue  ftill  to  pay  oulj 
iheir  former  proportion. 

Walter  Lord  Blantyre  purchafed  the  faid  teinds  after  thi 
difunion  of  the  faid  parifli,  and  finding  that  the  miniftcr  hac 
at  that  time  a  fufficient  ftipend,  he  paiA  an  adequate  price  anS 
valuable  confideration  for  them. 

Heads  of  the  Refpondent* s  ^rgitmefit. 

If  the  refpondent  had  had  a  decree  of  allocation,  as  he  hac 
not,  and  though  a  part  of  fuch  allocated  ftipend  had  by  the  de« 
creet  of  ere£lion  been  annexed  to  Glaclfmuir,  he  could  no< 
have  been  deprived  of  his  modified  ftipend,  For  though  the 
Lords  CommiiFioners  had  a  power  of  augmenting,  they  had  nc 
power  of  diminifliing  miniftcr's  ftipends ;  and  fo  fenfible  wer< 
they  of  this,  that  by  a  claufe  in  their  decreet  of  1692,  it  wai 
provided^  that  it  (hould  not  prejudice  the formtr  Jiipcnd  of  Hadding 
ten. 

Tha 
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That  ftip^nd  was 'ibout  846A  14/.  2d.  Scots,  witha  manfeand 
^(be,  what  was  fuggefted  refpe^ling  the  prebend*s  fee  being 
ttitfve.  » 

The  ftipend  beine  modified,  and  no  allocation  or  apportioning 
thereof  legall]r  eftablifh-^d,  fuch  ufe  of  payment  could  not  pre* 
dtde  the  refpondent  of  his  right. 

The  heritors  »nd  propiietors  of  the  parifli  of  Haddington,  at 
itftood  at  the  commencement  of  this  a£lion,  being  only  liable  to 
the  payment  of  the  faid  flipend,  there  was  no  reafon  that  any 
others  (bould  be  made  defenders. 

After  hearinfi;  counfel,   //  is  ordered  and  adjudged  that  the  petition  Jndfmea^ 
and  appeal  he  difmiffed,  and  that  the  feveral  interlocutory  fentences^  9r  \^^^ 
iecrees  therein  complained  of  be  affirmed. 

For  AppellantSf         Rob.  Raymond.     John  Pratt* 
For  Rcfpoodentj      P.  King. 
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Hugh  Wallace  of  Inglifton,  -         -        Appellant ;    Cafc  2 j. 

Sir  Alexander  Jlope  of  Kerfe,  Bart.        ^        Rejpondent. 

3d,  Jun$  17 13. 

Jus  Exigendu-^k  Lady's  joinrure  being  fecured  on  certain  heritable  debts  but 
no  ioteftmcnt  taken,  the  hiUband'i  eftace  is  fbrfei'ed  during  tht  ,Ufur/>atimp 
but  b«iog  alterw4rdi  reftored  to  bis  hdr^  referring  the  claims  of  tbe  widow 
and  otherty  and  ordering  ihofc  to  refund,  who  had  received  grants  outof  tise 
cAate;  the  aAignee  of  the  widow's  executrix  had  aojus  exigendi  of  the  fuiat 
recirived  by  thtle  grants. 

Forfdiure  under  Crmtwell  s  Ufurf»iti9n.''-^Thit  Earl  of  Forth^  and  Bramfbrd 
being  forfeited,  and  his  edate  leised^  a  bona  fide  creditor  of  the  then  govern^ 
mem,  is  paid  his  debt  by  a  grant  ^at  of  the  £ari*seftaie  :  on  the  refloration^ 
the  Court  of  S^flfion  found  that  tbe  heir  of  fuch  creditor  was  obliged  to  re* 
liind,  but  their  judgment  was  reverfed  in  the  puliament  of  Scitland. 

This  laft  bead  Is  only  meotioxked  incidentally  but  not  decided  in  this  caiCi 

CIR  Patrick  Ruthven,  Knight,  afterwards  Earl  of  Forth  an4 
Bramford,  by  deed  bearing  date  the  29th  of  March  1637, 
iQ  confideration  of  the  great  love  and  a(Fe£tion  he  bore  to  Dan^ 
Clara  Barnard  his  then  wife,  and  for  her  better  proviHon  and  main- 
tenance in  the  kingdom  of  Scotland)  where  (he  was  a  ftranger,  fet- 
^d  an  annuity  of  2000  merks  ScotSi^^r  annum^  on  his  faid  lady 
for  her  life  payable  out  of  his  real  and  perfonal  eft  ate,  at  the  terms 
of  whitfunday  and  martinmas  by  f  qual  portions ;  the  fird  payment 
^rcof  to  commence  at  fuch  of  the  faid  terms  as  (hould  happen 
tat  after  his  deceafe ;  and  for  the  better  fecuring  the  payment 
Aereof,  he  did  by  the  fame  deed  aflign  to  hU  faid  lady,  fo  much 
of  the  intereft  of  the  fum  of  1 10,000  mcrks  dqe  to  him  by  the 
Earl  of  Erroll,  and  of  the  funi  of  50,000  merks  due  by  the 
Earl  of  Southeijl^i  for  which  he  had  heritable  fecurity,  over 
fiieir  rcfpedlive  eftates,  as  would  fati&fy  the  faid  annuity.  Thi^ 
a^gnment  to  Lady  I^uthyeo  Acycr  ^^%  completed  by  infeftment 
jabcrfaTour. 


i 


93  CASES  ON  APPEAL  PROM  SCOTLAN]>. 

The  faid  Earl  of  Forth,  and  Bramford  in  1645,  was  declared 
to  be  forfeited  by  the  then  goyernment,  for  his  adherence  to  the 
royal  caufe,  and  his  eftates  were  fcized  into  thc^ir  hands,  feveral 
gifts  were  made  by  them  out  of  the  fame  to  different  perfons, 
and  in  particular  one  of  23,036  merks,  to  Sir  Alexander  Hope  oi 
Kerfr,  the  refpondent's  grandfather,  which  he  received  out  of  the 
faid  debt  due  by  the  Earl  of  Erroll. 

The  Earl  of  I'orth.  and  Bramford  died  under  the  faid  forfeiture 
in  165],  leaving  tbeCountefs  his  widow,  and  one  dauehttr  the 
Lady  Jane  Ruthven,  afterwards  married  'to  the  Lord  Forrefterj 
furviving  him.  In  1661  an  a&of  parliament  waspafled,  refcind- 
ing  and  annulling  the  faid  forfeiture,  to  the  end  the  heirs  and  execu* 
tors  of  the  faid  Earl,  might  enjoy  all  fuch  eitate  as  belonged  to 
him,  as  if  no  forfeiture  had  been*  This  zCt  was  oppofcrd  in  the 
extrading  and  execution  thereof,  by  Sir  Alexander  Hope  and 
others,  who  ha  1  intrometfed  with  the  eftate  of  the  faid  Earl, 
and  fuch  extradtng  and  execution  were  fufpended  by  feveral  a£ls 
of  parliament  for  feveral  feCBons  following  {a)^  but  on  the  20th 
of  Auguft  1670,  another  a£l  of  parliament  was  paflcd,  whereby 
the  faid  a£l  refciffury  was  ordained  to  be  extradied  j  which  was 
accordingly  done. 

An  agreement  was  foon  after  entered  into  between  the  Countefi 
of  Forth  and  Bramford,  and  the  Lord  Forrefter  and  his  Lady, 
for  an  equ^l  divifion  of  the  faid  Earl's  eftate  between  them.  But 
a  reprefentation  being  made  to  parliament  in  1672  by  Lord  and 
Lady  Forrefter  and  Edward  Ruthven  their  fon,  (tating  that 
they  had  been  furprifed  into  the  faid  agreement,  another  a£^  Was 
paffed,  whereby  his  Majefty  and  eftates  of  parliament  declared 
their  intention  to  have  been,  th^t  for  fupporting  the  honour  of 
the  faid  Earl's  familv,  he  the  faid  Edward  Ruthven,  the  fon  of 
the  Lord  and  Lady  Forrefter,  fhould  be  entirJcd  to  tlie  whole 
eftate  of  the  faid  late  Earl  ;  and  therefore  the  agreement  was 
thereby  refcinded  and  made  void,  decreeing  the  faid  Earl's  eftate 
to  belong  entirely  to  the  faid  Edviard  Ruthven,  rcferving  a  life- 
rent of  the  half  thereof  to  Lord  and  Lady  Forrefter  ;  and  faving  to 
the  faid  Countefs  any  right  of  terce  due  to  her  as  relifl,  or  any 
provifion  in  her  favour  by  contra£l  of  marriage  with  her  faui  huf- 
band,  and  any  action  competent  to  her  for  fuch  fums  as  (he  had 
expended  profitably  for  behoof  of  the  faid  Lord  forrefter  or  his 
Lady. 

AnaAioQwas  afterwards  brought  before  the  Court  of  SetTioq 
againft  Sir  Alexander  Hope  the  refpondent's  father,  for  the  f lid 
23)036  merks,  received  as  before  mentioned,  with  intcrcftfor  the 
fame  (£)•  In  this  aftion  a  decree  was  m^^deon  the  15th  of  No- 
vember 1672,  decerning  Sir  Alexander  Hope,  the  refpondent's 
father,  to  make  payment  of  the  fnitj  fum  of  23,036  me'rks  and 
14,000/.  Scots  of  iutereft  for  the  fame,  to  that  time,  witl^lntercft 

(a)  Thrfe  expreflions  /h»w  that  adls  of  parliamrnr  of  that  nature  were  confide  red  in 
Scotland,  at  that  period,  only  in  the  nature  of  dtrciees. 

(A)  S(air*&  DcMfions,  ^rh  ju^Mny  167 v  ^'  ^^'  Ma^kenile's  Workf,  T»i.  i.  P/m</«. 
^I'f  P*  5^'  ^^'  ^»  ^0^0  edit* 
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togrov  due  in  time  coming  to  the  faid  Edvard  Ruthven,  refer^ 
viog  the  liferent  of  the  half  thereof  to  the  Lord  and  Lady  For^- 
]tfter»  and  alfo  referving  to  the  Countefs  what  (he  could  claim  by 
kr  aurriage  contra£l  in  terms  of  the  faid  zSt  of  parliament ;  and 
likewife  decerning  that  the  faid  Countefs,  or  Lord  and  Lady  For* 
leSer  (hould  not  bring  any  a£tion  againft  the  rcfpondent's  father, 
for  what  he  (hould  pay  to  the  faid  Edward  Ruthven.  And  a  fub* 
(eqoent  decree  was  given  againfl:  the  refpondent  himfelf  to  the 
fameeffeA  in  1677. 

In  1690   the  refpondent  brought  bis  appeal  before  the  parlia- 
meot  cf    Scotland   (according  to   the    method  then  praf^ifed,) 
agaioft  the  faid  decrees  of  1672  and  1677,  upon  the  ground  that 
hit  father  had  been  a  bona  fide  creditor  to  the  ufurping  government 
and  that  he  had  received  the  faid  fum  as  payment  of  a  debt,  and 
not  as  a  gratuity  and  that  though  the  a£l  of  parliament  did  ap- 
point reftitution  to  be  made  by  all  fuch  as  had  received  any  of  the 
faidfums  of  money,  though  even  by  warrant  from  the  govern- 
ment, yet  that  was  to  be  underftood  of  fuch  only  who  had  re- 
ceired  the  fame  gratuitoufly,  and  not  of  fuch  as  were  creditors 
who  were  not  concerned  out  of  what  fund  the  government  paid 
thtm  \  and  in  this  cafe  the  money  was  paid  to  the  curacors  of  the 
tcf(K)ndent's  father  when  a  minor.     This  matter  having  been 
tcTctal  times   under  the  confideration  of   the   faid   parliament, 
the|oathe   12th  of  July  1695,  remitted  the  fame  to  the  Court  of 
Sefioo  to  review  the  faid  decrees,  and  determine  finally  therein. 
TlKaufc  was  heard  feveral  times  before  the  Lords  of  Scifion^ 
and  on  the  1 8th  of  February  1697  (a),  the  Court  fuftained  the 
r^aibos  of  reduction  againd  the    decrees  of  SefTion  obtained  in 
i^72  and  1677,  and    reduced  the  fame   particularly  upon  this 
ground,  that  in  the  faid  decrees  this  defence  was  repelled,  that 
^^Juum  recipit  conditione  non  tenet ur^  and  that  the  refpondent's 
lather  being  creditor  to  the  govcrmcnt  bona  fide  for  the  time  for 
onerous  caufes,  what  he  had  received  was  for  payment  of  his 
own  debt  by  warrant  and  order  from  the  government  then  having 
authority,  fb  that  in  eilVdl  it  wiis  the  government   who  was  re- 
ceiver and  not  the  refpondent,  wlio  was  not  bound  to  take  notice 
^'ut  of  what  funds   he  got  his  payment.     And  afterwards  the 
Court,  on  the  i6lh  of  February  1698,  adhered  to  their 'former  in- 
terlocutor, and  affoilzlcd  the  ref^.ondent  from  any  further  pay- 
Qicnt  of  the  fums  craved  by  him   to  be  reduced,  than  what  was 
already  paid,  and  reduced  the  forefuid  decrees  as  to  the  furplus, 
without  pr^rjudice  to  the  rcipondenc  to  infill  for  repetition  of 
what  he  had  paid. 

The  Countefs  of  Forth  and  Bramford  executed  a  tedament  on 
the  21  ft  of  Augud  1676,  in  which  ihe  appointed  Janet  Urrieher 
fxecutru,  antl  died  in   Auguft    16:9.     J-inct  Urric  having  con- 
firmed the  f^id  tedament,  Hid,  by  \  dc<:d  on  the  3d  of  May  i68o» 
for  (he  cauies  therein  fpecificd,  allij?n  to  the  appellant  all  her  right 
and, title  to  thu  aneaio  oi  the  Couiaefift  annuity,  and  in  and  to 

(tf)  Vuic  Four.taioball  of  ihit  ditC 

the 
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the  bond  of  proriGon,  the  decree  of  1672 j  and  all  other  wM 
cvidents  relative  to  the  fame. 

Iq  November  1713  the  appellant  commenced  hrs  afiioo 
ibe  refpondent,  before  the  Court   of  Stf(fion»  for    paymdil^ 
the  faid  fum  of  23,036  merles,  and  14,00c/.  Scots  asthcii 
thereof  to  the  15th  of  November  16721  with  all  intereft  tbiti 
grown  due  fince  that  time,  or  fo  much  thereof  as  might  be! 
cient  to  fatisfy  and  pay  the  appellant  what  was  doe  to  him  a 
{pc€t  of  the  faid  annuityi  amounting;  in  the  whole  to  the  fao-j 
64,000  merks  and  upwards.    To  this  a£lion  the  refpondenti 
peared  and  made  defences ;  and  the  Court,  by  interlocator  out 
16th  of  February  1714,  <^  Found  that  by  the  aft  of  parlii 
^  and  decree  of  the  Lords  in  1672,  Edward  Ruthven  had 
•*  JUS  exigendi  of  the  fums  due  by  the  refpondent.** 
lEflterei»  The  appeal  was  brought  from  *<  an  interlocutor  or  decree' 

11  April       it  the  Lords  of  Council  and  Scflion  of  the  i6th  pf  Fel 

1714, 
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Heads  of  the  Appellanfs  Argumeni. 

The  firft  a3ion  againft  the  rcfpondent's  father  was  bi 
by  the  Countefs ;  and  in  that  action  Edward  Ruthven,  ap| 
by  his  curator  for  his  intereft. 

Both  in  the  adt  of  parliament,  and  the  decree  fubfequent 

to,  the  Countefs's  right  of  terce  or  by  contra£l  of  maniage  vC; 
fufficiently  referved  to  her ;  fo  that  her  bond  of  provifion,  wliSlr. 
came  in  place  of  the  marriage  contra£t,  was  thereby  ratliK 
(Irengthened  than  weakened.  Her  legal  provifion,  therefore,  wlf 
fupportcd  by  the  faving  claufe,  which  could  bear  no  other  intv 
pretation  than  the  referving  and  eftablifliing  thofe  rights  in  thd^' 
original  force,. and  was  wholly  ufelefs  in  any  other fenfe;  fortbS 
Coumefsy  without  fuch  rcfervation,  might  have  fued  the  faid  Ed* 
ward  Ruthven,  and  all  others  who  had  intromitted  with  the  fail 
Eaii's  eftate.  The  faid  decree^  too,  was  only  relative  to  and  to  be 
explained  by  the  faid  zGt  in  1672;  by  which,  though  the  faid 
Edward  Ruthven  was  preferred  to  the  fums,  to  which  the  Coun" 
tefs  before  that  act  had  right  by  her  contrail  and  to  the  fee  of 
the  whole  lumsi  and  the  right  of  exa£ling  payment  tiiereof  efta' 
bltthed  in  his  perfon  both  by  the  a£b  and  decree ;  yet  that  rigb^ 
was  exprefsly  burdened  with  the  refervation  in  the  Countefs's  fa* 
▼our.  And  more  efpccially  as  to  the  intcred  of  the  fums  in  que£ 
tion,  received  by  the  refpondent's  predeqetTor,  there  can  be  n 
doubt  of  her  preference,  for  the  fame  had  been  particularly  af 
figned  to  her  by  her  faid  deed  of  provifion,  and  were  referved  tc 
her  by  the  faid  acl  and  decree.  The  preference  in  the  decrc< 
being  only  in  refpe£t  oF  the  principal  fum,  ought  not  to  prejudio 
her  as  to  the  intereft  thereof. 

Heads  of  the  Refpondenfs  Argument. 

The  Countefs  did  not  produce  any  marriage  contra£V|  or  clain 
her  ti  rce  againft  Lord  and  Lady  Forrcftcr,  Mr.  Ruthven  thei 
fon,  or  the  rcfpondent,  though  (he  lived  till  1680.     Neither  di( 

6  he 
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hfr  executrix,  or  any  claiming  under  her,  bring  any  aAion  till 
Nofcmbcr  17 13,  being  more  than  50  years  after  the  forfeiture  was 
rererfcd,  though  by  the  laws  of  Scotland  the  lapfe  of  40  years  efta- 
bliflies  a  limitation  of  prefcription.  On  the  contrary,  the  faid  Ed* 
Ward  Ruthven  brought  his  aAion  againft  the  refpondent*8  father  ia 
itfya ;  and,  in  obedience  to  the  decree  pronounced  in  that  adiion, 
the  refpondent*s  father  and  he  himfelf  made  payment  to  Edward 
Ruthven  at  feveral  times  of  about  1300/.  (lerling. 

The  9k{k  of  parliament  and  decree  of  the  Court  of  Seflion  in 
1672  do  exprefsly  ordain  the  right  of  all  fums  of  money  and 
eftate  belonging  to  the  Earl  of  Bramford,  or  that  might  be  reco« 
▼ered  by  virtue  of  the  z€t  of  reditution,  to  be  paid  to  the  faid 
Edward  Ruthven,  as  the  party  having  the  bed  right  thereto,  with- 
out diftindion  of  principal  or  intereft.  In  the  decree  of  1672 
the  refpondent's  father  is  decreed  to  pay,  not  only  the  principal 
fam  of  23,036  merks,  but  likewife  the  intereft,  then  amounting 
to  14000/.  Scots,  andtheintereft  that  (hould  afterwards  grow  due. 
And  by  the  decree  in  1677  the  payments  made  by  the  refpondent 
and  his  father  to  the  faid  Edward  Ruthven  are  exprefsly  imputed 
to  the  payment  of  the  intereft,  and  not  of  the  principal  fum^ 
which  could  never  have  been  done,  if  they  had  intended  by  the 
rriervation  in  the  Countefs's  favour  to  entitle  her  to  fue  for  and 
ttttive  the  intereft  equivalent  to  her  annuity.  But  the  decree  in 
1677,  notwithftanding  the  refervation  in  favour  of  the  Lord  and 
Lady  Forrefter  of  the  liferent  of  half  of  the  fums,  dire£led  the 
fcTpondent's  father  to  pay  the  principal  and  intereft  entirely  to  the 
laid  Edward  Ruthven.  The  refervation  in  their  favour  could 
zSord  them  adion  againft  Edward  Ruthven ;  and  by  the  fame 
leafon  the  refervation  in  favour  of  the  Countefs  could  not  entitle 
her  to  an  aflion  againft  the  refpondent  for  the  intereft  ;  but  he 
being  obliged  to.  pay  the  fame  to  Edward  Ruthven,  the  Countefs 
had  an  a£iion  againft  him ;  and  this  the  more  efpecially,  fmce  the 
Countefs's  right  was  but  a  perfonal  obligation  not  completed  by 
infeftmenr. 

'  If  the  faid  refervation  had  not  been  m;)de,  it  was  a  queftion  if 
Edward  Ruthven,  in  whom  the  eftate  was  vefted  by  an  z£t  of 
parliament,  and  in  effe^  gifted  to  him,  would  have  been  obliged 
in  the  performance  of  the  Earl  of  Forth  and  Branford's  deeds. 

After  hearing  counf el,  //  //  ordered  and  adjudged^  that  tbi  pttitwt  Jadfincnt, 
and  afptaibi  difmijftd^  and  that  the  interiocutw  or  decree  therem  com»  ^  -f*"** 
plained  of  be  affirmed. 

For  Appellant,  Rob.  Raymond^    P.  King. 

For  Refpondent,  J.  Jekytl.     John  Pratt. 
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Cafe  25.  John  Scott  of  Heddcnvicfc  Efq  ;      -        -     Apfellani} 

The    Magiftrates    and  Town   Council    of 

Montrofe,        -        .        .        -        -      Refpondeni 

5th  June  1 714. 

TtwJ  Crtrt.-^An  AAion  of  filuation  bving  fulFered  to  fall  afleepp  the  mi« 
jet*  a  tjc!c  of  the  teindi  to  the  tnajjittr^ttes  of  a  royjl  burgh,  and  the  a£l 
bting  uakened,  thefe  roagiflratra  ought  to  have  beta  called  at  pariici. 

A  decree  of  valuation,  okcaioed   on  a  mi  flake  as  to  the  rental,  iet  if 
aad  the  miilake  lediried* 

^tHE  teinds  of  the  appellant's  lands  of  Newbigging  were,  bj 
**'  decree  made  by  the  commiflioners  for  plantation  of  churcl 
and  valuation  of  teinds,  in  February  1648,  fettled  at  five  bolls 
barley  and  1 1  bolls  of  oatmeal.  Thefe  teinds  were  anciently  pi 
of  the  revenue  of  the  Bifliop  of  Brechin ;  and,  upon  the  aboUtt 
of  epifcopacy,  that  revenue  became  vefted  in  the  crown.  On  X 
28th  of  June  1701,  his  then  Majcfty  Kiiig  William,  by  his  grai 
fettled  a  (tipend  out  of  the  fame  payable  to  the  firft  aiinifter 
Montrofe,  and  particularly  the  faid  five  bolls  of  barley  and  11  be 
of  oatmeal,  payable  out  of  the  faid  lands  of  Newbigging  as  a  p 
thereof. 

In  February  1700  the  appellant  commenced  an  a£tion  befc 
tl>e  tlien  commifiioners  for  plantation  of  churches  and  valuatii 
of  t''ind<,  for  a  valuation  of  the  teinds  of  his  faid  lands  of  Nei 
higgitig ;  and  he  called  the  then  officers  of  ftate,  and  Mr.  Arra 
the  fiiil  miiiider  of  I^Iontrofe,  as  defenders.  After  fome  fte 
taken  in  tliis  a£lion,  but  no  appearance  made  for  the  defendci 
it  was  fuO'crcd  to  fall  afleep,  and  continued  fo  for  fevcral  years. 
In  the  mean  time,  on  the  8th  of  May  1704,  Mr.  Arratt  ti 
miniller,  upon  a  contradl  mide  between  him  and  the  refpondeoi 
ratified  an  afli^nment  to  them  before  made,  bearing  date  the  17 
of  September  1698,  of  M  the  teinds  due  and  payable  to  him  I 
che  faid  decne  in  1648  ;  and  alfo  in  corroboration  thereof  d 
fet  »nd  in  tack  let  to  the  refpondents  and  their. fuccefibrs  all  tl 
ilipend  and  teinds  due  and  payable  to  him  by  the  faid  decree 
i6.^S,  and  by  virtue  of  the  faid  grant  from  his  M.»jcily,  or  othc 
wife  howfoever :  in  confideration  whereof  the  refpondents  becan 
bound  to  pay  Mr.  Arratt  a  certain  annual  Ilipend.  The  refpo 
dents,  in  tonf-quence  of  their  ri|j;ht  acquired  from  the  minific 
received  the  teinds  of  the  faid  Idiuis  of  Newbigging  from  the  a 
pelliint  for  feveral  years. 

On  the  2 1 II  of  April  1707,  the  appellant  wakened  his  aclioo 
valuation  hy  a  new  fummons  to  ^he  faid  Mr.  Arratt  and  the  c 
ficers  of  (late  ;  but  the  refpondents  were  not  cited  as  defendei 
No  appearance  was  niaJi:  by  tlie  parties  called,  and  in  Janua 
1709  a  commiiUon  was  j;rantcd  to  tlie  prcvoll,  or  any  one  of  tl 
b.iillics  of  Montroff,  ro  take  th-.-  dep.Gtions  of  fuch  witnefllzs 
CjjuU!  be  adduced  for  the  appellant  to  prove  the  yearly  value  < 
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his  lands.  This  commiflion  was  executed  by  one  of  the  baillieSy 
who  examined  feveral  witnefles  as  to  the  rent^tl,  and  the  deduc- 
tions  claimed  by  the  appellant,  amounting  to  88/.  13/.  4^.  Scots 
peranmim.  The  commiOion  being  reported,  with  the  depoHtions 
taken  thereon,  to  the  Lords  Commiflioners,  the  appellant,  on  the 
i6th  of  February  1 709,  obtained  their  decree  in  abfence,  valuing 
thefaid  lands  of  Newbigging  at  223/.  13/.  4^.  Scots  per  annum ^ 
and  fettling  the  teinds  thereof  at  44/.  14s.  Sd.  Scots  pit  annum t 
being  a  fifth  part  of  the  yearly  value  of  the  faid  lands. 

Soon  afterwards  the  refpondents  brought  an  a£bion  before  the 

Lords  of  Seflion  as  commiflipners  for  plantation  of  kirks  and  va-* 

laation  of  teinds,  for  rcdafiion  of  the  faid  decreet  obtained  by 

the  appellant,  for  that  all  parties  having  intereft,  and  particularly. 

thercfpondents,  had  not  been  cited  by  the  appellant  therein.    To 

this  a£tjon  the  appellant  made  defences,  and  the  Lords  commif* 

hnerst  on  the  2d  of  July  1712,  *'  found  that  the  principal  pro-^ 

^  ceis  of  valuation  having  flept,  and  the  defender  having  ap* 

*'  proved  of  the  minifler's  aflignment  to  the  purfuers  by  paying 

^  his  teinds  to  them  before  the  wakening  thereof  they  ought  to 

**  have  been  cited  hy  a  procefs  -,  but  before  reducing  ordained  the 

"  rtfpondents  to  give  in  a  rental  of  the  faid  lands,  that  it  might 

"  appear  whether  the  faid  valuation  was  made  with  a  diminution 

"  rf  the  rental  or  nor.*' 

Tbe  refpondents,  in  the  further  courfe  of  the  a£lton,  (tated^ 

datthey  might  have  proved  the  rental  of  the  faid  lands  to  be  100 

hoBiand  20  merks  money,  and  that  the  interrogatories  which  had 

km  pat  to  the  witnefles  were  contrived  for  diminifliing  the  rental 

on  pretence  of  allowances  which  the  appellant  had  at  that  time 

o»de  to  his  tenant  after  two  years  of  dearth  and  fcarcity.     The 

Lords,  in  December  17 12,  allowed  the  refpondents  yet  to  prove, 

that  the  faid  lands  could,  at  the  time  of  leading  the  faid  valuation, 

pay  100  bolls  over  and  above  the  dcdu£lions  allowed  in  the  faid 

decree}  as  alfo  to  prove  the  vak^e  of  the  faid  dedudions  at  that 

time;  and  to  the  appellant  to  make  what  proof  he  could  in  fup« 

port  of  thefe  ded  unions. 

A  commiflion  was  thereupon  granted,  and  fundry  witnefles 
hetng  examined,  and  a  report  made  to  the  Lords  Commiflioners, 
they  by  interlocutor  on  the  nth  of  February  1712-13,  "found 
^  that  tbe  refpondents  had  not  proved  in  terms  of  the  act ;  but 
^  foand  that  in  their  former  decree  the  allowances  made  in  the 
'*  faid  valuation  were  deduced  from  8o  bolls,  which  ought  to 
*'  have  been  deducted  from  100  bolls,  and  therefore  reduced  the 
'*  faid  decree  as  to  fo  much  thereof,  and  declared  the  teinds  of 
*^  the  appellant's  lands  of  Newbigging  to  be  61/.  8i.  Scots  for 
*^  that  year,  and  in  all  time  coming." 

The  appeal  was  brought  from  "  an  interlocutor  or  decree  of  ^"'fr^^', 
"  Ae  Lords  Commiflioners  for  plantation  of  kirks  and  valuation   ,>i .  |^ 
"  of  tithes  of  .the  2d  July  1713,  and  of  a  fcntence  or  decree  of 
"  the  Odd  Lords  on  the  i  ith  of  February  following." 
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Heads  of  the  Appellants  Argument. 

The  appellant  having  rummoned  every  pcrfon  who  had  intcrc 
in  the  faid  teinds  at  commencing  his  adioni  as  law  requires,  an 
p^tnicuhrly  the  mtnider,  he  was  not  obliged  to  have  fummonc 
every  ptirfon  to  whom  the  miniftcr's  right  might  be  conveyer 
The  appellant  conceives,  that  his  paying  the  teinds  to  the  refpoi 
dents  upon  ths^ir  right  from  the  mintiler  does  not  alter  the  cat 
for  it  was  a  matter  of  indifference  to  the  appellant  to  whom  \ 
paid  the  teinds,  and  no  doubt  he  mud  have  paid  to  the  mlniftex 
:ittorney  if  he  had  fo  ordered.  The  refpondents  themfelvcs  wei 
employed  by  the  Lords  Commiflioncrs  to  examine  the  witncffe 
who  proved  the  value  of  the  appellant's  ePtate  and  teinds,  fo  th 
ti.cy  were  fully  apprifed  of  the  aftion,  and  might  have  appears 
and  pleaded  for  their  intered  if  they  had  thought  fit.  Never,  b 
fore  the  appellant's  cafe,  was  any  perfon  obliged  to  fummon  all 
whom  the  defender  might  think  fit  to  make  over  his  right,  durir 
the  dependance  of  a  fuit :  and,  by  tlie  civil  law,  defenders  are  c; 
prefsly  difenabled  from  conveying  their  rights  to  a  greater  or  mo 
powerful  party,  during  the  fuit. 

(The  appellant  alfo  gives  a  (latcmentof  fads,  faid  to  be  pTov< 
on  his  fide^  which  are  traverfed  or  totally  denied  on  the  oih 
fide.) 

Heads  of  the  Refpondents*  Argument. 

All  the  parties  having  intereit,  and  particularly  the  refpondeni 
who  by  virtue  of  their  faid  contract  and  leafe  were  in  poflcffic 
of  the  f.)id  teinds,  and  to  whom  the  appellant  had  paid  the  fam 
2)ot  havilig  been  made  parties  to  the  appellant's  action  of  valuutio 
the  dc^crce  pronounced  therein  was  null  and  void.  And  thou^ 
it  n)i)iht  not  have  been  proper  to  have  named  them  in  the  fun 
mona  of  wakening,  yet  fince  their  right  was  fuificienlly  known 
the  appellant  he  ought  to  have  cited  them  by  another  procei 
And  their  contrad  was  fo  far  from  btring  a  factory  or  letter 
ntiorney,  that  it  was  an  abfolute  leafe;  and  in  all  anions  of  th 
nature  If  il'ees  are  to  be  called.  In  the  prefeni  cafe  there  were  i 
pefons  who  had  any  right  to  defend  but  the  refpondents  \  (he  m 
r.ilter  was  not  concerned  how  the  teinds  might  be  valued,  for  tl 
refpondents  were  obliged  to  pay  him  the  fame  rerit  or  ftipei 
during  his  incumbency,  without  regard  to  any  valuation,  at 
therefore  the  miniftcr  never  made  any  appearance  to  the  appc 
lanl's  action.  Though  one  of  the  baillies  of  Montrofe  did  exi 
cute  the  commiffion  in  that  ad  ion,  he  did  it  not  as  one  authorift 
by  the  refpondents,  or  as  a  magiftrate  of  the  burgh,  but  as  a  priva 
perfon  without  their  concurrence;  and  therefore  this  ought  n 
to  prejudice  the  refpondents. 

(The  refpondents  alfo  give  a  ftatement  of  facts,  faid  to  ha' 
been  proved  on  their  fide ;  as  nothing  can  be  given  didinctly 
thcfe,  the  ftatements  are  not  detailed  on  either  fide.) 
Judffment,  After  hearing  counfel,  It  is  ordered  and  adjudged,  that  the petiti 

5  June  Qtid  appeal  be  dtfmijfed^  and  that  the  interlocutors  or  decrees  therein  cot 

plain 
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pLneJ  of  be  affirmed :  and  it  is  further  ordered^  that  the  appellant  da 
f9^wcaufe  to  be  paid  to  the  rejpondcnts  the  fum  of  ^ol.  for  their  cofts 
in  this  Houfe. 

For  Appellant,     -     Edw.  Nor t hey ^   John  Pratt. 
For  Refpondcnts,      Rob.  Raymondy    P.  King, 
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Grace  and  Rachel  Douglas,   Daughters  of  Cafe  27. 

the  deceafed  James  Douglas  of  Earnflaw,  Dairympie, 

for  themfelves  and  as  Affignees   of  Mr.  no*i7o«. 

Alexander  Douglas    their    Uncle,    and  Fountain- 

Lieut.  Robert  Douglas  their  Brother,     -    Jppellanfs  ;  a^Nor. 

John  Montgomerie,  Hugh  Paterfon,  James  ]/^^ 

More,  and  others.  Creditors  of  the  faid  «i&29 

James  Douglas  deceafed,  -         -        Rcfpondents.    ^""^^  ''""^ 

1 8th  June  1 7 14. 

F\0r. — An  eilate  being  fettled  by  an  heireO  to  ber  huA)an(}  and  herletf  in  con'> 

junA  fee  and  life-rent  and  the  heirs  to  be  procreate^i  between  liiem  iu  fee^ 

whom  fjiiing  to  the  hulband,  \C\%  nearcA  Uw/ul  heirs  snd  alfignecii ;  '.he 

huiband  was  fiar. 
Doratio  ticp ^rafymitur.^-Tht  fee  faken  up  by  a  daughter  as  heir  ro  her  father, 

where  a  difpofrion  had  been  made  to  a  ton  (dceafed.,  upon  \vhi\.h  inieftxneiiC 

had  followed,  but  never  cloatlied  wuh  pofiellion  n  r  recorded. 
Atijudkatitn.^^A  charge  being  given  t-i  a   fon  to  enter  hrir  to  his  uncle  and 

mother,  aod  adjudication  being  led  theieon  ;  but  the  father  being  ^.terwaidf 

found  to  be  fiar,  the  firft  adjudication  i&  reduced. 

The  fiid  fon  refufmg  to  fubjefl  himfelf  to  his  father^s  debto,  has  no  *\i\t 

to  quarrel  the  adjudication  led  of  hit  faiher's  fee. 

TOHN  GRADEN  of  Earnflaw,  in  the  county  of  Berwick,  rhs 
J  grandfather  of  the  appellant,  executed  a  difpofition  of  that 
cllate  to  his  fon  John  in  fee,  with  a  claufe  of  redemption  on 
payment  of  a  fum  of  money.  Upon  this  difpofition  to  John  the 
foo,  faiGn  was  taken,  but  never  recorded  ;  and  he  died  before  his 
father,  underage  and  without  heirs  of  his  body. 

The  father  dying  alfo,  Grace  Graden  his  daughter  ferved  her- 
fdf  heir  to  him  as  lad  veft  and  feifed  in  the  eflntc,  and  was 
thereupon  infeft  on  the  ift  of  January  1664.  Afterwards,  by 
contrail  of  marriage,  dated  the  27th  of  J^^nuary  1668,  between 
^h.  James  Douglas,  and  the  faid  Grace  Graden,  in  coiifideracion 
of  a  marriage  intended  to  be  had  between  them,  James  Douglas 
obliged  himfelf,  his  heirs,  5cc.  to  lay  out  20,000  merks  in  lands 
w  other  fecurities,  to  be  fettled  to  himfelf  and  the  faid  Grace  in 
coojuQcl  fee  and  life-rent,  and  to  the  heirs  of  their  two  bodies: 
>Qd  the  faid  Grace  Graden  alfo  thereby  difponcd  the  faid  lands 
of  Earaflaw,  "To  Mr.  James  Douglas  in  life- rent  and  to  the 
"  heirs  to  be  procreated  between  the  faid  Grace  Graden  and  him 
1*  ia  fee>  whom  failing  to  the  faid  Mr.  James  Douglas,  his  own 

Hi  "  neareft 
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*'  ncarcft  heirs  and  aflTignces  whatfocvcr,  with  the  proviGon  and 
•«  condition  of  the  faid  Grace  Graden  her  own  life-rent."-— In 
the  procuratory  of  refignation  and  precept  of  fafinC)  this  deflina* 
tion  was  not  verbatim  repeated,  but  thefe  mentionedi  that  fafine 
was  to  be  given  *'  To  Mr.  James  Douglas  and  Grace  Graden^ 
**  and  longed  liver  of  them  two,  in  conjun£t  fee  and  life-rent^ 
and  the  heirs  to  be  procreated  between  themi  in  fee,  whom 
failing  to  the  faid  Mr.  James,  his  neareft  and  lawful  heirs  and 
aflignees."  This  marriage  accordingly  took  effeft,  and  on  the 
28th  of  February  1668,  a  crown  charter  was  obtained  of  the  faid 
lands  of  EarndaWy  fettling  the  fame  in  manner  as  in  the  faid  pro* 
curatory  of  refignatipn  and  precept  of  fafine  ;  and  upon  this  char- 
ter infeftment  was  taken  upon  the  i^th  of  April  167O1  and  the 
inftrument  of  faGne  duly  recorded.  Afterwards  on  the  id  of 
October  1673  reGgnation  was  made  by  Grace  Graden  in 
the  hands  of  the  crown  for  a  new  infeftment  to  the  faid  James 
Douglas  and  Grace  Graden  in  c$njunB  fee  and  life-rent ^  and 
the  heirs  to  be  procreated  between  them  in  fee,  whom  failing  to 
the  faid  Mr.  James,  his  neared  and  lawful  heirs  and  aflignees; 
and  in  terms  thereof  a  new  charter  was  procured  from  the  crown 
and  infeftment  taken  thereon  and  alfo  recorded. 

James  Douglas  having  contra£ted  conGderable  debts,  which 
came  to  be  veft^d  in  the  perfon  of  one  Alexander  Paterfon,  he 
by  an  aflignment,  on  the  15th  of  February  1686,  made  over  the 
rents  of  the  faid  edate  to  Mr.  Paterfon,  at  the  then  condituted 
rental,  (which  was  inferted  therein)  for  payment  of  the  intereft 
of  the  faid  debts  in  the  fird  place,  and  afterwards  towards  fatif- 
fa£lion  of  the  principal  fums  ;  with  a  power  to  Paterfon  to  make 
and  renew  tacks  without  diminution  of  the  faid  rental.     Paterfon 
afterwards   brought    an   afilon  of   adjudication    againd   James 
Douglas  on  fcveral  debts  wl  ich  he  claimed  as  due  to  him ;  and  on^ 
8th  of  November  1698  obtained  decreet  therein  adjudging  the  faid* 
lands  to  him,  and  he  thereupon  alfo  obtained  a  charter  of  adjudi^-^" 
cation  from  the  crown.  • 

James  Douglas  foon  after  died,  leaving  iflue  of  the  faid  mar- 
riage a  fon  Robert,  and  the  appellants  Grace  and  Rachael  Douglas  — 
— ^Thc  faid  Mr.  Paterton  being  indebted  in  conGderable  fums  tc:^ 
the  refpondents,  he  conveyed  his  right  fo  the  faid  lands  to  hi  ^ 
nephew  Robert  Anderfon,  with  a  provifo  for  payment  of  bi-=3 
debts.  This  Robert  Anderfon  was  ferved  heir  to  Mr.  Patcrfom'' 
after  his  deceafe,  and  obtaiaed  a  charter  of  adjudication  in  hL  ^ 
own  favour  on  the  id  of  March  1700,  on  which  he  was  infeft  - 
and  he  afterwards  conveyed  all  his  right  to  the  faid  lands,  unde  ^ 
a  GmiUr  provifo  with  that  above-mentioned  to  Alexander  Anderfo^^ 
his  brother,  and  this  Alexander  was  duly  infeft  therein. 

An  oppoGtion,  however,  was  now  darted  to  the  rights  of  th 
creditors  of  James  Douglas.  Robert  his  fon,  on  the  12th  o 
December  1699,  granted  a  bond  to  Mr.  Alexander  Douglas  hi 
uncle  for  the  fum  of  ;f  2000  derling.  Upon  this  bond  Alexande 
the  uncle  gave  Robert  a  charge  to  enter  heir  in  the  faid  lands  o0- 


T? n... 


CASES  ON  APPBAL  FROM  SC0TLAN9..  XOr 

£irnflawto  Join  Graden  his  uncle  and  Grace  Graden  his  mother^ 
and  upon  Robert's  renunciationi  be  obtained  decree  of  adjudica- 
tion an  his  favour. 

And  the  faid  Alexander  Anderfon  brought  an  a£lion  before  the 
cooit  of  feflion  to  reduce  this  laft  mentioned  adjudication  ;  and 
in  this  adiou  he  called  the  faid  Alexander  Douglas  and  Robert 
Douglas  as  defenders.  It  was  contended  on  the  part  of  thrfe  de* 
fenderSi  that  by  the  marriage  contrad:  between  the  faid  James 
Douglas  and  his  wife,  the  lands  of  Earnflaw  were  only  conveyed 
to  him  in  life-rent ;  and  confcquently  that  no  debts  contra£led  by 
him,  nor  any  adjudications  thereon  could  afFeft  the  eftate  in 
prejudice  of  the  heirs  of  the  marriage  in  whom  the  fee  was 
vefted.  After  fundry  proceedings,  the  court  on  the  20th  of  No* 
▼ember  1705  *<  found,  that  by  the  contra£l  of  marriage  with 
<*  the  charters  and  fafines  following  thereupon,  Mr.  J.imes 
<<  Douglas  the  huCband  was  fiar  of  his  lands  and  others  contained 
**  in  the  faid  contraft." 

It  was  then  contended  on  the  part  of  the  defenders,  that  thojp^h 
by  virtue  of  the  marriage  contra£l,  the  hufband  might  have   tlie 
fee  of  the  eftate,  yet  his  only  right  being  by  conveyance  from 
Grace  his  wife,  {he  herfelf  had  no  right,  for  (he  was  only  ferved 
heir  to  John  Graden  her  father,  but  the  father  had  before  that 
doie  conveyed  his  eftate  to  his  fon,  who  was  infeft  therein  ^  and 
dns  eftate  was  now  in  hitreditate  jacente  of  the  fon,  and  could  not 
be  conveyed  by  Grace  to  her  hufband : — Upon  this  point  the 
court  on  the  29th  of  November  1705   "repelled  the  ilefcnce 
^  fonnded  on  the  difpoGtion  granted  by  John  Graden  to  l/is  fon, 
*'  with  the  fafine  following  thereupon,  in  refpe£l  the  •  ime  were 
"  oot  cloathed  with  poflcffion,  and  the  fafine  not  regiltnte,   ind 
**  therefore  reduced  the  faid  rights,  and  preferred   the  purfuer 
"  Mr.  Anderfon»  and  the  creditors  of  Mr*  Alexander  Patcrf  .n." 
'rhe  defenders  Meflieurs  Douglas  reclaimed,  and  inGitcd  furaicr 
thattfaofe  claiming  under  Faterfon  fhould  cunt  and  rerkon   lor 
tbeirintromiffions  with  the  eftate: — The  court  on  the  7th  ot  De- 
cember 1705  **  adhered  to  their  two  former  interlocutors,  but 
"  decerned  the  faid  creditors  to  produce  the  grounds  of  tht^ir 
*'  debts  and  adjudications  thereupon,  and  allowed  tiie  peiitioiu  rs 
"  to  fee  the  fame,  and  remitted  to  the  lord  ordinary   to   litMr  tlic 
"  objcflions    ^gainft  ihe  faid  arljudicaiions  and   ilie  alU  ^Jti(;n:. 
**  of  payment  of  the  fums  contained  in  Mr.  Alexander  Pat-iiorii 
"  adjudications." 

Parties  having  accordlnplv  gone  before  the  ordinuy,  U  v;as 
objcfted,  that  as  the  defender's  adjudication  piocc»rdt\'  L\[;on  a 
charge  to  enter  heir  to  J  i>hn  and  Grace  Graden  l;*^  u'Il'c  .iiul 
"mother,  the  fame  was  vjid  ;  and  that  unlefs  the  dci.  Jtii-.  r ,  v«juid 
fubjcdl  thenifelves  to  the  payment  of  James  Dou;^!.. .  ■  u-  v.  .  oy 
fci^e  themfelves  heir  to  him,  they  had  no  title  i'»  cjuv..:  j.  uJw 
^*gnts  of  the  creditors.  The  Lord  Ordinary,  on  t.  tr  ^.»  .,  i^- 
'^uary  1706,  "  found  that  the  defender's  adjutiiinijn  :.ji:^'  ^^i-'^' 
"  ooly  upon  a  charge  to  enter  heir  to  John  Graden  tu.  ti.  !j'..ti<  r';, 
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*•  uncle,  and  Grace  Graden  the  d<!fcndcr'8  mother,  and  that  the 
**  difpofirion  of  John  Graden  the  father  to  John  Graden  the  fon, 
•*  the  defender's  uncle,  and  fa(ine  thereon  being  aheady  reduced, 
"  and  that  the  lords  have  found  that  the  father  had  right  to  the 
"  fee  of  the  eftate,  and  not  the  mother,  therefore  the  defender's 
^*  adjudication  fell  in  confequence ;  and  in  regard  the  defenders 
•«  refufed  to  fubjeft  themfelvcs  to  the  purfuer's  legal  diligences, 
«*  and  pay  off  the  debts  upon  this  event,  therefore  reduced  the 
*'  faid  adjudication,  and  decerned  that  the  purfuer  had  the  only 
«f  good  and  undoubted  right  of  property  of  the  faid  lands  of 
*•  Earnflaw,  and  ordained  him  to  be  entered  into  the  quiet  pof- 
'*  feffion,  and  receive  the  rents  thereof,  and  decerned  that  the 
•*  defenders  (hould  not  receive  any  of  the  rents  and  profits  of  the 
'*  faid  lands,  or  any  part  thereof,  they  having  no  right  thereto.** 
And  the  defenders  having  reclaimed  again  (l  this  interlocutori  the 
fame  was  adhered  to  by  the  whole  court,  and  decree  was  cx- 
trafted  on  the  22d  of  February  1706. 

The  rcfpondcnts  being  creditors  of  Alexander  Patcrfon  and 
Robert  Anderfon  before  mentioned,  afterwards  adjudged  the 
faid  lands  of  Earnflaw,  and  procured  a  charter  thereon  from  the 
crown,  upon  which  they  were  infeft.  They  afterwards  brought 
an  adion  of  ranking  and  fiile,  and  called  the  whole  creditors  of 
James  Douglas  and  of  Mr.  Paterfon,  and  all  claiming  under  them : 
And  the  appellants,  as  creditors  of  their  father  by  bond  of 
proviGon,  now  appeared  contending  that  the  refpondents  by 
receipt  of  the  rents  had  been  fully  paid  their  debts.  The 
court  granted  a  joint  commilTion  to  both  the  appellants  and  ref- 
pondents, to  prove  the  yearly  value  of  the  faid  lands  of  Earnflaw 
and  others,  and  how  many  years  purchafe  the  fame  might  be  fold 
at,  and  the  deductions  therefrom,  and  allowed  the  refpondents  to 
prove  the  faid  Mr.  James  Douglas,  Mr.  Alexander  Paterfon,  and 
Mr.  Robert  Anderfon,  bankrupts,  and  ordained  the  feveral  credi* 
tors  to  depone  to  the  verity  of  their  refpedlive  debts.  Several 
witncffes  for  the  refpondents  were  examined,  and  after  fundry 
proceedings  the  court  found  "  that  the  debts  exceeded  the  value 
**  of  the  eftate,  and  found,  that  Mr.  James  Douglas  was  bank- 
**  rupt  in  1578/.  and  that  Mr.  Alexander  Paterfon  was  bankrupt 
*'  in  850/.  and  that  Pwobert  Anderfon  v;as  bankrupt  in  500/. 
**  beyond  the  value  of  their  eflatcs,  and  therefore  preferred  the 
•'  refpondents  to  the  appellants,  and  found  the  appellants'  right 
•*  null."  The  preferences  of  the  creditors  were  afterwards  afccr- 
tained,  and  to  ihfle  interlocutors  the  court  on  feveral  occafions 
adhered  when  reclaimed  againft  by  the  appellants :  decree  was 
extra£led  on  the  23d  of  February  1 7 1 1. 

In  purfurance  of  thefe  proceedings  the  faid  eftate  was  foM,  and 
the  refpondent  Jame?;  Moore  purchafed  the  fame  at  a  publick  fale, 
paid  the  price  to  the  creditors,  and  obtained  a  charter  from  the 

tnterti        crown  on  which  he  was  itifefr. 

j'14  ^" '  ^^^^  appeal  was  brought  from  "  feveral  interlocutors  or  decrees 

"  ol  the  Lords  of  Council  and  Scffion,  made  on  the  behalf  of 

**  Jamcc> 
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«  James  Moore  for  himfelf  and  as  aflTignee  of  Hugh  Patcrfon,  and 
«  of  others*" 

Heads  of  the  Appellants*  Argument. 

By  the  marriage  contra£t  between  James  Douglas  and  Grace 
Graden,  there  was  no  greater  eflate  granted  to  the  faid  James 
Douglas  than  for  his  life  only.  By  the  whole  tenor  of  the  faid 
contra£b,  and  more  efpecially  by  the  principal  or  granting  claufe 
therein,  whereby  the  grantor's  intention  is  bcft  feen  (other  colla- 
teral claufes  being  left  to  the  writers  who  often  infert  words  therein 
as  they  think  fit)  this  appears  to  have  been  the  true  intent  and 
meaning  of  the  faid  Grace  Graden  the  grantor.  The  debts  of 
the  father  of  the  appellants  ought  not,  therefore,  to  afFe£l  the 
inheritance  of  the  faid  eftate  in  prejudice  of  Robert  Douglas  the 
heir  of  the  marriage. — ConjunB  fee^  efpecially  where  the  eftate 
cornea  by  the  wife,  as  this  does,  in  its  largeft  extent  fignifies  no- 
thing but  life-rent.  Were  this  otherwife,  in  the  prefent  cafe,  it 
is  explained  and  qualified  by  the  addition  of  the  words  or  life-rent y 
and  by  the  fubfequent  limitations  to  the  heirs  of  the  marriage  in 
fee,  and  in  default  of  fuch  ifTue  to  the  heirs  of  the  hufband, 
which  were  wholly  ufelefs,  if  by  the  words  of  the  firft  limitation 
the  bufband  had  an  eftate  in  fee.  When  any  doubt  exifts  to 
whom  an  eftate  did  firft  belong,  the  fame  is  prefumed  by  law  to 
belong  to  the  man ;  but  here  it  is  evident,  the  eftate  did  firft  be- 
long to  the  wife :  and  a  hufband  may  have  a  conjun£l  fee  of  his 
wife's  eftate,  but  not  an  abfolute  fee,  and  at  moft  is  only  a  truftee 
for  the  heir  of  the  marriage  until  he  exifts.  The  heir,  upon  his 
exifting,  has  a  jus  quafitum  et  proprinm  in  the  inheritance  of  his 
mother  with  the  burthen  of  his  father's  life-rent,  and  may  force 
the  father  to  aliment  him  out  of  the  life-rent ;  and  the  heir, 
after  the  death  of  his  father  and.  mother,  needs  only  ro  be  fcrved 
heir  of  line  and  provifion  to  his  mother  as  dying  laft  veft  and 
feifed  in  the  abfolute  fee,  and  could  never  thereby  be  made  liable 
to  the  payment  of  his  father's  debts  to  whom  he  does  not  fucceed 
as  heir. 

With  regard  to  the  refignation,  charter  and  fafine  in  1673  ;  the 
wife  was  certainly  denuded  of  all  her  right  to  the  inheritance  by 
the  marriage  contraft  ;  and  fince,  purfuant  to  that  contraft,  refig- 
nation, charter  and  fafine  had  been  made  and  granted  five  years  be- 
fore this  fecond  refignation,  the  fecond  refignation  was  null  in  iifelf, 
l>cing  obtained  without  any  confideration  from  one  who  had  no  right. 
But  even  fuppoCng  (which  is  contrary  to   the  fad,)  that  by 
Ae  words  of  the  marriage  contraft  an  eftate  in   fee  might  have 
Paflcd,  if  the    faid    Grace  Graricn    had  been    feifed  of  fnch  an 
eftate;  yet    (he  herfcif  could  not  grant  any  eftate  to  her  faid 
hufband.     She  herfelf  .had  no  other  eftate  in  the  faid  lands,  than 
^hat  (he  claimed  as  heir  ferved  to  her   faid  father,  who  had  no 
P^inner  of  right  therein ;  for  the  fee  thereof  was  wholly  vefted 
i^  the  faid  John  her  brother,  who   died  feifed  tlwrof ;  and  as 
fiit  did  not  ferve  herfelf  heir  to  him,  who  died  laft  feifed   her 
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fcfvicetoher  father  was  void.  And  this  allegation  was  fupportcd 
in  the  Court  of  Seflion,  by  a  decifion  of  their  own  in  another 
cafe  exa£lly  parallel  (^?). 

(The  appellants  alfo  (late,  that  Alexander  Paterfon  had  been 
fully  paid  his  debts,  by  receipt  of  rents  and  profits ;  they  make 
obje£lions  to  the  rental  proved  before  the  Court  of  Seflion,  and 
to  this  4iecree  finding  the  Ief«al  expired,  and  refuGng  to  give 
the  appellants  their  option  to  redeem.) 

Heads  of  the  Refpondents*  Argument, 

By  the  marriage  contaa£l,  the  faid  lands  were  conveyed  to 
Mr.  Douglas  in  fee.  Even  by  the  difpofjtive  claufe  in  the  con- 
tra<^  of  marriage,  if  the  quedion  had  turned  upon  that  claufe 
aione,  the  hufband  is  clearly  made  fiar  of  the  eftate.  Though  in 
this  claufe  of  the  faid  contract,  the  lands  ars  at  (irfl  only  conveyefl 
to  the  faid  James  Douglas  in  life-rent,  yet  this  claufe  by  limiting 
thefe  lands,  in  remainder  to  the  nearefl.  lawful  heirs,  and  aflignees 
of  Mr.  DougUs,  witli  a  ref<^rv^tion  to  the  faid  Grace  of  her 
life-rent,  without  doubt  cdabllfhes  the  fee  in  him;  for  (he 
being  only  life-renter,  and  the  fee  remaining  in  him  and  his 
heirs,  the  cdate  of  inheritance  being  neceflarily  fomcwhere  mult 
be  in  him:  and  this  claufe  if  doubtful  is  to  be  explained  by  the 
other  claiifes  of  the  contrail. 

But  though  that  matter  wf  re  not  fo  clear,  yet  the  charter  under 
the  great  feal  and  fafine  following  thereupon,  which  are  matter 
of  record,  having  cdablifhed  the  fee  in  Mr.  Douglas's  perfooi 
the  creditors  were  in  bona  fide  to  lend  money  to  him,  (ince  it  ap- 
peared upon  recoid  that  the  fee  of  the  edate  was  in  him,  and 
he  not  tied  up  cither  from  contrading  debts,  or  alienating  the 
lands.  Nor  had  the  creditors  any  notice  of  the  contract  of 
marriage,  or  of  the  difpofitive  claufe  therein,  nor  could  they  fince 
it  was  not  recorded,  and  of  confequence  could  not  be  bound  by 
any  claufe  therein  contained,  though  clearly  againft  them,  as 
this  claufe  is  not.  And  Mr.  Dcuglus  did  during  his  life  grant 
leafes,  and  exercife  all  other  a£is  of  property  as  any  other  in 
whom  the  fee  of  an  eflate  is  could  do, 

Grace  Graden  being  fcrved    heir  to  John  Graden   her  father 
in  1663,    and    retoured,  as   appears    upon   record,  that   fervice 
1617,0.13.  cannot  now  be  quciiioned,  fince  by  aft  of  parliament  1617.  c. 
13.,  no  fervice  or  rctour  is  queftionable  unlels  within  20  yca^s  • 
and  it  was  more  than  40  years  before  her  fervice  was  quarreti^d. 
Bcfidrs,  the  difpofition   by  John  Graden,  the   father   to  his  Ton 
when  under   ape,  with   the   fafine  thereon,  were   revokable  at 
ple.ifure ;  and  the  fathtr  notwithftanding  thereof  continued    ab- 
solute proprietor  of  the  eftate,  and   granted  heritable  fecu^ities 
thereon,  and  leafes  thereof,  and  did  all  other  afts  of  property 
even  during  the  fon's  life,    much    more  after  his  death,  whidi! 
happened  in  the  father's  life-time.    So  that  the  fon  dying  before  the 

(tf)  Diilcton*«  Dcub^s  and  Decifionsj  vou  Fiar,  Duke  and  Ducbefs  of  Monmouth. 

father^ 
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hiitT,  and  a  minor,  and   tbefe  deeds  never  being  delivered  or 

ott  of  the  father^s  cuftody,  the  father  notwithflanding  of  the 

deed  to  the  fon,  was  vejl  and  fetfed  in  the  property  of  theeftate, 

tnd  the  fon's  right  evaniQiedj  and    confequently  the    daughter 

was  in  the  right  to  fcrve  heir  to  her  father  and  take  no  notice  of 

thefoD.    The  Court  of  Seflion  decreed  the  fame  in  a  cafe  Rofe 

Fiflcham,  againft  Muirhead  of  Bradiiholm^  which  was  affirmed 

upon  appeal  by  the  Houfe  of  Lords.     Indeed  flie  could  not  do  No.  1.  of 

othcrwife  than  (he  did,  for  Ihe  could  not  know  of  the  difpoGtion  *K"  Coikc- 

to  the  fon,  or  the  fafine  thereon,  for  neither  of  them  were  re 

corded,  nor  was  the  fon  ever  in  'pofleiEon,  but  died  under  age, 

and  by  the  adl  of  parliament    1617.  c*  i^-»  ^  fafines  are  de*  1617,  c.  16. 

dared  void  as  againft  third  parties,  if  not  regiilered  within  fixry 

days  after  they  are  taken.     But  this  fafine  never  was  regiftered 

and  confequently  neither  the  daughter  nor  the  creditors  cou'd 

bow  any  thing  of  it ;  and  as  (he  was  ferved  heir  to  her  f  a:l'..'r 

who  died  feifed  and  poflc(rcd  thereof,  Mr.  Paterfon  and  the  other 

creditors  were  in  bona  fide  to   lend  money  to  Mr.  Douglas,  who 

claimed  under  the  faid  daughter,  and   flood  publickly  infeft  by 

Wk  of  a  charter  under  the  great  feal. 

(The  refpondents  alfo  traverfe  or  deny  the  fa£ls  (lated  by  the 
ippcUarKs,  with  regard  to  the  payment  by  receipt  of  rents  and  as 
to  die  proof  of  the  rental.) 

After   hearing   counfel,    //   is  ordered  and  adjudged^  that  the  JudgoKof, 
ftt^and  appeal  be  di/mijed,  and  that  the  feveral  interlocutors  or  jf^*"* 
iicrtts  therein  complained  of  be  affirmed* 

For  Appellants,  P.  King.     N.  Lechmere. 

For  Refpondents^         Rob,  Raymond^     John  Pratt. 


Sir  Robert  Home,  Bart.         ...      jippellant ;    Cafe  28. 
Sir  Patrick  Home,  Bart.         .         -        .      Refpondent. 

ift  July  1714. 

Siqmefiratkn.''^k  fequeftration,  granted  of  an  eftate,  where  a  perfo.')  was  ia 
poflcffiun  by  virtue  of'  a  tack  fiom  his  father  for  pjjmer.t  of  debt*,  adjudi- 
cations  in  his  pnrfnn  with  expired  legals,  and  a  difpofiiion  from  an  rider  bro- 
ther, which,  though  reduced  for  fraud  and  circumveniiooy  was  iHil  to  ftand 
at  a  fecurity  for  ihe  onerous  caufe  thereof. 

Prf/««i^Miv.— From  circumflancea  of  prrfumpti'^n  a  perfnn  is  made  to  count 
a»d  reckon  for  property,  which  with  his  cooleni  had  lormerly  been  coovejed 
by  a  weak  elder  brother  to  another  perfon. 

A  FTER  the  judgment  was  given  in  the  former  appeal  (No.  15.  of 
'^  this  colle£lion)  the  parties  returned  to  the  Court  of  Se(rion, 
andfondry  proceedings  were  had  in  the  a£lion  of  count  and  reckon- 
^H*  On  the  24th  of  February  17 13,  the  Lord  Ordinary  found 
^ir  Patrick  the  refpondent  liable  both  for  the  real  and  perfonal 
cftate  contaiaed  in  the  difpoGtion,  and  difcbarge  granted  to  bim 

in 
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in  terms  of  the  judgment  of  the  Houfe  of  Lords,  and  ordered 
him,  in  terms  of  an  interlocutor  of  the  i8th  of  November  i<^9i, 
to  account  from  Martinmas  1671,  and  to  give  in  a  charge  againft 
himfelf,  with  his  difcharge  and  vouchers  according  to  the  late 
Aa  of  Se-    a£l  of  Sederunt.     The   refpondent  having  reclaimed,  the  Court 

al^Nor        ^^  ^^^  ^^  ^^  J'^^y  '7*3>  adhered  to  the  former  interlocutor  with 

S7XI.  *       an  addition  in  thefe  words,  viz.  "  in  fo  far  as  concerns  the  whole 

**  fubjedi  difponed  by  Sir  John  Home  to  Sir  Alexander  his  fon,  and 

<<  by  Sir  Alexander  with  confent  of   the  refpondent  to  George 

•*  Home  of  Kaims." 

The  appellant  thereupon  petitioned  the  Court  to  have  the 
eftate  fequeftrated,  and  a  factor  appointed  to  receive  the  rents 
and  profits  ;  but  after  anfwers  for  the  refpondent,  the  Court  on 
the  7th  of  July  1713,  unanimoufly  <*  refufed  a  fequeftrattoti  in 
**  this  (late  of  the  procefs." 

The  refpondent  having  alfo  reclaimed  againfl;  the  faid  inter* 
locutorof  the  2d  of  July,  and  particularly  againfl:  that  part  of  it 
which  found  him  liable  for  what  had  been  difponed  to  George 
Home  of  E^aims ;  after  anfwers  thereto  the  Court  on  the  i6th 
of  July  1 7 13,  *^  found  the  refpondent  not  accountable  for  the 
**  contents  of  the  difpoGtion  made  by  Sir  John  Home  to  Sir 
•*  Alexander,  which  were  difponed  by  Sir  Alexander  with  the 
"  refpondent's  confent  to  George  Home  of  Kaims." 
Zntered,  Thc  appeal  was  brought  from  **  two  decrees  or  interlocutors 

♦  Mty,        <c  ^f  jj^g  Lords  of  Council  and  Seflion  of  the  pch  and  16th  days 

I7I4'  tff     r  T  1  >» 

"  of  July  17 13. 

On  the  Sequejlration, — Heads  of  the  Jppelloinfs  Argument. 

Theleafe  granted  by  the  late  Sir  John  Home,  was  abfolutelyi 
deed  of  truft  for  payment  of  debts,  and  to  difburthen  the  entailed 
eftate  in  favour  of  the  appellant's  father  and  his  heirs ;  and  the 
refpondent  having  fo  grofsly  broken  his  trufl,  and  fo  long  avoided 
to  come   to  an  account,  it  was  in  law  and  equity  juft,  that  tbe 
rents  fliould  b«  fequeftrated  \  for  fo  long  as  the  refpondent  con- 
tinued to  poftefs,  it  wjs  his  intereft  never  to  make  a  fair  account 
.The  refpondent  cannot  claim  the  benefit  of  the  leafe,  as  he 
has  during  the  courfe  of  43  years   failed  in  the  performance  of 
every  condition  and  claufe  to  which  he  was  bound,  and  indeed 
obferved  nothing  fave  his  entering  to  poffefs :  and  fmcc  in  equity 
and  by   the  law  of  Scotland,  a  tenant  or  leflee  may  be  removed 
before  the  term  of  his  leafe  expires,  ft  male  verfatus  efl  in  re  c^n- 
ducla^  the  appellant  might  well  infift  that  the  refpondent  fliould 
be  removed,  and  that  the  appellant  fhould  have  accefs  to  poifeC?* 
.    All  that  thc  appellant,  however,  infiftcd  for  was,  that  after  (^ 
long  a  time  during  which  no  account  had  been   made,  the  cftat^ 
might  be  fequeftrated  till  it  (hould  appear  in   the  event  who  hs^ 
beft  right. 

But  the  refpondent  having  entered  by  the  leafe  muft  poflefs  b^ 
it,  and  muft  anfwcr  according  to  it,  nee  potuitfibi  mutare  caufaff^ 
pojpjponis.  If  he  have  other  titles,  being  once  removed^  h^ 
may  make  ufe  of  them  to  recover  pcffeffion,  but  he  muft  firft  b^ 


J 


CASES  ON   APPEAL   FROM  SCOTLAND.  tO^ 

judged  by  the  leafe  by  which  he  entered.  The  pretended  expired 
adjadications  in  his  perfon  are  no  titles  to  keep  pofleflTion  for  they 
are  led  for  debts  which  ought  to  have  been  paid  by  the  trails  he 
undertook.  As  to  the  difpofition  of  1 694,  it  is  found  to  have  beea 
gained  by  fraud  and  circumvention,  and  therefore  can  be  no  title  to 
continue  to  poffefs,  and  though  It  be  not  abfolutely  fet  afide,  but 
fo  as  dill  to  remain  as  a  fecurity  for  a  debt,  it  lies  on  the  refpon- 
dent  to  make  out  that  debt,  or  valuable  confideration  before  he 
an  have  the  benefit  of  it ;  for  the  deed  being  obtained  by  fraud 
ic  prefumes  not,  and  proves  not  in  law.  If  there  be  any  valuable 
confideration  or  juft  title,  the  refpondent's  right  will  be  entire,  and 
in  the  event  of  the  caufe,  he  will  have  what  belongs  to  him.  It 
b  mod  ufual  by  the  prafiice  of  Scotland  to  fequeftrate  eftates^ 
where  there  is  a  controverfy  concerning  the  titles,  and  more 
efpecially  where  there  is  manifeft  delay  in  coming  to  an  account 
ai  there  has  been  in  this  cafe  for  40  years. 

Heads  of  the  Rtfpmdenfs  Argument  thereon^ 

The  appellant  and  his  mother  have  all  along  been  in  poileflioa 
of  two  thirds  of  the  ellate.  The  refpondent  being  in  pofleffion 
by  die  leafe  which  is  to  endure  till  all  the  debts  be  paid,  he  cannot 
be  removed  till  it  appear  if  the  debts  are  or  ought  to  have  been 
pid,  which  cannot  be  done  till  the  count  and  reckoning  be 
dofed.  The  refpondent  has  alfo  two  other  titles  in  his  perfon 
foffdent  to  exclude  the  fequeftration,  namely,  adjudications  with 
expired  legals,  and  fecondly,  the  difpofition  granted  by  Sir 
Alrxander  Home,  which  by  the  judgment  in  the  former 
appeal  is  not  reduced  wholly,  but  13  ordered  to  ftand  as  a 
fecurity  for  any  onerous  caufe  or  valuable  confideration  paid  or 
made  good  by  the  refpondent  for  the  fame.  The  refpondent 
has  given  in  his  accounts  Ggned  by  him,  with  the  vouchers  thereof 
conform  to  the  late  a£t  of  Sederunt,  whereby,  if  the  fame  (hall 
bedifproved,  he  will  be  fubjefl  to  be  decerned  in  double  of  what 
Ihould  be  omitted  out  of  the  charge.  By  thefe  accounts  it  ap- 
pears, that  not  only  the  debts  due  to  th<  refpondent,  and  which 
be  has  paid,  and  the  valuable  confideration,  which  was  al- 
lowed him  by  the  faid  judgment,  doth  far  exceed  not  only 
tbat  part  of  the  ellate  which  the  refpondent  poiTcfTes,  but 
slfo  the  value  of  the  whole  eftate :  and  no  fequeftration  has 
ever  been  allowed  in  a  fimilar  cafe.  The  interlocutor  appealed 
from,  being  the  undoubted  law  of  Scotland,  the  Court  unani- 
nioufly  pronounced  the  fame  without  a  contrary  vote;  and  the 
appellant  did  not  oSer  to  reclaim  therefrom. 

0»  the  Interlocutor    \6th    July    17 13. — Heads  of  the  Appellants 

Argumtnt. 

At  pronouncing  this  interlocutor  the  Court  were  divided  In 
<^pimon  ;  but  they  had  no  power  to  do  otherwife  than  to  appoint 
tberefpondei^t  to  account  for  the  contents  of  the  faid  difpofition  ; 
for  the  judgment  of  the  Houfe  of  Lords  docs  exprtfsly  order^  that 

the 
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the  refpcndent  do  acc^unt^  not  only  <'  for  the  rents  and  profits 
<*  the  truft-eftate  granted  to  him  by  Sir  John  Home  by  leafe  i( 
"  May  167 1,  but  for  all  other  fums  of  money,  debts,  or  mo^ 
**  ables  contained  in  the  aforefaid  difcharge  and  difpofitton,  whi 
«*  belonged  to  the  faid  Sir  John  Home,  and  were  received  by  1 
*<  Patrick  Home,  and  which  ought  to  have  been  applied  for  t 
**  debts  charged  on  Sir  John's  eftate."  Now  a  confideral 
branch  of  the  fubjefls  in  queftion  is  fpecially  contained  in  t 
difpofition  reduced  by  the  former  judgment,  viz.  an  apprizi 
over  the  eftate  of  Lammerton,  which,  though  it  had  forme 
been  conveyed  to  George  Home  of  Kaimes,  is  again  therein  t 
prefsly  conveyed  to  the  refpondent.  And  the  whole  other  fubje 
in  the  difpofition  in  queftion  were  contained  generally  in  1 
aforefaid  difcharge  and  difpofition  fet  afide  by  the  judgment  of  1 
Honfe  of  Lords  \  for  the  refpondent  was  liable  to  apply  the  fubje 
in  queftion  to  the  payment  of  debts  within  one  year  after  his  fathc 
deceafe  in  cafe  his  brother  Sir  Alexander  did  not.  And  the  : 
fpondent  did  by  fraud  and  circumvention  obtain  the  forefaid  d 
charge  (now  fet  afide),  whereby  he  is  not  only  acquitted  of  a 
account  for  the  rents  and  profits  of  the  truft*eftate,  granted 
him  by  leafe,  but  of  his  intromifiion  with  all  debts,  fums  of  n 
ney,  goodSf  &c.  intromitted  with  by  him^  which  belonged  to  1 
deceafed  Sir  John  Home. 

It  was  proved  in  the  a£lion  below,  that  although  the  difpofili 
was  made  by  Sir  Alexander,  with  confent  of  the  refpondent, 
the  faid  George  Home,  yet  in  h(k  the  refpondent  had  the  pofi 
(ion,  and  accounted  with  the  fervants  entrufted  with  the  mot 
ables,  and  otherwife  applied  confiderable  parts  thereof  to  I 
own  ufe. 

Refpondenfs  Argument  thereon. 

It  would  be  againft  all  reafon  to  make  the  refpondent  liable 
account  for  Sir  John  Home's  perfonal  eftate,  which  had  be 
a£lually  difpofed  of  by  the  appellant's  father  to  George  Home 
Kaimes,  for  payment  of  fome  part  of  Sir  John's  debt ;  and  t 
faid  George  Home,  as  appeared  by  the  evidence  of  feveral  u 
nefles  adduced  by  the  appellant  in  the  a£lion'of  count  and  reck( 
ing,  had  intermeddled  with  and  difpofed  of  the  fame ;  and  p; 
ticularly,  it  appeared  that  the  faid  George  Home  having  afterwa; 
afligned  the  faid  perfonal  eftate  to  Henry  Home  his  nephew,  w 
a  claufc  that  he  ())ould  be  accountable  to  the  appellant's  fath 
he  the  faid  Henry  Home,  after  his  uncle's  c?eceaff,  by  his  bo 
deited  the  21ft  of  January  iC^8i,  obliged  himftlf  to  account  w 
and  pay  to  the  appellant's  father  whv^t  ftiould  appear  to  be  due 
him  from  the  faid  George  Home.  Upon  this  bond  the  appellor 
father  afterwards  brought  an  adlion,  before  the  Court  of  Scfiic 
againft  the  faid  Henry  Home ;  and  in  a  count  and  reckoning  hi 
thereupon,  the  appellant's  father  gave  in  a  ch2rge,  containin] 
particular  account  of  all  the  perfonal  eftate  which  had  been  c 
poned  by  his  father  to  him,  and  by  himaffigned  to  the  faid  Geoi 

Hom 
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Home;  and  the  faid  Henry  Home  gave  in  a  difchargei  mendon* 
fflgthe  feveral  debts  that  were  due  by  Sir  John  to  the  faid  George 
HoffiCiand  which  he  had  paid  for  him  with  the  vouchers  thereof^ 
£tf  exceeding  in  value  the  perfonal  eftate  which  the  faid  George 
Home  had  intermeddled  with.  Several  articles  having  been  de« 
bated,  and  a  time  limited  to  the  appellant's  father  fqr  proving 
his  charge,  and  he  having  failed  therein,.  Henry  Home,  on  the 
6tbof  November  1684^  obtained  a  decree  whereby  he  was  freed 
and  difcbarged* 

After  hearing  counfel,  //  is  ordered  and  adjudged  that  the  faid  Jvdgineotj 

wUriocutor  of  the  l6tb  of  July  1713,  be  reverfed ;  and  that  the  re»  «  J"'y»      ^ 

eeifi  ef  George  HotHe  of  Kaimes^  of  the  contents  of  the  dij^tion  made  '^'** 

i}  Sir  John  Home  to  Sir  Alexander ^  which  were  di/pojed  of  by  Sir 

Akxonder  with  the  refpondenfs  confent  to  the  faid  George  Home,  be 

taimtobe  the  receipt  of  the  refpondent :  and  that  the  refpondent  da 

ther^ore  account  for  the  contents  of  the  difpofition  made  by  the  faid  Sir 

Jdm  Home  to  the  faid  Sir  Alexander^  which  were  difpofed  ^  by  the 

fdiiir  Alexander,  with  the  refpondenfs  confent^  to  the  faid  George 

Home:  And  it  is  further  ordered^  that  the  Lords  of  Seffion  do  appoint 

a  nether  of  the  profits  of  the  trufi  eflate  in  queltion  until  fuch  time 

OS  Ae  accounts  fball  be  taken^  in  purfuance  of  this  order  and  the 

femer order  of  this  houfe  of  the  ifth  May  1712/  and  do  liiewife 

oritr  ibat  the  tenants  of  the  trufl  eflate  do  pay  th^  rents  now  in  arrear^ 

miii  rents  which  fball  grow  due  for  the  future  ^  to  fuch  receiver  : 

mi  tietfuch  arrears  of  rent  and  grooving  rents  as  fhall  be  paid  to 

/tf  receiver  be  duly  accounted  for  and  placed  forth  at  intereflj  with 

offnhtion  <f  the  Lords  of  Sejfion^  as  foon  as  conveniently  may  be^ 

jvr  the  benefit  of  fuch  of  the  faid  parties  as  fhall  appear  to  be  entitled 

thereunto  upon  the  event  of  the  faid  account » 

For  Appellant,  Rob.  Raymond.     Tho.  Lutwycbe. 

For  Refpondent,  P.  King.     Sam.  Mead. 
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Forbet, 
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1712* 


John  Falconer  Efq.  and  others.  Creditors 
of  Thomas  Craig,  late  of  Riccarton,  Efq. 
deceafed,        -        -  -         - 

John  Mufhet  and  others,  Creditors  of  Robert 
Craig  of  Riccarton,        .        .        - 

3d  July  1714. 


Appellants  j 
Refpondents 


Deftlnstion. 
Kciss  male. 


Ttfr/xrV.-^It  bejng  found  thar,  in  rcfpeft  ao  entaif,  with  prohibitory  claur< 
concained  00  iriirancy  of  the  right  of  the  coniravenery  the  debts  of  the  ht 
lA  pofleffion  did  equally  aft'e^  cbe  eftate  with  the  debts  of  his  predcccHibri 
th:  judgmrnt  is  reverfed. 

An  entail  executed  prior  to  the  a£l  1 6S5  faftained,  though  obje£licn  ma 
that  it  was  not  rrgiftered  in  terms  of  that  k(X* 
/     ConftruSiion  —The  Court  of  Scirion  having  found  that  the  irritancy  of  the  co 
travener's  right  in  the  entail  of  Riccarton  did  only  refpe^  the  heirs  femal 
and  not  the  hein  male ;  their  judgmertt  is  reverfed. 

TTHOMAS  Craig  late   of   Riccarton,   deceafed,  executed   a 

-''    entail  of  his  eftatc  of  Riccarton  and  other  lands,  which  ha 

been  long  enjoyed  by  his  ancedors,  in  the  following  manner  :- 

On  the  14th  of  March  1684,  he  executed  a  procuratory  for  r( 

iigning  the  fame  to  the  crown,  and  afterwards  procured  a  chart< 

under  the  great  feal,  dated  the  29th  of  January  i686j  whereb 

the  faid  eftate  and  lands  were  granted  {a)  *<  dile£lo  nro  Thorn: 

*^  Craig  de  Riccarton  et  hsrredibus  mafculis  ex  ejus  corpore  him 

**  procrean.  quibus  deficien.  Roberto  Craig  ejus  fratri  ct  hxred 

<<  bus  mafculis  ex  ejufd.  Roberti  corpore  llime  procrean.  quibu 

"  deficien-  Joanni  Craig  ^jus  fratri  et  harredibus  mafculis  d 

•*  corpore  didl.  Joannis  Itime  procrean.  quibus  deficien.  Jacob 

**  Craig  ejus  fratri  et  hxredibus  mafculis  ex  ejus  corpore  Itim 

•'  procrean.  quibus  deficien.  Wmo  Craig  ejus  fratri  cthxredibu 

"  mafculis  ex  ejus  corpore  Itime  procrean.  quibus  deficien.  filiJ 

•*  legitimae  hatu  maximx  dift.  Thomae   Craig   ex  ejus  corpoi 

**  procrean.  abfque  divifione,  et  bxredibus  mafculis  ex  corpoi 

**  ejufd.  filix   procrean.    quibus  deficien.  dift.  Thomx   Crai 

"  ejus  alteri  filice  fine  divifione  et  hxredibus  mafculis  ex  ejuf< 

filix  corpore  Itime  procrean.  et  ita  dcinceps  fuccefllve  quai 

diu  diQ.  Thomas  Craig  filias  habuerit;  quibus  oibus  deficiei 

dift.  Thomx  Craig  ejus  propinquioribus   Itimis  hxrcdibus  < 

afiignat.  quibuscumque  ha^rie  et  irredimabili^er  cum  et  fub  pr< 

'^  vifionibus  re(lri(5lionibus  limitationibus  et  conditionibus  fubti 

**  exprefs.     Omnes  et  fingulas  terras  baronias  aliaque  rexive  poft* 

Coraitions,    **  mcut.  VIZ.  totas  Ct  iutegras  terras  deRiccartOH,  &c.     Cum 

proviOons,     <«  fub  hac  tameu  provifione  et  conditione  quod  dift.  Robert 

**•  "  Joannes  Jacobus  etWmusCraigs  fratres  dift.  Thomx  Craig 

<^  hxredes  mafculi  ex  eorum  Corporibus  procrean.  nullam  poteil 

(a)  On  account  of  the  (ingular  imprrtance  of  thi^  cafe,  and  as  the  daufes  of  the  ch 
ter  are  not  recited  verbatim  either  in  the  Appeal  Cafes  or  the  Decifioos  where  it  is 
ported,  a  copy  of  the  deflinarinn  and  claufes  irritant  and  refolutWe  was  procured  from ' 
General  Rcgifler  Hcufe^  which  is  here  made  ufe  of. 


Heirs  fe- 
male. 


ii. 


<C 
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**  tem  Tcl  libertatem  habebunt  debita  contrahere  vel  aliquod  aliud 
<<  hcete  in  prejudicio   hscredum  feminarum   ex   corpore  d'lSt. 
*'  Tfaomae  Craig  procrean.  penes  eorum  fucceflionum  ad  terras  et 
*^  Aatum  fuprament.  deficien.  haeredibus  mafculis  dicl.  Roberti 
**  Joannis  Jacobi  ct  Wmi  Craigs  Irime  procrean,     Quin  ctiam 
**  providetur  et  declaratur  qd.  oia  talia  debita  et  fa£la  contradK 
"  rel  fa£t.  per  illos  nuliius  erint  valoris  roboris  aut  effedus  ad 
"  afficiend.  di€t.  Terras  et  (latum  aut  dici.  Thomae  Craig  ejus 
''  filias  et  hseredes  feminas  qux  eifdem  fuccedcnt  liberae  et  im» 
^  manes  ab  omni  onere  quoeunque  Hne  prejudicio  tamen  di<^. 
**  Roberto  Joanni  Jacobo  et  Willielmo  Craigs  et  eorum  hseredibus 
^  mafculis  antedi£l.  providen.  fuis  fponlis  in  vitali  redditu  ad 
**  quartam  partem  did.  terrarum  et  (latus  duran.  oibus  eorum 
''  vitct  diebus  et  provifiones  et  portioncs  earum  filiabus  conceden. 
**  fi  m'^do  d'lCt*  provifiones  non  excedcnt  trium  annorum  reddit. 
"  dift.tcrrarum  interliberos  uuiufcujufque fratris.Provjdeiur  etiam 
''  ct  declaratur  quod  (i  di£l.  terrse  et  (latus  quovis  tempore  futuro 
^  (deficien.  haeredibus  mafculis  dl£l.  Thomce  Craig  et  ejus  fra- 
^  tnim  ex  corporibus  fuis  procrean.)  evenerint  ad  di£l.  hscredes 
"  feminas  tunc  et  in  eo  cafu  hxres  femina  natu  maxima  de  tem* 
^  pore  in  tempus  tantum  fuccedet  fine  divifionej  et  di£l.  hxres 
**  femina  tenebitur  et  obligabitur  nubere  viro  generofo  cogno- 
^  mine  de  Craig  vel  viro  generofo  cujufvis  alius  cognominis  qui 
**  et  lueredes  ex  ejus  corpore  procrean.  omni  tempore   poftea 
^  did.  nomen  de  Craig  all'ument  et  itifjgnia  feu  arma  domus  de 
*'  Riccarton  gerent  et  utentur.   £t  fub  hac  etiam  provifione  quod 
**  oimime  fuerit  in  poteftate  di£l.  hxredum  fxmiuarum  vel  hxre- 
^  dam  ex  earum  corporibus  procrean.  dilapidare  vel  alienare  di£l. 
**  terras  et  Statum  nee  debita  contrahere  vel  aliquod  aliud  facere 
*^  qao  di£l.  terrx  aut  uUa  pars  earum  ab  illis  evinci  poterint,  et 
*'  li  contravenire,  vel  in  contrarium  facere  contigerint  eo  ipfo 
**  perdent  et  amittent  jus  fuum  ad  di£l.  terras  et  (latum  pro  omni 
**  tempore  inde  fequen.  et  licitum  et  Itimum  erit  proximo  hxredt 
^  Talliae  adionem  declaratoriam  defuper  profequi  et  immediate      ^ 
''  poftea  intrare  ad  pofTeflfionem  di£l.  terrarum  et  (latus  abfque 
^  onere  nuliius  partis  di£l.  debitorum  aut  fadlorum.    Et  (imiliter 
^  providetur  et  declaratur  quod  di£l.  debita  et  fa£la  declarabuntur 
'*  nuliius  fore  valoris  aut  efficacise  fed  vacua  et  irrita  erint  quoad 
"  aficiend.  et  oncrand.   di£l.  terras   et  (latum  vel  proximum 
'*  hseredem  Talliae   et   licitum  et  Itimum  erit  proximo  hacredi 
^  Talliae  ad  eafdem  fuccedere  vel  tanqu.im  hx'res  contravenientis 
**  Hbero  et  immuni  oneris  di£l.  debicorum  et  fa£lorum  vel  tanquam 
''  hseres  illius  qui  obijt  ultimo  veftit.  et  fa(it.  immediate  ante 
*'  di£l.  contravenien.  et  eund.  contravenien.  praeterire   cum  tt 
*'  fub  quibufdam  provifionibus  et  conditionibus  antedi£l.Taliia 
**  ft  fttbftitutio  fupra  fpecificat.  eft  hCt^  et  concefs.  per  di£l. 
''  Thomam  Craig  in  favorem  di£l.  perfonarum  tantum  et  non 
**  alitor.     Quaequidem  Tcrrne  de  Riccarton,    &c.*'     Upon  this 
'charter  infe(tment  was  taken  ;  but  the  entail  was  not  recorded  in 
^i^s  oif  the  fabfequentad  of  parliament  2685. 

Thomas 
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Thomas  Craig  died  without  male  liTuei  leaving  one  daughtc 
furviving  him,  who  was  alive  when  this  appeal  was  difcuffec 
At  the  time  of  his  death,  he  was  indebted  to  the  appellants  i 
confiderable  fums  of  money ;  and  thefe  debts  to  the  appelkml 
had  been  contraded  by  the  faid  Thomas  Craig  himfelf,  or  by  hi 
father  or  brother  (to  whom  he  was  ferved  heir)  before  the  makin; 
of  the  faid  entail. 

After  the  death  of  Thomas  Craig,  his  brother  Robert  wa 
ferved  and  retoured  heir  of  entail  and  provifion  to  him,  and  ac 
cordingly  pofTeflTed  the  faid  lands  as  heir  of  entai].  Sundry  of  tb< 
creditors  of  Thomas  took  new  fecuricies  from  this  Robert  Craig 
who  alfo  contracted  large  debts  of  his  own,  and  more  than  tb< 
faid  eftate  could  have  fatisfied ;  and  he  thereby  became  and  w» 
declared  a  bankrupt*  Adjudications  of  the  faid  lands  were  alfi 
obtained  by  feveral  creditors  of  Robert  Craig,  and  of  his  brothei 
Thomas,  the  entailer. 
^  The  refpondents  having  afterwards  brought  an  a£lion  of  raob 

ing  and  fale  before  the  Court  of  Seflion,  the  appellants  appeared 
for  their  intereft,  and  pleaded  that  the  creditors  of  Robert  hk 
no  right  to  be  paid  out  of  the  edate,  (ince  the  deed  of  entail 
under  which  Robert  claimed,  prohibited  him  from  contra£tip| 
any  debts,  and  declared  that  any  debts  he  did  contraA  Iboold.ti 
void  :  The  refpondents  innded,  that  as  there  was  merely  a  pio 
hibitory  and  no  irritant  and  refolutive  claufe,  Robert  ftiil  had  th 
dominium  and  property  of  the  edate,  which  muft  be  liable  toU 
debts.  The  Court,  on  the  25th  of  July  171 1,  •*  found  that  if 
*<  refped  the  entail  contained  no  irritancy  of  the  right  of  th 
<<  contravener,  the  debts  of  the  faid  Robert  Craig  do  equall] 
<^  afFe£t  the  lands  and  edate  of  Riccarton,  with  the  debts  of  h« 
*'  predeceflbrs,  according  to  their  priority  of  diligence." — And  tc 
this  interlocutor  the  Court  adhered  on  the  J3th  of  June  1712. 

The  appellants  having  further  reclaimed,  praying  the  Court 
either  to  And  that  there  was  no  necedity  for  an  exprefs  refolutive 
claufe,  to  make  the  prohibition  upon  the  heirs  male  effe^lual,  01 
to  find  that  the  refolutive  claufe  in  the  entail  did^ffe£l  the  whok 
heirs  therein  mentioned.  The  Court  on  the  22d  of  July  17121 
after  anfwers  for  the  refpondents  *'  adhered  to  their  two  former 
*<  interlocutors  ;  referving  to  the  parties  to  be  heard  before  the 
**  Lord  Ordinary  in  the  caufe,  if  the  above*mentioned  irritant 
<<  and  refolutive  claufes  in  the  entnil  afFedl  the  whole  heirs*" 
Parties  were  accordingly  heard,  and  a  report  being  made  to  the 
Court,  their  Lordfliips  on  the  8ih  of  July  1713,  "  found  that 
**  the  irritancy  of  the  contravener's  right  in  the  faid  email,  doth 
"  only  refpcd  the  heirs  female,  and  not  the  heirs  male." 
Eotercdt  The  appeal  was  brought  from  *<  feveral  interlocutors  orders  or 

II  April  a  decrees  of  the  Lords  of  Council  and  Seflion  of  the  25th  of 
"  July  1711,  the  13th  of  June  and  2 2d  of  July  1712,  and  8lh 
•*  of  July  1713.*' 
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Heads  of  the  Appellants^  jtrgument* 

Bjthe  chufes  in  the  faid  deed  of  entail|  it  wa8  not  only  pro- 
ndedi  bj  the  faid  Thomas  Craig,  that  the  faid  Robert  and  his 
bothers  (hould  have  no  power  to  contra^  debts,  or  do  any  other 
rhia^  io  prejudice  of  the  heirs  female  of  his  body ;  but  it  was 
alfo  declared  that  fuch  dthtsjhould  be  of  no  validity  to  affeEl  his  faid 
^t.    And  the  faid  Robert  being  ferved  heir  of  entail  and  pro- 
vifioo  to  his  brother  Thomas  in  the  very  terms  of  the  faid  fettle- 
nent,  his,  the  faid  Robert's  debts  could  not  affedt  the  faid  eftate^ 
or  come  in  competition  with  the  debts   due  to  the  appeliantS9 
which  had  been  all  legally  contradied  by  Thomas  Craig  the  en- 
tailer and  his  predeceflbrs,  and  to  which  he  and  the  faid  eftate 
were  liable  before  the  making  of  the  faid  entail. 

This  entail  beirig  made  before  the  a£l  of  parliament  1685^ 
Acre  was  no  necemty  for  regiftering  it ;  and  the  provifoes  and 
conditions  therein  were  fuf&ciently  publiflied  and  made  known  by 
the  laid  Robert's  fervice  and  retour  as  heir  of  provifion  to  the 
.&id  Thomas,  wherein  thofe  provifoes  and  conditions  are  exprefslw 
repeated,  as  well  as  in  his  infeftment  following  thereon.  The(e 
hong  all  matters  of  record,  were  fuflicient  to  caution  the  appcU 
htts  againft  the  faid  Robert's  contrafling  debts  with  them. 

It  11  apparent,  that  it  was  the  faid  Thomas's  intention  to  pro« 
Uit  Robert  and  his  other  brothers  to  contra£l;  debts,  or  do  ads 
aotonlyin  prejudice  of  his  heirs  female,  but  of  one  another,  hj 
ieauefiion  of  a  power  to  male  jointures^  and  provide  portions  for 
ym^  children.  But  it  docs  not  concern  the  appellants  to  dif- 
jwte  the  import  of  the  prohibition,  whether  it  refpedied  the  other 
aembers  of  the  entail,  or  only  the  heirs  female  \  for  either  way  it 
noil  operate  in  favour  of  the  appellants,  who  were  creditors 
bebre  the  entail;  and  it  being  exprefsly  declared  that  Robert's 
dehti  (hall  be  of  no  force  or  validity  to  alFctdt  the  faid  eftate,  of 
cooleqaence,  in  the  ranking  of  creditors  upon  the  eftate  thefe  can« 
BQtcoQie  in  competition  with  the  appellants'  debts  which  affefled 
(he  fame  before  the  faid  entail. 

It  cannot  be  denied,  that  Thomas,  the  maker  of  this  entail^ 
kid  an  unlimited  property  in  his  eftate,  and  was  under  no  obli- 
ption  to  call  bis  brothers  to  the  fucccflion,  much  lefs  to  prefer 
them  to  hb  own  daughters :  but  as  fuch  abfolute  proprietor  he 
Ittd  an  undoubted  privilege  of  giving  laws  to  his  own,  and 
t&ight  therefore  difpofe  of  his  eftate  in  fuch  manner  and  under 
bch  provifoes  and  conditions,  for  precluding  the  fame  from  being 
ilEefkcd  with  the  debts  of  his  fucceflbrs,  as  he  thought  fit. 
And  he  has  here  difponed  the  fame  to  the  faid  Robert  and  his 
odier  brothers,  under  the  (aid  reftriAions,  whereby  Robert  after 
die  death  of  his  brother  Thomas  had  only  a  limited  property 
therein,  fb  as  that  his  debts  fliould  not  affe£^  the  faid  eftate. 
The  debts  owing  to  the  appellants,  therefore,  which  were  con- 
tra^d  by  the  prohibitor  himfelf,  who  was  under  no  reftrifkion, 
were  preferable  to  the  refpondent's  debts,  which  had  been  coo- 
trafted  bj  Robert  contrary  co  the  (aid  probibitioo* 
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Ao  heir  of  entail  is  not  bouuii  to  the  payment  or  warrandice  o1 
mil  bu  predeceflbr's  debts  and  dteds  :  for  his  predeceflbr  being  i 
limtted  proprietor,  and  the  heir  of  entail  only  fucceeding  to  bin 
as  fuch,  he  is  only  bound  to  pay  and  warrant  fuch  debts  and  decdi 
as  do  not  evi£l  and  take  away  the  limited  fee. 

. The  interlocutor  of  the  25th  of  July  171 1,  was  founded  npoa 
a  feeming  inconfiftency  of  a  perfon's  being  proprietor,  and  yet 
not  having:  the  right  of  alienating  or  affecting  the  propertyi  with- 
out irritating  his  own  right  and  fee  at  the  fame  time :  but  the 
appellants  in  a  reclaiming  petition,  (hewed  from  the  common  defi- 
nition of  Dominium  or  property,  and  feveral  authoiities,  that  there 
was  no  fuch  inconfiftency  ;  but  that  a  property  may  be  fo  limited 
tliat  the  proprietor  cannot  alienate,  though  at  the  fame  time  the 
contravention  may  not  import  an  irritancy  of  the  fee.  if  iheff 
be  no  fuch  inconfiftency,  the  claufe  containing  the  limitation  moft 
be  taken  cutn  effiElu^  and  thereby  the  appellants  have  an  abfolw 
right  of  preference. 

The  appellants  in  a  reclaiming  petition,after  pronouncing  the  in* 
terlocutor  of  the  13th  of  June  1712,  contended,  that  in  the  limiti* 
tions  of  the  faid  charter,  there  are  contained  three  diftind  periodi 
In  thefirfl^  beginning  at  cum  etfub  hac  tamen  provjfione^  &c-  there  if  a 
prohibition  upon  Robert,  and  the  other  brothers  and  the  heirs  mik 
of  their  bodies  to  contra6>  debts,  except  in  favour  of  their  witcs 
and  children,  with  an  irritancy  of  the  debts  themfelves,  declar- 
ing, that  the  debts  contraAed  by  them  flinll  neither  affe£l  the  eftat^ 
nor  the  heir  of  entail.  In  the  fccomi^  beginning  at,  Prwidttm 
etiam  et  Declaratur  qttodfi  di£l,  terra^  k^c,  there  is  a  prohibitioi 
upon  the  heirs  female  to  contract  any  debt  whatfoever,  and  an 
injunftion  to  marry  one  of  the  name  of  Craig,  or  who  fliaB 
affume  that  name,  and  bear  the  arms  of  the  houfe  of  RiccartOD, 
witha  refolutive  claufe,  whereby  it  is  provided,  that  immediat^ 
upon  the  contravention  they  (hall  lofe  their  right,  and  that  it  fliau 
be  lawful  for  the  next  heir  of  entail  to  purfue  a  declarator,  and 
enter  into  the  pofftflion  of  thecftate,  without  any  burden  of  their 
debts.  And  then  there  is  a  third  period^  beginning  at  Et  JtnaHttr 
providetur  et  declaratur^  &c.  wherein  there  is  a  provifo  relating  to 
both  the  foregoing  periods,  nnd  the  heirs  of  entail  therein  men- 
tioned, that  not  only  all  the  debts  and  deeds  done  by  the  faid  heiit 
of  entail,  fliould  be  of  no  force  oreftedito  charge  the  eftate,  but 
that  it  (liould  be  lawful  for  the  next  heir  of  entail,  either  tofoo- 
ceed  to  the  cootnvener,  free  of  fuch  debts  and  deeds,  or  to  pafs 
him  by,  and  lucceed  to  his  predeceffor.  And  all  is  concluded 
with  thefe  general  words,  **  Cum  et  fub  quibufdam  provifionibof 
*<  et  condicionibus  antedi£l.  Tallia  et  fubftitutio  fupra  fpecificat* 
**  eft  faft.  et  concefs.  per  dift.  Thomam  Craig  in  favorem  dift» 
^*  perfonarum  tantum  et  non  aliter.'*  It  is  obvious,  that  in  this 
laft  period,  there  is  both  an  exprefled  irritant,  and  refolutifc 
claufe,  which  is  not  only  applicable,  but  mufl  neeeflarily  refer  to 
both  the  antecedent  periods,  and  by  confequence  to  the  whok 
heirs  of  entail  therein  mentioned.  If  fuch  an  interpretation  can 
be  made,  it  ought  to  be  admitted  in  this  cafe,  as  moft  agreeable 

to 
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mind  and  intention  of  the  maker  of  the  entaU  ;  wluch 
I7  appears  to  have  been  to  fecure  bis  eftate,  againft  being 
or  alienated  by  any  of  his  heirs  of  entaili  that  it  might 

CD  all  the  fubftitutes  therein  free  and  unincumbered  in 
lunnels  through  which  it  was  to  pafs.  To  what  purpofe 
fCy  was  there  fo  anxious  a  prohibition  on  his  brothers  to 
t  debts  ?  and  to  what  purpofe  was  a  liberty  granted  them 
aA  debts  in  one  particular  cafe  ?  viz.  for  making  provifion 
r  wives  and  children,  if  his  mind  and  intention  had  not 

bind  them  up  in  other  cafes.  The  Court  by  their  in* 
or  having  found,  that,  in  refpe £i  the  entail  contained  no 
f  of  the  right  of  the  contravener,  therefore  his  debts  do 
le  eftatCi  have  in  a  manner  found  that  without  a  refolu« 
ife,  a  (imple  prohibition  is  ineffe£luaL  But  there  being  now 
il  lefelutire  claufe  fixed  on,  fubjoined  to  all  the  prohi- 

both  upon  the  fecond  and  third  clafles  of  the  heirs  of  en« 
I  claufe  muft  neceflarily  be  fo  interpreted  as  to  refer  to 
tef  ut  aBus  valeat ;  and  this  the  more  plainly  appears,  if 
or  of  that  claufe  be  confidered  with  the  others.  The 
\p  therefore,  were  not  only  under  a  (imple  prohibitioni  but 
prohibition  with  a  refolutive  claufe* 

Heads  of  the  RefponJenti  Argument* 
ccds  of  entail  are  inconfillent  with  the  genuine  notion  of 
ff  and  plainly  tend  to  a  perpetuity :  upon  that  account 
!  to  be  interpreted  mod  (Iridly,  and  not  to  be  extended 
le  cafe  to  another.     But  in  this  cafe  there  is  no  manner  of 
tm  upon  Robert  and  the  other  heirs  which  can  be  of  any 
he  appellants :  for  the  rc(lri£tion  upon  the  heirs  male  is 
J  that  tl)ey  Jhould  not  contraEl  any  debts  in  prejudice  of  the 
i  heirs  female^  and  in  cafe  they  did^  the  debts  Jhould  be  void* 
grantor's  heir  female  is  no  party  to  this  adion,  nor  does 
iplain;  and  confequently  it  is  jus  tertlj  to  the  appellants 
r  the  heir  female  be  prejudiced  or  not,  and  they  cannot 
lat  the  debts  are  void  as  to  them,  for  it  would  be  of  the 
onfequence,  if,  becaufe  there  were  a  prohibitory  or  other 
a  a  deed  of  entail  in  favour  of  a  particular  heir,  that  therefore 
eirs  of  entail  (whom  the  grantor  feemed  to  exclude  by  not 
ig  them)  or  their  creditors  (hould  be  allowed  to  found  upon 
nlege  merely  perfonal  in  favour  of  the  particular  heir* 
igh  that  prohibition  to  contraA  debts  did  extend  to  the 
ats  as  well  as  the  grantor's  heirs  female,  yet  it  can  be  of 
to  them,  fince  uiere  is  no  claufe  irritant  or  refolutive  of 
»  right  upon  contra&ing  of  debts :  for  it  is  the  concurring 
k  of  all  Scots  lawyers,  that  thefe  words  are  but  a  fimple 
tion,  and  of  no  efiis£^  unlefs  the  ordinary  irritant  claufe  be 
:  added,  viz*  that  in  cafe  the  heirs  (hould  contrail  debts, 
ebts  (hould  not  only  be  void,  but  the  contrador  (hould  to  ipfo 
his  right  to  the  eftate,  and  the  next  in  remainder  enter 
Id  the  eftate  free  of  all  the  debts.    It  is  not  enough  to  void 
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the  debt8|-but  likcwife  the  eftate  ;  and  unleb  the  eftate  is  Toid 
in  that  manner,  it  is  impoflible  to  prevent  the  debts  from  bindi 
the  eftate,  becaufe  the  perfon  fucceeding  mud  ferve  himfelf  hi 
to  the  laft  poficflbr ;  and  if  he  does,  he  thereby  fubje^^s  himf 
and  the  edate  to  thofe  debts.  It  was  to  prevent  this  that  irrila 
daufes  were  firft  inventedi  and  added  to  the  deeds  of  entail^ 
thofe  who  intended  to  perpetuate  their  eftates  and  families  §  a; 
without  the  irritant  claufesi  the  pofieflbr  continues  truly  propriety 
may  burthen  his  eftate  with  debts,  or  fell  the  lands  lor  payme 
of  debts.  Indeed  the  ad  of  parliament  1685,  which  is  the  fou 
dation  of  all  thefe  deeds  of  entail  mentions  only  thefe  irritant  ai 
refolutive  claufes,  as  of  force  to  tie  up  the  proprietors  from  aliei 
tion  or  contracting  debts.  The  grantor  himfelf,  too,  fcems 
have  been  of  this  opinion,  for,  where  the  eftate  is  limited  to  t 
heirs  female,  the  debts  are  not  only  declared  void,  but  the  fee 
eftate  is  voided,  and  the  next  in  remainder  has  a  power  to  end 
If  the  grantor,  then,  had  intended  to  have  voided  the  fee  of  t 
heirs  male,  as  well  as  of  the  heirs  female,  it  bad  been  cafy 
hare  exprcfled  it  in  both,  but  his  doing  it  in  one,  and  omitting 
in  the  other,  plainly  (hews  his  intention. 

There  is  nothing  more  evident,  than  that  in  this  deed,  Um 
are  two  branches  of  fubftitulion ;  firft  the  grantor's  brothers  ii 
the  heirs  male  of  their  bodies,  next  the  iflue  female,  to  both 
which  there  are  diftind  claufes  fubjoined ;  to  the  firft,  onl] 
^  fimple  prohibitory  claufe,  of  not  contra£ling  debts ;  but  to  I 

laft  not  only  a  prohibitory  cl<)ufe,  but  irritant  and  refoloCi 
claufes  voiding  the  fee,  from  a  juft  and  rcafonable  view,  that 
marrying  they  would  be  under  the  influence  of  their  huft>aiM 
who  being  of  other  families,  had  not  the  fame  natural  ties  op 
them  to  preferve  the  family,  as  the  heirs  male  were  prefumed 
have.  And  as  this  is  an  ordinary  prn6lice  in  Scotland  fo  upon  vi< 
of  the  chufe  icfelf,  it  is  impoflible  fo  far  to  drain  the  words  as 
extend  the  irritant  and  refolutive  claufe  to  the  heir«  male. 

Upon  the  whole,  to  reverfe  this  decree  would  be  a  matter 
the  mod  dangerous  confequence,  fince  the  faid  Robert  Crai 
according  to  the  undoubted  principles  of  the  law  of  Scotlan 
was  proprietor  of  the  faid  edate,  and  could  fubje<fi  it  to  his  debt 
Upon  the  faith  of  this  the  refpondents  boriafide  lent  him  mone 
and  feveral  of  the  creditors  of  Thomas  Craig  cancelled  the 
former  obligations  arid  took  new  ones  from  Robert ;  and  the  a] 
pellants  were  fo  much  perfuaded  of  Robert's  right  to  the  fai 
eftate,  that  they  brought  anions  againd  him  for  their  debts,  an 
obtained  adjudications,  which  was  not  a  regular  way  if  the  U 
had  been  voided.  The  appellants  have  adjudications  of  the  fam 
date  with  the  refpondents,  and  both  will  be  equally  paid,  no 
withdanding  of  what  the  petition  and  appeal  untruly  fuggeds. 
Judgment,  After  hearing  counfcl,  it  is  ordered  and  adjudged^  that  thejo^ 
3jui>  1714.  ititerhcutory  order  or  decree  of  the  z^th  of  July  171 1,  wiereiji^ 
Lords  of  Seffion  in  refpeB  the  entail  contained  no  irritanej  of  the  rig 
of  the  contraveneff  found^  "  thai  the  debts  of  the  faid  Robert  Cra 
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*  ir  epuJlj  affeB  the  lands  and  eftate  of  Riccarton^  with  the  debts 

^tf  bis  pndicejpsrs^  according  to  their  priority  of  diligence ^^   and 

Aitwo  feveral  interlocutory  orders  or  decrees  of  the  I'^th  of  June  and 

tti  rf  July   1 7 1 2|  whereby  the  Lords  of  Seffion  e^dhered  to  their 

Jner  isiierlocutor^  be  renter  fed  g  and  that  the  /aid  interlocutory  order 

midtcm  of  the  %th  of  July  17139  whereby  the  Lords  of  Se//!on 

find  **  that  the  irritancy  of  the  contravenet^s  right  in  thefaid  entail^ 

"  d^b  only  refpecl  the  heirs  female^  and  not  the  heirs  male^^  be  alfi 

nrfer/ed. 

Tor  AppellantSi        R^.  Raymond.     Sam.  Mead. 
For  Refpoodents^      Tho.  Lutwyche.    P.  King. 

The  judgment  of  the  Houfe  of  Peers  in  this  cafe,  is  of  the 

Uglhcft  importance,  as  it  rererfes  the  do£trine  laid  down  by  the 

hw  wrttcrSf  on  the  authority  of  this  cafe  at  lead,  fit.  Tl^ft  en- 

tills  being  of  moft  Ari€t  interpretation!  a  mere  prohibition  to 

CMitracl  debt,  if  there  be  not  alfo  an  irritant  and  refolutive  claufe« 

Axs  not  hinder  the  heir  of  entail  from  fubjefting  the  eftate  to 

Ui  debts.      In  fupport  of  this    dodrinci   the  decree  of  the 

Covt  of  Seflion,  which  is  here  jpecially  rtfserfed^  is  founded  on 

ia  the  Di£lionary  of  Decifions,  vol.  ii.  ▼•ce  Tailcie,  p.  432. 

laokton,  b.  2.     tit.  3.  feQ.  139.     ErflLine»  boak  3   tit.  8.  4 

29.  Though  the  decree  of  the  Court  of  Seflioii  was  in  this  cale 

RictU,  alfo  upon  another  point,  (the  conftruftion),  it  appears 

fiso  tbe  words  of  the  Judgment,  that  the  do£lrine  upon  the  firft 

foisti  (the  prghibitory  claufc  without  an  irritant  or  rcfolutJ?e 

SBCi)  was  alfo  particularly  under  confideration. 

It  is  alfo  remarkable  on  another  point,  as  fupport ing  an  entail, 
aide  prior  to  the  z€t  1685.  c.  22.  but  notregiftered  in  terms  of 
thatafi.  The  decifions  upon  this  point  have  been  fluftuating, 
hit  it  appears  that  Gnce  this  judgment,  the  Houfe  of  Peers  in 
the  csfe,  The  Earl  and  Countefs  rf  Rothes  r.  Philp,  i6th  January 
17(1,  *^  declared  that  entails  created  of  Lands  in  Scotland,  with 
**  prohibitive  irritant  and  refolutive  claufes,  before  the  making  of 
**  the  a£l  of  Parliament  1685,  ought  to  be  recorded  in  the 
^fter  of  Tailzies,  according  to  the  faid  ftatute." 
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Cafe  30.  The  Gubernators  of  Heriot's  Hofpital,  and 
Jj^JTirJi.      James  Young  their  Treafurer,      -        -      AppeUam 
Robert  Hepburn  of  Bearford,       -        •        Rejfsttdi^ 

2d,  Junf   1715, 

Ktrl  PdtrhH9ny*^~Tht  fuperiority  of  certain  chorch  laadf,  which  wtrt  1 
chtled  from  the  crown  for  an  onerous  coofider>tioii«  and  which  were  Ijpea 
excepted  in  the  u€t  16^3,03.  **  anenC  leyalitiet  of  cfc^ooy*'  pwt  tf 
general  re-annexlng  a€ki»  found  ro  be  in  fuch  ^nichafiBriy  wbcie  the  n 
had  taken  cbarceri  and  in/eftments  from  the  foljeft  fuperior  for  wtv  I 
>etia« 

THE  lands  of  the  popifh  clergy  foon  after  the  reformatioii 
Scotland  fell  to  the  crown,  and  his  then  Majcfty  King  Jao 
the  $th  granted  great  part  of  thefe  church-lands  to  certain  aobl 
men  and  gentlemen,  and  ere£led  them  into  temporal  lordflii| 
Sir  William  Ballindine  had  a  grant  from  his  majefty  of  the  eft« 
^htch  had  belonged  to  the  abbey  of  Holy*Rood-Hoafe,  wU 
comprehended  the  barony  and  regality  of  firoughton  and  Capo 
tjS7*<-s9«  gate.  By  the  aQ  of  parliament  15879  c.  29.  the  temooralitiet 
all  benefices  and  church  lands  were  re-annexed  to  the  crowi 
but  with  an  exception  in  the  following  words,  **  Our  Sorei^ 
■^  Lord  and  the  eftates  have  declared,  and  by  the  tenor  hen 
^<  declare,  decern,  and  ordain  that  the  lands,  lordfliips,  baroni 
^<  under-written,  &c.  are  not  nor  fhall  not  be  comprehended 
*<  the  faid  annexation,  excluding  the  fame  allutterly  therefne^ 
^<  remain  with  the  perfons  to  whom  they  were  firft  di/^oned  afi 
•*  the  form  and  tenor  of  the  infcftments  made  to  them  thereof 
Then  follows  an  enum<rration  of  the  ei^ceptions^  among  which 
the  barony  of  BroNght^m 

In  1627,  Sir  William  Ballindine,  amon^  other  lords  of  ere 

tion,  figned  the  fubmiflion  to  Charles  the  Firft,  upon  which  I) 

majefty's  decreet  arbitral  afterwards  proceeded.    In  the  fame  ye 

1627,  Sir  William,  for  an  onerous  confideration  fold  and  001 

veyed  the  faid  hinds  to  Robert  Earl  of  Roxburgh :  And  in  itfji 

the  Earl,  with  confent  of  Sir  William  Ballendine,  fold  and  coi 

▼eyed  the  fame  to  King  Charles  the  Firft,  for  the  price  of  280,00 

merks  Scots.     This   fum,  however,   not  being  paid,  the  Kio 

granted  to  the  Earl  a  wadfet  over  the  lands  in  fecurity  of  the  fin 

fum,  under  the  great  feal,  on  which  the  Earl  was  infeft. 

i<t3><*i^«       In  1633,  feveral  zGts  of  parliament  were  paiTed  in  confequeoc 

*  '^'  of  the  King's  decreet  arbitral.    By  c.  10.  &  14.  the  fuperioritie 

of  all  church  lands  are  annexed  and  declared  to  remain  with  tb 

crown  for  .ever,  and  all  rights  and  fettlements  whatfoever  mad 

and  granted  to  any  perfon  or  perfons  by  his  then  majefty  or  bi 

predeceflbrs,  preceding  the  date  of  the  laid  a£ts,  are  deelaicd  vi 

c.  i|,  and  null.     In  c.  13.  of  thefe  a£ts,  which  is  entitled  **  An€$it  Ri 

<<  galities  of  EreEllons^**  it  is  <*  declared,  decerned,  and  ordaine< 

<'  that  the  lands  and  barony  of  Broughton/'  and  others  *^  mention^ 

Mi 
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tiie  infeftment  granted  hj  his  majcfty  under  his  highnefs's 
eat  feal,  to  his  bighneCi's  right  trufty  coofin  and  counfellor 
)bcrt  Earl  of  Roiburgb»  of  the  date  the  day  of 

30  years,  (hall  not  be  comprehended  herein,  excluding  the 
De  allutteriy  therefrom,  to  remain  with  the  faid  Ear],  his 
its  and  fucceflbrs,  after  the  form  and  tenor  of  the  infeft^ 
mts  made  to  him  and  his  authors  of  the  fame." 
1637,  a  tranfa£lion  took  place  between  his  then  majefty  and 
ppellants ;  and  the  king,  by  a  deed,  bearing  to  be  with  con* 
f  his  exchequer,  and  of  Robert  Earl  of  Roxburgh,  fold  and 
:  mod  ample  manner  difponed  to  the  appellants,  the  faid 
ly  and  regality  of  Broughton  and  Canongate,  and  in  vtrb0 
pii^  promifed  to  obtain  an  a£l  of  parliament  diflblving  thefe 
from  the  crown,  and  declaring  that  it  was  the  meaning  of 
log  and  parliament,  that  the  exception  in  farour  of  the  Earl 
oxbargh,  contained  in  the  faid  13th  a£l  wasorddined  and  in« 
d  to  have  been  a  quality  of  the  faid  14th  a£l  alfo:  and  in 
leration  thereof,  the  appellants  p^iid  oflF  the  Earl  of  Rox* 
I's  wadfet,  amounting  to  11,000/.  (lerling,  and  further  paid 
un  of  3000/.  fterling  to  the  crown.  In  1641,  2  private  a£t 
rliament  was  paifed  declaring  ^*  That  the  lands  and  barony 
Brouitrhton  Ihall  be  by  no  means  efteemed  to  be  compre* 
sded  within  the  14th  ad  of  the  fir  It  parliament  of  King 
■lies  the  Firft ;  but  the  words,  excepting  the  regality  and 
d barony  of  Broughton,  (ball  be  efteemed  as  infcrted  in  that 
th  zGt  in  the  yeur  1633  above  mentioned/* 

1661,  an  a£l  of  parliament  was  paiTed,  refcinding  all  aAs  iSSi,c.is^ 
I  in  the  parliament  1641,  but  it  contained  a  provifo  or  decla- 
I  in  thefe  words,  <*  And  it  is  hereby  declared,  that  all  afts, 
hts,  and  fecurities  palTcd  in  any  of  the  pretended  meetings 
9ve  written,  or  by  virtue  thereof,  in  favours  of  any  particular 
rfons  for  their  civil  and  private  interefts  (hall  (land  good  and 
lid  unto  them  until  thefame  be  taken  intofurther  coniideration, 
d  determined  in  this  or  the  next  feflion  of  this  parliament." 
ber  a£l  of  parliament  was  pafHsd  fame  year,  ratifying  the  an»  >^>i  ^«  5> 
cioa  a&s  of  1633,  by  which  all  and  whatfoever  grants,  rights, 
feftments  of  the  (aid  fuperiorities  made  or  granted  by  his  then 
lly,  or  his  father  King  Charles  the  Firft,  at  any  time  (ince 
ubmiflfion  in  1627  are  refcinded  and  declared  void  and  null, 

the  exception  of  one  infeftment  in  favours  of  John  Earl, 
wards  Duke  of  Lauderdale.  And  this  a£l  befides,  holds  all 
itions  contained  in  the  afls  of  1633,  as  contained  in  that  2€tf 
rontains  a  provifo  or  declaration,  by  which  it  is  always  de-> 
d,  that  *<  notwithftanding  of  this  auQ,  any  who  have  gotten 

fliall  get  any  new  infeftment  of  fuperiority  of  Kirk  lands, 
e  fame  ihall  ftand  good  as  to  fuch  vafials«  who  have  given 
cir  confents  to  the  (aid  right  of  fuperiority;  in  regard  that 
ch  a  confent  as  to  his  majeftv  is  of  the  nature  of  a  refignation 
'  their  property  in  favours  ot  the  (aid  fuperior." 
be  refpondent  was  proprietor  of  the  lands  of  Lochbank,  part 
ic  (aid  barony  of  Broughtooy  which  had  been  acquired  by 
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the  appellants  in  manner  before  •mentioned.  Thefe  lands  hm 
been  held  by  the  refpondents  predecefibrs,  without  chalienget  fren 
the  appellants  as  fuperiors  thereof^  and  the  latter  had  grantci 
fundry  charters  and  precepts  of  Qare  Conftat  to  the  former  a 
their  vaflals,  from  1641  downwards.  But  the  refpondent  claim 
ing  to  hold  his  lands  of  the  crown,  the  appellants  brought  ai 
aAion  of  declarator  of  non-entry  againft  him  before  the  Court  0 
Seflion  ;  and  the  refpondent  brought  a  counter  a&ionof  declarato 
againft  them,  concluding  that  his  privilege  might  be  declared  t 
hold  in  captte  of  the  crown.  Both  caufes  being  heard  before  th 
Court  of  Seffion,  an  interlocutor  was  pronounced  on  the  13th  0 
February  17 14,  by  which  it  was  <<  declared  that  the  refponden 
^  was  acquitted  from  all  claims  of  fuperiority  for  his  lands  o 
'"  Lochbank  at  the  appellants'  inftance ;  and  that  the  refpondeni 
*<  hb  heirs  and  fuccefTors,  had  the  undoubted  right  and  privileg 
^  to  enter  vaffalsi  and  hold  the  fee  of  thofe  lands  of  his  majeft 
**  and  royal  fuccefibrs  the  immediate  lawful  fuperiors  thereof.' 
The  appellants  having  reclaimed  againft  this  interlocutor,  tb 
Courti  on  the  9th  of  June  17149  *'  adhered  to  their  former  in 
<<  terlocutor,  and  found  that  the  arguments  and  a£is  of  parlia 
**  ment  made  ufe  of  and  produced  by  the  appellants  did  not  ex 
<<  eem  the  fuperiority  of  the  lands  in  queition  from  the  anncxa 
**  tion  made  by  the  loth  and  14th  afls  of  the  parliament  1633 
^*  and  therefore  decerned  in  favour  of  the  refpondent.'* 
Entered  The  appeal  was  brought  from  <<  an  interlocutor  or  fentence  of  tb 

»i  June       cc  Lords  of  Council  and  Seffion,  dated  the  13th  day  of  Febrntr 
^^^         <<  1713-149  ^nd  the  affirmance  thereof  on  the  9th  of  June  1714*' 

Heads  of  the  Appellant^.  Argument. 

By  the  zGt  1633,  c.  14.  the  fuperiorities  of  fuch  church  land 
only  were  annexed  to  the  crown,  the  original  grants  of  whicl 
ftood  merely  upon  charters  from  the  crown.  But  the  barony  ol 
Sroughton,  which  comprehends  the  fubjedi  of  the  prefent  delate, 
was  not  in  that  (ituation  s  for  though  it  had  been  originally  grante<! 
by  a  charter  from  the  crown,  yet  that  grant  was  not  only  excepted 
from  the  general  aA  of  refumption  and  annexation  pafled  in 
1587,  but  the  faid  grant  was  confirmed  and  appointed  lo  remaio 
with  the  grantees  according  to  the  faid  charter  and  infeftmeotfi 
Thus  the  right  ftood  and  ftands  on  the  foot  of  a  public  law  not 
repealed  exprefsly,  nor  by  any  neceflary  confequence.  2dly.  The 
king  having  for  an  onerous  or  valuable  confideration  purchafed 
this  barony,  and  not  having  paid  the  price,  ftmul  et  femel^  wadfet 
it  for  the  price ;  and  it  cannot  be  imagined,  that  the  king  and 
parliament  meant  by  the  general  words  of  the  faid  a6t  1633.0. 14 
to  [deprive  the  Earl  of  Roxburgh,  under  whom  the  appellant: 
claim,  of  his  wadfet.  jdly.  This  is  the  more  evident,  bccaufe  i^ 
the  13  th  a£i,  pafled  the  fame  day  in  the  faid  parliament  1633 
the  alx>Te  refervation  is  expreifed  in  the  moft  ample  manner,  nC 
with  regard  to  the  jurifdidlion  of  regality  only,  but  alfo  with  xC 
gard  to  the  lands  and  barony  of  Broughton,  comprehending  tb 
milm  aind  others  thereto  belonging.    It  were  indeed  to  foppofr, 

thioj 


CASES  ON  APPEAL  7R0M  SCOTLAND.  Ij^l 

tlH^tgamft  all  equity  and  reaforii  that  the  very  next  fubfcquent 
cfapttr  of  thcfe  ^iXs  fliould  be  deemed  to  take  away  the  benefit  of 
tUi  ciccption  without  an  exprefs  refcinding   chufc  or  reafon 
iCirned ;  and  indeed  whoever  is  acquainted  with  the  hiftory  of 
iek  a&s  of  parliament,  containing  refumption  of  the  temporality 
of  jnrifdi&ions  and  o£Eices  of  church  lands  knows  that  thefe  were 
Bot  properly  diftlndi  a£^s»  but  ftveral  heads  of  one  great  fettle* 
meaty  the  printing  and  forming  of  which  were  of  courfe  left  to 
the  clerk  regifter,  who  has  made  the  14th  a£i  the  lad,  though  by 
the  very  tenor  of  the  13th  a£l  it  appears,  that  it  was  the  lad  in 
ordery  and  the  exception  was  inferted  in  that  place  as  an  excep- 
tion from  the  whole  annexation :  It,  therefore,  excepts  not  fpe^ 
citUychc  jurifdi£tion  of  regality  which  is  the  fubje£t  of  the  zSt, 
bat  the  barony  and  lands,  which  were  no  part  of  the  fubjeA  of 
itregalarly.     4thly.  As  this  mud  be  good  to  defend  the  wadfet 
for  the  faid  fum  of  1  i,coo/.  (lerling,  fo  it  ought  to  defend  the 
rererGon  which  was  fairly  purchafed  for  the  additional  price  of 
I4i0oo/.  whereof  the  11,000/.  was  paid  to  the  Earl  of  Roxburgh^ 
ind  the  remaining  3,000/.  to  the  crown,  for  which  the  hofpital 
have  not  of  yearly  income  above  200/.     To  fatisfy  the  nicefl: 
fcmplc,  too,  it  was  covenanted  on  the  part  of  the  crown  to  pro- 
CQiean  a£l  of  parliament,  declaring  that  it  was  the  meaning  of 
die  king  and  parliament,  that  the  exception  in  favour  of  the  Earl 
of  Soiburgh,  contained  in  the  faid  13th  ad,  was  ordained  and 
uceaded  to  have  been  a  quality  of  the  faid  14th  a£l  alfo.     And 
Kcordingly  there  was  an  a£t  of  parliament  pafled  iu  1641,  in 
Aefe  terms,  and  that  not  in  the  terms  of  a  common  ratification^ 
hit  as  a  private  a£):,  confirming  the  king's  deed  done  with  advice 
of  his  council  in  that  matter  for  a  very  valuable  conCderation  paid 
tad  performed  by  the  hofpital. 

This  lad  mentioned  a£t  (641  is  not  repealed  by  the  refcinding 
>A  1661,  c.  15.;  for  this  refcinding  a£k  contains  an  exception  of 
^^\  private  a£ls  pafTcd  in  that  parliament,  of  which  nature  is  the 
>d  in  favour  of  the  appellants.  The  refpondent  objedieH,  that 
this  lad  exception  was  not  abfolute,  but  temporary,  till  thofe  pri- 
vate zOts  (hould  be  taken  into  further  confideration  in  that  or  the 
Bext  feilion  of  parliament  1  but  that  the  cafe  of  all  the  church 
hnds  was  taken  into  confideration  in  thefe  fcITions :  tliere  never 
was,  however,  any  zQ.  of  parliament  fubfequent  to  the  lad  above- 
mentioned  refcinding  a£^,  which  in  any  manner  of  way  had  un* 
(let  confideration  any  of  the  church  lands,  fo  that  the  15th  a£l  of 
the  parliament  1661  dill  dandsgood  and  valid. 

It  is  to  be  remembered,  too,  that  the  king  was  in  pofTcrflion  of  thofe 
lands  in  fee,  upon  pafling  the  above-mentioned  a&  1633*  ^^^  ^^ 
the  refpondent  had  any  right  or  title,  as  he  pretends,  to  the  fuperio* 
vity  of  the  above-mentioned  lands,  he  would  be  debarred  by 
the  a&  of  parliament  16179  c.  i2.,  *<  Anent  Prefcription  of  1617, c*  is; 
^  Heritable  Rights,"  by  which  it  is  enafledi  <*  that  whofoever 
**  his  majedy's  leiges,  their  predeceflbrs  and  authors,  have 
f*  bruiked  or  enjoyed  heretofore  or  (haU  happen  to  brook  in  time 
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"  coming  by  themfelves,  their  tenantSi  and  others  having  theti 
*^  rights,  their  lands^  barooieSi  annnal-rents,  and  other  heritages 
<<  by  viriue  of  their  heritable  infeftments  made  to  them  by  hii 
*<  majcdy,  or  others  their  fuperiors  and  authorSf  for  the  fpaee  o; 
^'  40  ycarsi  &c.  that  fuch  perfons,  their  heirsy  and  fncccflbrs 
*'  fhall  never  be  troubled,  purfaed»  or  inquieted  in  the  heritabh 
right  and  property  of  their  faids  lands  and  heritages  forefaids  b] 
his  mRJefty,  or  others  their  fuperiors  and  authorsi  their  hein 
**  and  fucceffors,  nor  by  any  other  perfon  pretending  right  to  th( 
**  fame  by  virtue  of  prior  infeftments,  public  or  private^  nor  upoc 
**  no  other  ground,  reafon,  or  argument^  competent  of  lawj  ez- 
*•  cept  for  falfchood.'' 

Betides  the  rcfpondent  and  his  predecefTorSi  in  virtue  of  the 
the  claufe  of  the  before-mentioned  z€t  1 66 1,  c.  53.  are  debarred 
from  holding  of  the  crown,  for  his  predccefTors  have  for  aUnoft 
100  years  **  given  confent  to  the  faid  right  of  fuperiority,**  and 
taken  their  charters  from  the  hofpital  accordingly. 

Htads  of  the  RifpondenCs  Argument, 

The  a£ls  or  (latutes  of  annexation  are  general,  and  compre- 
hend all  fuperioriries  of  church  lands  whatfoever,  and  make  na 
diftin£iion  whether  the  grant  had  been  for  an  onerous  confidera* 
lion  or  not,  and  whether  before  or  after  the  annexation.  Pani- 
cularly  the  before  recited  a£t  1661,  c.  53.  does  refcind  all  grants 
made  by  King  Charles  the  Firft,  except  that  in  favour  of  the  Duke 
of  Lauderdale,  which  confirms  the  rule  and  law  as  to  all  other 
grants  not  excepted.  Though  the  grant  made  to  the  Earl  of 
Roxburgh,  and  by  him  to  the  appellants,  might  have  been  for 
onerous  confiderations ;  yet  the  firft  grant  was  in  favour  of  Bal« 
lindine  of  Broughton,  and  it  does  not  appear  that  his  grant  was 
for  any  onerous  confideration,  and  he  is  one  of  thofe  who  fob* 
fcribed  the  fubmiiFion  to  the  king  in  1627,  upon  which  the  ads 
of  annexation  followed. 

With  regard  to  the  ac^  1633,  c.  13.  relied  oi\^ by  the  appellantfi 
there  is  a  great  diftin£kion  between  a  regality  and  a  fuperiority. 
Several  of  the  church  lands  having  been  ercAed  into  regalities  in 
favour  of  the  biQinps  and  abbots,  whereby  they  liad  a  power  over 
their  tenants  and  vaflals  in  civil  and  criminal  matters;  thefe  were 
alfo  annexed  to  the  crown,  with  the  exception  in  favour  of  the 
Earl  of  Roxburgh,  fo  that  the  vaiTals  of  that  regality  remained 
fubjedl  to  the  earl's  jurifdiftion  or  power.  But  this  is  diflFerent 
from  the  fuperiority  ;  a  convincing  proof  of  which  is,  that  the 
very  next  a^,  c.  14.  annexes  \ht  fuperiority  of  all  church  lands  to 
the  crown,  without  any  exception  in  favour  of  the  Earl  of  Rox- 
burgh :  and  the  ^Gt  1667,  c.  53.  refcinds  all  grants  made  by  King 
Charles  the  Firft,  except  that  in  favour  of  the  Duke  of  Lauder^ 
dale.  But  what  fully  anfwers  the  appellants'  argument  on  this 
head  is,  that  when  the  Earl  of  Roxburgh  in  1637  fold  the  landi 
of  Bioughton,  with  confent  of  the  king,  to  the  appellants*  his 
i:ijjf:Oy  promifes  in  the  next  parliament  to  procure  thefe  lands 

diilblved 
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iitolfti  from  the  crown,  fo  that  if  they  had  not  been  annexed^ 
there  was  no  occafion  for  fuch  an  z&. 

Bat  this  was  never  done,  nothing  was  obtained  in  the  parliament 
t6^it  bat  a  fimple  ratification  paffing  in  courfe  on  the  Ud  clay  of 
the  parliament}  among  300  more,  of  which  this  is  the  135th:  they 
vere  nerer  printed  among  the  other  ads  of  parliamenti  but  pafled 
of  courfei  and  might  be  obtained  by  any  perfon  who  demanded 
them;  and  they  can  never  prejudge  the  intereft  of  a  third  perfon 
ha?ing  a  prior  right,  which  is  the  cafe  of  the  refpondent.  His 
right  is  preferred  by  the  ad  Salvo  jure  cujti/litet,  which  is  always 
&  lad  a£k  of  every  parliament.  But  diflblutions  of  fuperio*^ 
rities  th^t  had  been  annexed  to  the  crown  mud  be  by  fuch 
paUic  ads  of  parliament  as  pafs  with  all  the  deliberation  and 
iolemnities  of  the  ads  of  annexation,  and  have  the  roval  af« 
feoti  which  is  not  pretended  to  have  been  the  cafe  with  the 
aS  1641. 

With  regard  to  that  part  of  the  ad  i(S£i,  c.  53,  founded  on  by 
the  appellants,  There  being  a  publick  law  annexing  thefe  fu- 
pcribritics  to  the  Crown,  no  deed  of  the  vaflals  could  without 
coafent  of  the  Crown  deprive  it  of  that  fuperiority,  but  accord- 
isg  to  the  tenor  of  the  exception  contained  in  this  laft-mentioned 
ift,  which  is  an  exprefs  confent  by  feme  writing  from  the 
vCil.     This  is  clear  by  the  words  of  the  ftatute,  viz.     <<  In  re- 

*  gard    fuch  a  confent,  as  to  his  majedy,  is  of  the  nature  of  ai 

*  irfignation,*'  or  giving  over  the  lands  to  the  fuperior  to  be 
faUsD  of  the  king.  So,  this  confent  was  to  be  by  fuch  an  ex- 
|rCs  and  pofitive  deed  in  writing,  as  was  equivalent  to  the  vaflals 
ivreocleriog  to  the  king  )  and  the  fame  vaflal  concinuiog  only  to 
take  charters,  or  new  titles,  from  thofe  who  had  been  lords  of 
ciedioni  was  but  a  temporary  expedient,  and  a  confent  by  impli- 
cation, and  not  equivalent  to  a  refignation  in  the  Crown's  hands 
icqaircd  by  the  ftatute. 

Nor  can  the  ad  161 7,  c.  12,  with  regard  to  prefcription  take 
place  here,  for  the  appellants'  contrad  in  1637  was  entirely 
cnt  off  as  to  the  right  of  fuperiority,  by  the  ad  i66i» 
c  53,  and  fo  was  no  title  of  prefcription  unlefs  it  had  been 
veoewed  after  the  faid  ad.  The  pofleffion  for  forty  years,  by  the 
lav  of  Scotland,  gives  no  right,  where  the  perfon  cbiming  it  has  no 
title,  and  when  the  defender  has  it  in  his  choice  to  ad  and  do  this 
or  that  way,  (which  by  the  dodors  of  the  civil  law  is  called  aBus 
merm  factt/iatiSf)  except  he  had  given  a  pofitive  writing  binding 
liiin  to  it.  This  is  confirmed  bv  all  the  eminent  Scots  Lawyers 
vho  write  on  this  fubjed,  and  is  the  conftant  pradice  of  the 
Lords  of  Seffion  in  the  like  cafes*  Nor  is  it  to  be  doubted  but 
that  the  crown  in  this  cafe  can  oblige  the  refpondent  to  take  his 
chatters  or  titles,  immediately  from  it  as  vaflFil  to  the  crown» 
becaufe  no  deed  done  by  the  vaflal  can  prejudge  the  Ibvereigii 
without  his  own  confent. 

After  bearing  couniel,  L  is  ordered  and  adjudged  thai  thefcid  Ji^iomt, 
wUrheuteir  or  fenUnce^  and  the  affirtnamce  thererf  complained  rf  in  »Joii«t7ip 
the  ftid  effeal^  be  reverfedi  and  it  is  ordsred  and  declared,  thai  tie 

/ufe4 
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fitptfifitj  rf  tbe  lands  in  que/Hon^  calkd  Locbbank^  lying  mtim  tU 
tarony  of  Broughton^  Jhall  belong  to  the  appellants. 

For  AppellantSy     David  Dalrymple.      Sam.  Meed. 
For  Refpondenty  Edward  Northej.      Spencer  Covper, 

The  judgment  here  reverfed  is  founded  on  in  the  Di£lioBtrj 
▼oce  Kirk  Patrimony^  vol.  i*  p*  53i* 
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Cafe  31.  The  Corporation  of  Butchers  in  Edinburgh,    Jppelkmb\ 

The  Magiftrates  of  Edinburgh,  and  Corpora- 
tion of  Candlemakers  there,        -        -       Re/pondents* 

29th  June  1715- 

Margb  Sojr«/.— The  Court  of  Seffion  btviof  found  that  the  bvtchett  of  Eib- 
burgh  ihould  be  retrained  from  rinding  tallow  for  fale,  and  that  die  nt- 
giftrates  could  oblige  iheoi  to  fell  tbdr  (allow  at  a  certain  price  to  tbe  caadkk 
nakeri,  which  waa  in  terma  of  a  bye-law  of  the  magi(faratei>  latiied  bf  a 
private  a^  of  parliament,  the  judgment  ia  rever£Ml. 

AUc/pMrfiamen:  1540,  c.  133.— Thia  ad  waa  not  fufficient  to  reftiaia  tb 
buuocr<  from  melting  or  rinding  their  tallow. 

>c-3S-  T\^  anaA  of  parliament  14241  c.  32.  it  is  enaAed,  **  that  ill 
^  ^  Taulch  b«  had  out  of  the  realme,  under  the  paine  of  tt' 
i54o»c.ii3.  **  cheitte  pf  it  to  the  king.''  Bj  another  adi  of  parliament  i^ 
c.  123.  it  is  ena£ied,  **  that  na  maner  of  man,  flefchonr  nr 
^*  others,  to  burgh  nor  to  land,  take  upon  hand  to  rinde,  nAf 
''  nor  barrel  tallun,  under  thepaine  of  tinfcl  of  all  their  gudes.^ 

The  magiftrates  of  Edinburgh,  by  a  regulation  or  bye-law,  dated 
the  15th  of  September  1517,  difchargcd  all  the  inhabitants  of 
the  burgh,  other  than  the  candle^makers  from  melting  tallow  or 
making  candles,  except  for  their  own  ufe  and  to  burn  in  their  own 
families*     By  another  regulation  or  bye-law,  dated  the  loth  of 
Odober  155 1,  the  magiftrates  ordained,  that  no  butcher  or  other 
4Krfon  within  the  faid  burgh,  ihould  fell  any  tallow  to  ftranger^ 
«r  inhabitants  of  other  towns,  but  to  the  neighbours  and  candle- 
makers  thereof ;  and  that  no  freeman,  other  than  the  candle- 
makers,  by  themfclves  or  fervants,  ftiould  melt  any  tallow  for" 
making  of  candles,  beyond  what  they  made  for  their  own  ufe^ 
under  the  pain  of  efcheat  thereof,  payment  of  5/.  to  the  com- 
mon works,  and  bant/bivg  the  town.     King  James  the  6th,  on  the 
4th  of  May  1597,  by  a  ratification  of  privy  council,  and  a  graD^ 
under  the  great  feal,  not  only  ratified  the  faid  ads  and  ordinances 
of  the  magiftrates,  but  all  fuch  further  rules  and  conftitutions  ^^ 
ihould  be  thereafter  made  in  favour  of  the  candle-makers. 

By  another  regulation  or  bye-law,  dated  the  27th  of  Septemb^ 
1693,  ^^^  magiftrates  ordained,  •<  that  the  price  of  rough  tallo*^ 
<*  fliould  not  exceed  48  fliillings  Scots  per  ftone,  and  that  th' 
*'  price  of  candles  (hould  be  58  killings  Scots  per  ftone  1  aii^ 

«th^ 
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that  the  butchers  of  Edinburgh,  and  others,  (hould   fell  all 

their  tallow  to  the  candle- makersi  and  to  no  oae  elfe  till  they 

iirere  ferved,  on  pain  of  forfeiting  their  goods^  and  fuch  further 

penalties  as  the  faid  magiftrates  ftould  think  fit  to  infliA  :  And 

that  for  the  future,  all  the  country  butchers  bringing  meat  to 

JBdinburgh  on  the  market  days,  (hould  be  obliged  to  bring  in 

their  rough  tallow  to  be  fold  on  the  faid  market  days  to  the 

laid  candle-makers  and  burgeflcS}  and  to  no  others  till  they  were 

ferved,  under  the  faid  penalties."    The  magiftrates  alfo  revived 

former  bye-law,  bearing  date  the  17th  of  O£lober  1684,  ^01* 

3fing  a  fine  of  2o  (hillings  upon  the  tranfgreflbrs.     And  all 

lefe  regulations  and  bye-laws,  with  the  ratification  under  the 

;reat  feal  before-mentioned,  were  ratified  and  confirmed  by  a 

private  a£l  of  parliament  on  the  17th  of  July   16951  but  this 

(the  appellants  ftate)  the  magiftrates  and  candle-makers  did  not^ 

till  very  lately,  put  in  execution* 

The  appellants,  however,  refufing  to  fell  their  tallow  to  the 
rtfpondents  the  candle-makers,  at  the  rates  mentioned  in  the  fore- 
laid  bye-law,  the  magiftrates,  in  June  17 14,  ordained  a  fine  of 
to  (hillings  fterling,  to  be  levied  upon  all  perfons  refufing  to  obey 
he  (amt.  The  appellants,  thereupon,  commenced  an  a£lion  of 
eduAton  and  declarator  before  the  Court  of  SefEon,  againft  the 
^{pondents,  concluding,  that  the  a£ls  and  regulations  before-men* 
ioned,  and  all  other  a^is,  bye-laws,  and  ordinances  whereby  anr 
cftraint  was  laid  upon  them  as  to  the  price  and  manner  of  dif- 
lofiflg  of  their  tallow  (hould  be  reduced  and  made  void  ;  and  that 
t  might  be  found  and  declared,  that  they  had  right  to  fell  their 
lUow  rough  or  rinded  to  any  perfons  whatfoever,  without  dif- 
nd^ion  ;  and  to  rind  and  export  the  fame  to  England,  or  elfe- 
rhere.  as  they  (hould  think  fit.  The  refpondents  brought  a 
ounter  a^ion  of  declarator  againft  the  appellants,  to  have  it 
lecerned  and  declared,  that  the  appellants  had  no  right,  and 
Kight  to  be  difcharged  to  melt  down  any  tallow,  or  fell  the  fame 
:o  any  other  perfon,  till  fuch  time  as  the  refpondents  and  other 
Free  burgefn^s  and  inhabitants  of  the  burgh  (hould  be  ferved  1  and 
that  the  appellants  ought  to  fell  their  tallow  at  the  rates  and  prices 
fet  thereupon  by  the  magiftrates,  according  to  the  laws  and  ordi- 
lances  made  by  them.  Both  thefe  anions  being  heard,  the  court, 
»n  the  15th  of  February  1715,  ^^  found  that  the  appellants  ought 
^  to  be  reftrained  from  rinding  of  tallow  for  fale,  and  alfo  found 
^  that  the  magiftrates  and  council  of  Edinburgh  could  oblige 
'  the  appellants  to  fell  their  tallow  to  the  candle-makers,  at  a 
price  to  be  put  thereupon  by  the  magiftrates  and  town-council." 
The  appeal  was  brought  from  '^  an  inttilocutor,  fentence,  or  EotereJ» 
decree  of  the  Lords  of  G)uncil  and  Sellion,  made  the  15th  of  lljf*^* 
February  1715.''  ^  ^' 

Heads  of  the  Argument  of  the  Appellants* 

The  old  laws  with  refpe&  to  the  reftraintof  expofing  the  native 
t^duee  of  the  kingdom  are  much  altered  by  the  increafe  of 
'^de|  having  fince  learned  by  experience  that  any  fmall  inconve- 
nience 
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nience  particular  perfons  might  fuffef  by  payiog  a  little  more  fof 
the  home  produA,  is  much  more  than  compenfated  by  the  ad- 
vantage whicli  the  nation  in  general,  and  the  crown,  reap  by  the 
exportation  of  fuch  commodities  into  foreign  parts.  Although  by 
feveral  old  laws  fifli  was  prohibited  to  be  exported,  yet  in  after 
times  fifh  was  not  only  allowed  to  be  exported,  but  a  premium 
given  for  the  export  thereof  both  before  and  fince  the  union* 
And  this  is  the  very  cafe,  as  to  the  old  laws  prohibiting  tlie  ex- 
portation of  lallow,  which  by  degrees  became  obfolete  and  in  de- 
fiietude,  tallow  being  now  z^af/e  commodity^  and  fince  the  union 
exprefsly  allowed  to  be  exported.  The  z6t  againft  the  mehing, 
rindirifir,  and  barrelling  of  tallow,  was  only  to  prevent  the  expor- 
tation \  and  when  that  a£k  was  in  force  it  extended  generally  to 
all  men,  butchers  and  others,  and  fo  comprehended  even  the 
candle-makers  themfeWes,  and  all  perfons  making  candles  for 
their  own  ufe ;  which  plainly  infers,  that  it  muft  be  meant  only 
c^  melting,  &c.  in  order  to  export  it,  and  fo  falls  in  confequence 
with  the  prohibition  of  exporting  it.  • 

The  feveral  ads,  ordinances,  or  bve-laws  of  the  magtftratet 
and  town-council,  and  particularly  that  in  1693,  whereby  any 
reftraint  was  laid  upon  the  appellants  as  t&  the  price  and  manner 
of  their  difpofing  of  their  tallow,  ought  to  be  refcinded  and  de* 
clared  void  and  null  in  themfelves,  for  the  feveral  reafous  follow- 
ing, viz. 

1.  For  that  the  laying  fuch  a  reilrainf  was  againft  the  common- 
right  of  the  fubje£l,  both  buyer  and  feller,  deftrnflive  to  trade, 
and  an  unwarrantable  and  unprecedented  impofitton,  not  only 
upon  the  appellants,  but  upon  other  free  fubjeAs  who  muft  be 
furniftied  in  publick  markets,  and  cannot  otherwife  have  an  oppor- 
tunity of  buying  tallow  for  their  refpeflive  ufes :  And  if  this  bye- 
law  fhould  be  binding,  it  would  be  a  precedent  to  the  magiftrates 
of  other  burghs  to  make  the  like  regulations,  which  would  be  a 
manifelt  grievance  to  all  fuch  fubjects  as  are  not  fiee  of  tholt 
burghs. 

2.  For  that  the  givinfr  the  candle- makers  fuch  a  right  of  pre- 
emption, tended  manifeftly  to  a  monopoly,  and  gave  them*  power 
to  impofe  upon  their  fellow  fubjefls  fuch  rates  for  their  tallow  as 
they  thought  fit. 

J.  For  that  the  fatd  uGt  or  bye-law  of  the  magiftrates  in  1603, 
was  not  only  contradi£lory  to  their  former  bye- law  in  1551,  which 
allows  the  Me  of  tallow  to  all  the  neighbotirs  of  the  burgh,  with* 
out  any  reftrifliou  to  burgefles  only,  but  is  wholly  partial  in  favour 
of  the  refpondents,  the  candle-makers  and  themfelves,  by  ex-» 
eluding  their  neighbours  of  the  former  benefit  of  buying  tallovr' 
for  thtrir  own  ufe  within  the  faid  burgh,  as  before  they  might. 

4.  For  that  the  faid  bye-law  is  incoherent  and  impraAicable  i9 
itfelf }  for  how  can  the  appellants  know  when  the  candle- maker^^ 
and   other  burgefles  are  all  ferved ;  or  how  is  it  poflible  to  dif'--' 
tinguifti  between  a  burgefs,  and  an  inhabitant  that  is  not  m^ 
burgcfs. 
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$.  For  that  fuch  an  ordinance  or  bye-law  is  manifeftly  incon* 
fiftent  even  with  the  Britifli  a£^8  fince  the  union,  which  allow  all 
fabjeAs  in  general  to  make  candles  for  their  own  ufe,  paying  the 
dutf  impofed  thereon.  And  if  this  bye-law  (hould  cake  place, 
this  privilege  of  making  their  own  candles  would,  in  nifiny  refpedls, 
be  rendered  ineffedlual  to  all  fuch  perfons  as  are  not  burgefTcs,  or 
at  kail  they  would  be  under  fuch  inequalities  and  inconveniences 
as  the  law  has  no  where  laid  upon  them. 

6.  For  that  thefe  bye-laws  are  unequal  and  unjnft,  fince  there 
it  no  obligation  laid  upon  the  refpondents,  to  take  all  the  appel- 
lants' tallow  o6F  their  bands  at  the  race  therein  prcfcribed,  whereby 
the  appellants  (if  this  bye-law  (hall  be  allowed  valid)  will 
be  pat  under  this  infuperable  difadvantage,  that  when  they  have 
kept  their  uUow  till  the  candle-makers  and  burgeiTes  are  ferved, 
it  is'ftill  optional  to  them  to  buy  or  not,  as  they  think  fit.  And 
indeed,  if  they  can  have  their  tallow  from  the  country,  as  it  is 
veil  known  they  may,  they  will  not,  and  need  not,  buy  it  from 
the  appellants,  but  the  appellants'  tallow  mult  be  upon  their  hands 
till  it  be  ufele(>,  if  they  cannot  export  it  as  other  fubjecis  do,  or 
otherwife  they  will  be  obliged  to  fell  it  at  fuch  a  price  as  the  re- 
fpondents  will  pleafe  to  give  for  the  fame  ;  and  more  efpecially  if 
mey  fltould  be  reftrained  from  rinding  it,  without  which  it  will 
pwify,  and  be  of  no  ufe  in  lefs  than  two  days. 

For  that  the  magifirates,  as  they  have  not  a  power  to  retlraSn 
Ac  appellants  from  felling  their  tallow  to  any  pcrfon  that  wanted 
fk  fame,  fo  they  have  no  authority  to  fet  a  price  thereon  by  any 
bye-law.  For  although  the  ma^iftrates  may  fet  prices  upon  vi£luals» 
,    as  bread,  ale,  &c.  with  which  the  inhabitants  muft  neceflarily  be 
famiflied  within  the  burgh,  yet  they  have  no  power  to  fet  prices 
upon  any  original  commodity,  as  tallow,  no  more  than  upon 
wheat,  barley,  hides,  wool,    &c.   and  the  afls  of  parliamentt 
whereon  they  found  their  pretended  authority,   relate  only  to 
victuals,  or  fuch  other  things  as  are  therein  exprefsly  named : 
and  the  giving  fuch  a  power  to  maglilrates  of  burghs,  to  fet  prices 
upon  tallow,  hides,  and  other  original  commodities,  would  pre- 
judice the  gentlemen  of  landed  property,  fince  it  might  in  a  great 
meafure  tend  to  leflen  the  value  of  their  edates. 

As  to  the  zGt  of  pailiament  in  1695,  whereby  the  bye-law  of 
1693  was  ratified,  fuch  a^ls  of  ratification  are  .paflcrd  of  courfe» 
.  (as  this  was  without  calling  the  appelhnts)  and  by  the  laws  of 
Scotland  have  never  been  reckoned  of  any  importance,  for,  if  the 
ordinances  or  bye-laws  which  are  fo  ratified  be  void  in  themfelvcs, 
the  ratification  will  give  no  fan£lion  thereunto;  and  the  cuftom 
of  Scotland  provides  againft  fuch  ratifications,  where  parties  are 
neither  heard  nor  called  by  an  a£k  defignedly  made  ac  the  end 
of  every  feifion  of  parliament,  the  aff  Salvo  jure  Cujujlibet. 
The  laft  part  of  this  very  bye-law,  whereby  the  country  butchers  ^ 
who  brought  meat  on  the  market  days,  were  enjoined  to  bring  in 
their  rough  tallow  to  be  fold  on  the  faid  market-days  to  the  cand  It- 
makers  and  burgefies,  was  in  1698,  notwithftanding  fuch  ratified- 
tioDj  reicinded  by  the  privy  council»  and  declared  to  be  an  abufe ; 
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and  the  appellants  have  reafon  to  believe  that  if  they  had  com- 
plained at  that  timei  the  faid  bye-law,  as  to  them,  would  have 
met  the  fame  f^ite* 

The  refpondents  obje£led,  that  they  were  bound  by  their  oaths 
to  obey  the  ordinances  of  the  magidrates,  but  the  appellants  are 
not  bound  by  their  oaths  to  obferve  any  ordinances  which  are  illegal 
and  unjuft  in  themfelves.  The  refpondents  objcded  likewife,  that 
the  appellants  would  raife  the  price  of  candles  in  cafe  thcfe  ordi- 
nances were  not  obferved  by  them ;  but  this  was  darted  only  to 
incline  the  members  of  the  College  of  Juftice  to  favour  the  re- 
fpondents. For  although  the  appelhnts  (hould  demand  exorbitant 
priceS)  the  candle-makers  would  be  under  no  necefiity  of  buying 
from  tliem^  but  could^  and  no  doubt  would,  furnifh  themfelves 
from  other  places,  as  every  perfon  knows  they  might :  And  ikus^ 
it  wonid  be  in  the  power  of  the  candle^makers  to  ruin  the  butchers  at 
pleafure. 

Heads  of  the  Refpondents^  Argument. 

The  (latute  15401  c.  123.  whereby  the  appellants  are  ezprefsly 
forbid  to  melt  tallow,  is  not  in  dtfuetude,  and  there  have  been 
continued  prohibitions  with  regard  to  the  appellants'  ftrliing  tal- 
low till  the  refpondents  and  other  burgeflfes  be  firft  ferved,  neither 
are  thefe  prohibitions  incoufiftent  with  the  privileges  of  the  ftaplcy 
becaufe  the  appellants  were  to  furnifli  the  refpondents  with  their 
tallow  for  the  ufe  of  the  inhabitants,  and  the  furplufage  might  be 
exported*  Nor  does  the  treaty  of  Union  unhinge  the  privileges 
of  burghs,  or  make  void  their  regulations  upon  their  Icfier  incor* 
porations,  which  are  for  the  good  and  fervice  of  the  inhalntanta- 
and  other  lieges ;  and  the  general  freedom  of  trading  agreed  to 
by  the  Union  was  never  meant  to  lay  open,  deftroy,  or  overturn 
the  laws,  ordinances,  or  conftitutions  of  the  burghs. 

AH  burghs  by  their  charters  of  conilitution  have  power  of 
making  by-laws  or  ordinances  among(t  the  lefTer  corporations,  as 
may  be  for  the  benefit  and  advantage  of  tlie  whole,  by  regulating 
the  fubjeA  of  trade  belonging  to  each  corporation »  viewing  the 
markets  and  ordering  the  prices  of  vivcrs  :  and  the  obferving  and 
exercifing  that  power  is  recommended  to  the  magiftrates  of  every 
1540, c TOO.  burgh  by  feveral  (latutes  ordaining  them  to  fet  reafonable  prices 
I5SI.C.  aj.   upon  wine,  fait,  timber,  &c.     In  purfuance  of  thcfe  laws  the  ma- 
*  giftrates  of  Edinburgh  have  been  in  the  conftant  pra£tice  of  re- 

guLiting  the  prices'  of  fuch  things  within  the  city  as  they  judged 
neceifary  for  the  common  good,  and  particularly  that  of  tallow» 
which  has  been  ratified  and  confirmed  by  King  James  the  Sixth 
in   1597,  and  by  King  William  in  1695,    Neither  is  the  trading 
in  tallow  properly  the  appellants*  employment ;  the  refpondentSt 
the  candle-makcrs)  being  a  corporation  fpecially  conftituted  fot 
that  efTccl ;  and  as  the  fubject  of  their  trade  within  burgh  com^^ 
from  the  hands  of  the  appellants,  it  is  mod  juft  and  reafonabl^' 
that  that  fubjed  fliould  be  regulated  by  the  magiftrates,  left     ^^ 
ihould  be  in  the  power  of  one  incorporation  entirely  to  difappoi  ^^ 
the  trade  of  another,  to  the  great  prejudice  of  the  lieges ;  ar^^ 
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ihe  magtftrates  have  always  been  fo  careful  of  the  appellants^ 

that  they  annually  rate  the  lallow  higher  or  lower  according  to 

the  prices  of  cattle,  of  which  they  are  fully  apprifcd  before  they  - 

make  any  ordinance  concerning  the  fame. 
That  which  has  been  the  praAice  of  the  appellants  for  near  >5  S«pt> 

aoo  jrears,  as  appears  by  the  ordinances  of  the  city  councili  is  ^o  oa. 

iUll  pradicable;  and  all  that  is  required  by  thefe  by-laws*  is*  1551. 

that  the  appellants  be  obliged  to  fell  their  tallow  to  the  refpon* 
dents  when  they  demand  the  fame  at  the  rates  fixed  by  the  city 
laws,  by  which  the  price  of  candles  is  alfo  to  be  regulated.  As  to 
the  inhabitants,  not  free-men  burgeflcs,  they  were  never  reftrained 
from  buying,  only  that  it  (hould  not  be  pretended  and  ufed  by 
the  appellants  as  a  handle  to  alter  the  privileges  of  th^  refpon- 
dents. 

The  diftinQion  which  the  appellants  contended  for,  between 
nv  and  manufa£iured  articles,  is  contrary  to  the  ftatutes  em«  ^SM>»^^ooi 
powering  the  magiftrates  of  every  burgh  to  fet  a  price  upon  tim- 
ber, which  is  not  fuppofed  to  be  manufaAured  ;  and  if  the  ma-  '555i<:«57« 
giitrates  have  a  power  of  rating  candles,  (which  is  not  denied,) 
die  fame  reafon  will  hold  as  to  tallow,  becaufe  the  regulation  upon 
candies  follows  in  proportion  with  the  regulation  upon  the  tal- 
bw ;  and  if  the  price  of  tallow  be  not  regulated,  neither  ought 
the  price  of  candles,  by  which  the  city  will  fuffer  a  conGderable 
prqudice. 

Mter  hearing  counfel,  //  is  $rdfred  and  adjudged^  that  the  iri"  Jodgmeat^ 
idhewfyry  fenfenee  or  decree  in  the  appeal  complained  of  ^  whereby  the  J^  Jl"* 
";■  I«nlr  ^f  SeJJion  founds  *•  that  the  appellants  ought  to  be  reftrained 
14.  ^frem  rinding  of  tallow  for  fale^  and  alfo  founds  **  that  the  magi^ 
I V  "  firatis  and  council  of  Edinburgh  can  oblige  the  appellants  to  fell  theif 
^  tJbfP  to  the  candle-makers  for  making  of  candles  to  be  confumed  in 
^  (If  town  at  a  price  put  thereupon  by  the  magiftrates  and  town 
*  tmidl^  be  r ever  fed. 

For  Appellants,    Spencer  Cowper,     Rob.  Raymond* 
For  Relpondent,  J.  JAyU    W.  Lechmere. 
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Cafc^^.    William  Collier,  Captain  of  his  Majefty's 

h^iTi^ucc.       Ship  the  Mermaid,         -         -  .         jlppelkati ; 

FofWi,        Robert  Stewart,  Provoft  of  Aberdeen,  and 
\lf^*  Company,   Owners  and  Freighters,  and 

Alexander   Inglis,   Mafter  of   the  Ship 
Joanna  of  Aberdeen,        ...        Refpondenh. 

8th  July  1715. 

Prize.'^'A  French  privateer  havios  captured  a  Scott  Aip*  took  a  ^oaiiti^tf 
goods  out  of  her)  aod  fome  noney  from  the  fliip-mafteri  Mad  upon  jtf* 
ment  of  a  ranfom  agreed  upon,  allowed  the  (hip  to  depart  with  a  tttiM 
hrief ;  the  piivateer  haviog  continued  upon  thje  coaft^  and  being  thtie  t^ 
tured  by  a  Britilh  (hip  of  war  the  money  and  goods  taken  by  iotot,  U  wH 
at  the  raofom,  were  to  be  reftored  by  the  captora* 

nrHE  (hip  Joanna  of  Aberdeen,  was  upon  the  17th  of  Mty 
'''  1 7 1 1 ,  in  her  voyage  to  Virginia,  captured  oflF  the  Orknef 
Iflands,  by  the  Pontchartrain  a  French  PriTateer ;  and  upoo  tk 
capture,  four  bales  and  two  calks  of  goods,  parcel  of  the  caifib 
were  taken  out  of  the  prize,  and  alfo  26  guineas  out  of  tj^ 
pocket  of  the  refpondent  Inglis  the  Mafter. 

The  Pontchartrain  with  her  prize  brought  up  before  AberdMi 
and  a  ranfom  of  200  guineas  and  5/.  being  agreed  upoot  dis 
fame  was  paid  by  the  refpondents  to  the  Captors  upon  the  SlA 
of  May.  The  Pontchartrain  thereupon  delivered  to  the  Joaaai 
a  ranfom«britf  for  her  prote£lion,  and  (he  proceeded  oa  bcf 
yoyage. 

Upon  the  28th  of  the  fame  month  of  May,  the  prirateerwas 
taken  upon  the  Scotch  coaft  by  the  appellant,  and  in  it  werefeond 
the  faid  four  bales,  and  two  calks  of  goods  taken  out  of  the  Jo« 
anna,  and  money  to  the  amount  of  the  26  guineas  taken  fe)ia 
the  refpondent  Inglis,  with  the  2oo  guineas  and  5/.  paid  for 
ranfom. 

The  appellant  having  brought  the  privateer  to  Leith,  it  was,  oil 
the  1 2th  day  of  June  thereafter,  adjudged  and  condemned  af 
lawful  prize  by  the  Court  of  Admiralty  there.  The  prize,  witli 
the  goods  on  board,  and  money,  were  delivered  to  an  agent  foS 
prizes,  chofcn  as  diredltd  by  the  aft  6  Ann.  c.  13.  intituled,  '<8t3 
«  a£^  for  the  better  fecurity  of  the  trade  of  this  kingdom,  b] 
••  cruizcrs  and  convoys,"  and  for  the  ends  and  purpofes  recited 
in  the  f.  id  dO:,  The  bales  and  calks  of  goods  being  put  on  board 
the  (hip  Greyhound,  by  the  agent,  in  order  to  a  fale,  the  Grey- 
hound with  thtfe  goods,  was  call  away,  and  thefe  g^ods  were  loft* 

The  Mermaid  being  in  the  Frith  of  Forth,  and  the  appellant 
at  Leith,  the  refpondeuts  brought  an  a£lion  againft  him  before 
the  Court  of  Admiralty  in  Scotland,  for  recovering  the  faid  2C 
guineas  and  parcels  of  goods,  and  the  faid  200  guineas'  and  5/ 
ranfom  money,  upon  the  ground^  that  lince  the  privateer  ftil 
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toDtioiied  upon  the  coaft  of  Scotland,  and  had  not  carried  the 
{Qods  and  cfie^ls  of  the  refpondents  in/ra  pntfidia  boftium  the 
poperty  of  the  fame  was  not  Tcfted  in  the  privateer,  but  conti- 
mied  with  the  refpondents,  in  the  fame  manner  as  the  fhip  would 
luTe  done  if  not  ranfomed  ;  and  this  the  rather,  as  the  capture 
of  a  privateer  was  by  a  Britifli  (hip  fent  purpofely  to  cruize  upon 
tkecoad  for  the  proteAion  of  trade.  The  appellant  did  not  make 
appearance  to  this  aAion,  and  decree  in  abfence  pafled  againft 
'ej^    Urn  on  the  25th  day  of  /Vugud  thereafter* 

lo  January  1712,  the  appellant  brought  a  bill  of  fufpenfion 

before  the  Court  of  Seffion,  of  the  faid  decree  of  the  Court  of 

Admiralty,  in  regard  that  the  fame  was  pronounced  white  he  was 

^Jm  rdpuUica  caufa*     The  Court  reponed  the  appellant  againft 

die  (aid  decree,  and  turned  the  fame  into  a  libel ;  and  after  va« 

rioas  proceedings,  the  Court,  on  the  13th  of  February   1713, 

*'  Found  that  the  property  of  the  money  and  goods  which  were 

^  taken  from  the  refpondents  by  the  faid  privateer,  and  not  con- 

^  tained  in  the  ranfom  bill,  remained  ft  ill  with  the  refpondents* 

'<  and  therefore,  that  the  privateer  having  continued  upon  the 

^  coaft  of  the  kingdom,  and  being  taken  there  by  the  appelhnt 

"  M  commander  of  one  of  her  majefty's  ihips  of  war,  within  the 

f*  bounds  of  his  cruize,  he  ought  to  reftore  fuch  money  and 

^  goods  to  the  refpondents,  and  declared  they  would  advife  the 

^  debate  as  to  the  contents  of  the  ranfom  bill  on  Wednefday 

**  (dMo)  next."     Accordingly,  on  the  16th  of  February  there-    ' 

afieff  the  Court  *'  Found  that  the  200  guineas  and  5/,  remained 

^  ttill  to  the  refpondents,  and  repelled  the  allegation   that  the 

^  raofom  was  honafiit  received  by  the  agent,  in  rcfpe£l  of  the 

^<  citation  before  the  Admiral  prior  to  the  receipt,  and  remitted 

^  to  the  Lord  Ordinary  to  hear  parties  on  the  import  of  the  other 

^*  receipt  granted  to  the  (aid  agent  prior  to  the  citation  before  the 

<*  admiral." 

The  appeal  was  brought  from  <'  two  interlocutory  decrees  or  Cneer«4 
^  fentences  of  the  Lords  of  SefTion  of  the  13th  of  February  6  m»j, 
^  (713,  and  >6th  of  February  17 14  {ay  *^'^- 

Heads  of  the  Argument  of  the  Appellant. 

The  eontradt  between  the  ranfomers  afid  the  French  was  free, 
voluntary,  mutual,  and  abfolute  ;  they  re-delivering  the  ftiip,  and 
tbeianfomer  paying  the  200  guineas  and  5/.  The  ranfom  was  a 
^  tranfa£lion  ^ccordin^  to  the  laws  of  war,  whereby  the  Oiip 
Joanna  purchafed  her  freedom,  and  obtained  a  ranfom-brief  for 
ptoteAion  from  other  privateers  during  the  voyage;  and  the  pri* 
^eer  having  got  the  ranfom  moneyi  rx  contraElu^  the  fame  muft 
be  confidered  as  purchafe  money,  and  the  property  belongs  to  the 
priiiatrer,  and  is  tranfcnitte/J  to  \\\t  appellant,  and  returns  not  to 
^e  firft  owner.  ^ 

By  the  ranfom-brief  thr  (hip  and  goods  were  prote£led  againft 
all  other  French  (hips,  duiing  her  intended  voyage,  had  (he  met 

(#]  Ii  a;p-irt  fiom  tht  QS^*  that  «\f  h  »  miftake  for  1713* 
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with  ever  fo  many  before  (he  had  fully  completed  the  Same :  And  it 
is  not  reafonable,  that  therefpondents,  whofeihip  has  fint(hed  her 
voyage  and  unladed  her  cargo  fafely  in  port,  fliould  now  reclaim 
the  ranfom-money,  on  pretence  that  the  privateer  was  chafed  and 
taken  before  (he  could  get  home  to  her  own  port^  with  the  ranfom 
money  given  for  fuch  protedion. 

As  to  the  200  guineas  and  5/.  non  eofiftat  whether  it  was  the 
fame  identical  money  fo  paid  by  the  ranfomcrs,  for  there  pafled 
fix  days  from  fuch  payment,  before  the  privateer  was  taken  by  the 
appellant ;  and  the  privateer  in  that  time  might  have  fent  home 
the  fpecies  of  money  received  for  ranfom,  or  otherwife  alienated 
and  difpofed  of  the  fame,  and  other  like  fpecies  of  money  might 
have  been  on  board. 

Admitting  that  there  (hould  be  a  difierence  between  the  fpecific 
26  guineas,  and  the  4  bales  and  2  ca(ks  of  goods,  and  the  ranibm 
price  the  200  guineas  and  5/.,  which  the  appellant  contends  there 
is  not*;  yet  the  26  guineas  and  goods  were  taken  by  force,  and  there* 
fore,  though  the  refpondcnts  (hould  in  (id  upon  a  reftitution  for  themi 
yet  the  ranfom-money  was  voluntarily  given,  and  the  (hip  re- 
delivered for  the  common  benefit  of  both  parties,  which  gives  a 
full  and  irrevocable  property  as  to  it. 

And  further  the  faid  26  guineas,  and  the  goods  were  takci 
before  the  ranfom  was  agreed  to,  and  muft  be  prefumed  to  haie 
been  thrown  into  the  ranfom,  and  quitted  and  given  up  accord* 
ingly,  by  the  mafter's  fubfequent  acceptance  of  the  ranfom-brifif 
for  his  whole  (hip  and  cargo,  and  acquiefcence  therein.  ^ 

Heads  of  the  RefpondenU^  Argument, 

By  the  common  and  univerfal  opinion  of  the  beft  lawyers  of 
all  nations,  the  goods  and  effcfdls  t^iken  on  board  any  (hip  bf  an 
enemy,  do  not  become  the  enemy's  property  unlefs  they  be  canicd 
tnjra  praftdia  hojl'ium.     Grotius'o  words  arc  very  cxprefs,  ••  Hac 
vero  rc-s,  qux  infra  prxfidia  pfrdu£^?B  nondum  funt,  quanquain 
ab  hollibus  occupaiss,  ideo  pcUliminii  non  cgcnt,  quia  Domi- 
nium nondum  mutarunt  ex  gentium  jure."     And  fo  are  the 
opinions  of  othrr  authors  who  write  upon  that  fubjf  £1,     Till  the 
efFefts  arc   hxv.\\'^\\i  infra  praPidia  hoJJium^  there  are  hopes  of  rc» 
covery  of  thtfc  goods  from  the  enemy  by  the  fubjcfts  or  allies  <>* 
the  ftate  from  which  they  were  t^ken. 

This  do£lrinc  applitfs  alfo  to  the  26  guineas  taken  out  of  the 
rrfpondcnt  Inglia's  pocket,  and  to  the  four  bales  and  two  cafks  oi 
goofis  which  hiid    be;  n   taken   vi  majcre  before  the  ranfom  W^* 
agreed  upon,  and  which  form   no  part  of  the  ranfom-biil.     But> 
further,  even  the  200  guineas  and  5/.  for  the  ranfom  muft  be  3^' 
counted  for  to  the  refpondcnts,  fince  the  property  was  not  change<i » 
for,  fuppofing  no  ranfcm  had  been  given,  but  that  the  (hip  z'O^ 
goods  had  continued  in  ihe  poflcflion  of  the  privateer,  there  is  t^^ 
qucilion,  but  they  would  have  been  reftored  upon  the  re-captur^» 
and  fo  ought  the  ranfom  which  came  in  place  of  thufe.     Or,  fu^' 
pofing  that  the  ranfv^m- money  had  not  been  paid,  but  that  tt>^ 
mailer  of  the  (liip  had  been  detained  as  an  hoftage  till  the  ranfor^^ 
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money  had  been  paid,  there  Is  no  qucdion  but  upon  the  re- 
capture the  hoftage  would  have  been  rclcafed,  and  the  re-captor 
would  have  had  no  pretence  to  the  ranfom-money  for  which  the 
hoftage  was  kept.  Indeed  all  agreemtints  of  this  kind  are  invo^ 
IsDtarj,  and  are  only  gone  into  to  prevent  a  greater  evil,  and 
therefore  tacitly  include  the  hope  of  a  recovery  by  a  fubfequent 
capture  of  the  enemy. 

With  regard  to  the  identity  of  the  money,  the  (hip  was  taken 
the  17th  of  May,  and  brought  up  before  Aberdeen  to  receive  the 
raofom-money  on  the  22d,  and  upon  the  28th  (he  was  taken  by 
die  appellants  a  plain  evidence  that  the  fame  money  was  (till  there, 
Gnce  the  privateer  had  been  all  that  time  upon  the  coaft :  And  as 
it  is  not  pretended,  but  the  goods  were  on  board  the  privateer  at 
the  re*capture,  fo  the  very  fum  of  226  guineas  was  found  on 
board  the  faid  privateer,  and  no  more  gold,  as  appeared  by  the 
receipt  of  the  agent,  to  whom  the  appellant  delivered  the  fame* 

The  appellant  founded  upon  the  a£t  of  parliament  6  Ann.  c.  13.  €Atuk,9.tii 
hj  which  it  is  enafted,  that  if  any  privateer  (hall  be  taken  as  a 
prize  by  any  of  her  majefty's  fliips  of  war,  and  adjudged  as  prize 
in  any  of  her  majtfty's  Courts  of  Admiralty,  the  commander^ 
ifficerSf  and  feamen  who  (hall  be  on  board  fuch  (hips  of  war^ 
Qiall,  after  fuch  condemnation,  have  the  fole  intereft  and  pro- 
fCttj  io  fuch  prize  fo  taken  and  adjudged  to  their  own  ufe,  with- 
OVt  further  account  to  be  given  for  the  fame.  But  this  a6l  oxilf 
gave  die  officers  and  feamen  the  (hares  of  prizes  formerly  belong- 
uig  to  the  crown  or  admiral ;  but  it  does  not  concern  the  (hips  or 
goods  belonging  to  Briti(h  fubjefts  or  their  allies  retaken  from  the 
enemy,  and  therefore  does  not  affc(El  this  cafe,  the  law  being  left 
as  formerly.  And  if  the  appellant  have  paid  the  money,  and  de« 
lifered  the  goods  belonging  to  the  Briti(h  fubjeds  to  the  agent, 
hemuft  blame  himfelf,  (ince  the  refpondents  commenced  anadion 

againft  him  for  recovery  of  the  efFe£ls  in  queftion,  before  they 

vere  delivered  to  the  faid  agent,  as  appeared  by  his  receipt. 
After  hearing  counfel,  //  //  ordered  and  adjudged^  that  the  faid  Ju'^gnient, 

pf&iaif  and  ^peal  be  difmiffcd^  and  that  the  interloeutory  decrees  or     •'**  ^  '^'^' 

ftnUnces  tkfi^ein  complained  of  be  affirmed. 

For  Appellant,  Nath.  Lloyd. 

For  Refpondents,  Edw.  Nortbey.     Will.  Hamilton. 
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C^c  33.  James  Watfon  of  Saughton  EQ{ ;       -^^        -    Appellan 
Robert  Watfon  of  Muirhoufe  Efq ;    -        -      Re/pond^ 

li^  July  1715. 

Vutor  Mi  Pii;>i7.«*Acceptaiice  of  the  office  of  tatorjr  found  not  proved  b 
tonal  inventories,  which  ^t\t  not  judicially  Agnedy  and  wanted  wi 
name  and  wimeflet,  anlefs  pnfterior  %6l%  of  adminiftration  were  inftrui 
nor  by  a  nniflive  tetter  not  holograph,  and  without  folemnitiet^  confe 
to  lend  the  pupiPs  mon^y. 

Certain  a6ls  of  adminiftntion  not  fafficient  to  faifer  the  acceptance  0 
office. 

An  affirmance  with  30/.  cofts. 

JAMES  Watfon  of  Saughton,  the  appellant's  father,  by  his 
will  and  ceftameht  bearing  date  the  6th  of  March  1703^ 
?ointed  the  appellant  his  executor,  and  nominated  Sir  Ja 
bulls.  Sir  Alexander  Dalmahoy,  Robert  Watfon  of  Muirho 
the  refpondent's  father,  John  Watfon,  the  teftator's  brother, 
William  Watfon,  writer  in  Edinburgh,  his  coufin,  to  be  tu 
and  curators  to  the  appellant  during  his  nonage,  the  faid  Will 
Watfon  being  always^^^  quo  non ;  and  he  is  alfo  appointed  by 
teftator  to  be  manager  and  receiver  of  the  whole  eftate,  real 
perfonal,  that  (hould  belong  to  the  appellant  as  heir  oV  execi 
to  the  teftator,  with  an  allowance  of  50/.  of  yearly  falary,  beC 
bis  charges ;  and  he  is  ordained  to  make  up  his  accounts  yea 
at  leaft  once  in  two  years,  at  the  fight  of  the  other  tutors,  J 
Watfon,  the  tcftator's  brother,  being  always  one  :  The  will  furt 
<'  declares,  th^t  none  of  the  tutors  and  curators  accepting 
^'  office,  fhall  be  accountable  or  liable  for  any  omifTion,  but  c 
**  for  their  a£lual  intromifTions.**  A  few  days  after  executing  I 
will  the  appellant's  father  died. 

After  his  death,  the  feveral  perfons  appointed  by  him,  cau 
an  inventory  of  all  his  real  and  perfonal  eftate  to  be  made;  2 
on  the  27th  of  Auguft  1703,  three  duplicates  of  this  invent 
were  fubfcribed  by  them,  and  by  three  other  perfons  uho  w 
neareft  of  kin  to  tl)e  appellant.  Thefe  duplicates  were  exhibi 
by  a  procurator  before  the  fheriff  of  Edinburgh,,  who,  toget 
with  his  clerk,  figned  the  fame.  None  of  thcfe  duplicates  1 
the  writer's  name  inferted  in  them,  nor  were  there  any  fubfcrih 
witnefTes  to  them.  The  rtfpondent's  father  died  before  the  s 
pellant  haiA«^tained  the  ape  of  14  years;  and  about  a  year  aft 
wards  WlUJlIm  Watfon,  the  tuior  Jrne  quo  non,  died  alfo. 

After  the  appellant  arrived  at  21  years  of  age,  he  brought 
aAion  before  the  Court  of  SefFion  again  ft  his  furviving  tutors  s 
curators,  and  againft  the  refpondent  as  heir  to  his  father,  o 
eluding  that  they  Ihould  conjun£tly  and  feverally  be  decreed  to 
accountable  in  folidum  to  the  appellant  for  the  whole  rents  a 
profits  of  his  lands,  and  all  goods  and  eiFe£ls  received  by  th« 
contaiaed  io  the  aforcfaid  inventory  j  and  he  alfo  infiftcd,  t 
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though  the  teftator  by  his  will  had  declared  that  no  tutor  or  curator 

accepting  the  office  (hould  be  accountable  for  onniflionsi  but  for 

adual  intromiflions  only,    agreeably  to  the  z(k  of   parliament 

1696.  c.  8.  empowering  fathers  to  name  tutors  and  curators  with  x696>  e.1. 

that  quaiitv ;  yet  that  fuch  power  was  only  given  to  fathers  in 

Iflf^  Pbi^i/, whereas  the  appellant's  father  was  on  his  death-bed 

when  the  will  was  executed. 

To  prove  the  refpondent's  father's  acceptance  of  the  office,  and 
iotfomiffions  with  the  appellant's  eftate,  the  latter  produced  one 
of  the  duplicates  of  the  inventory  before  mentioned  ;  and  alfo  two 
niffifc  letters  written  upon  one  paper,  diredted  to  the  faid  William 
Watfon,  wherein  Sir  James  Foulis,  one  of  the  tutors,  advifes 
him  that  he  was  to  pay  fome  money  he  owed  the  appellant,  and 
gives  it  as  his  opinion  that  the  fame  (hould  be  lent  to  Mt»  FouHs 
of  Rathe;  the  ^ther  from  Sir  Alexander  Dalmahoy,  gfj^ng  alfo 
his  opinion  that  the  pupil's  money  could  not  be  better  fecured,  to 
vUch  l^ft  letter  thefe  words,  '<  Robert  Watfon  confentsi^  are  fub- 
joined* 

The  refpondent  anfwered,  that  though  his  father  had  been  ap- 
pointed tutor  to  the  appellant,  yet  he  had  never  taken  upon  him- 
felf  the  office,  by  concurring  with  the  other  tutors  in  any  a£ls  of 
adminiftration,  nor  intromitted  with  the  appellant's  eftate ;  that 
Ae  fubfcribing  of  the  inventory  (done  out  of  friendfhip  to  the 
iffdiant,  that  he  might  know  at  his  full  age  what  eftate  his  father 
1m  left)  would  not  fix  him  in  the  acceptance  of  the  office  of 
iMor,  becaufe  it  was  only  a  preparatory  a£l  required  by  the  (latute 
kfore  entering  upon  the  office,  and  the  rule  by  which  a  tutor 
was  accountable  to  his  pupil  when  he  intromits  with  the  fubjcA 
of  that  inventory.  That  the  a£i  1696.  c.  8.  did  not  provide,  that 
•here  a  nomination  of  tutors,  with  fuch  qualities  as  in  the  prefent 
cafe  is  made,  though  on  death-bed,  that  the  nomination  ihould 
fabfift,  and  yet  the  qualities  be  void.  That  the  appellant,  there* 
fore,  could  not  feparate  the  qualities  from  the  nomination,  but 
ooght  either  to  hold  the  nomination  void,  and  infift  againd  the 
tutors  as  intromitters  with  his  eflate,  in  which  cafe  the  refpon* 
doodent'f  father  could  not  be  afFe£led ;  or  if  he  held  the  nomina- 
tion by  the  teftator  to  be  good,  then  the  quality  of  being  account- 
able only  for  intromiffions  would  be  a  good  defence  for  the  rc- 
iJNmdem.  For  fuppofmg  the  refpondent's  father  had  accepted  of 
the  office,  (as  he  contended  he  never  did)  his  acceptation  being 
ttpoQ  the  faith  of  the  quality  expreflcd  in  the  teftator'^  will,  he 
king  at  London  when  the  nomination  was  made,  could  not  know 
it  was  done  on  death-bed  :« Even  fuppofing  the  nomination  had 
keen  without  any  fuch  quality,  yet  by  the  exprefs  dirc£tions  in 
the  will,  William  Watfon  wa^ appointed  fole  factor,  and  tutor 
^fiut  qw  non^  and  the  teflator's  mnihtrftne  qu9  non  to  the  making 
up  of  (be  fador's  accounts,  C^that  the  other  tutors  teflameutary 
coaki  never  be  accountable  for  the  adminidration  of  William  the 
^  k£br,  fince  he  was  not  nominated  by  them,  nor  had  they  power 
I  t^f^^inove  him* 
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The  appellant,  in  reply^  contended  that  the  tutors  having  ac 
ceptcd  their  office,  and  made  inventories  of  the  e(late>  they  wer 
certainly  liable  in  folidum}  for  it  impoited  not  that  William  Wat 
foa  was  tutor ^n^  quo  non^  and  fa£lor  and  manager  by  the  teftator* 
nomination^  fince  his  intromiffions  as  fa£lor,  in  the  conftruAionc 
laW|  were  the  intromiffions  of  the  other  tutors  for  whom  he  wa 
fa£tor»  and  fubje^led  them  in  the  fame  way  and  manner  as  i 
they  themfelves  had  intromitted.  Nor  did  it  aher  ihe  cafe  tha 
he  was  named  faftor  by  the  tcftator,  fince  he  was  dill  l^€tQt  fc 
the  other  tutors,  and  was  ordained  to  account  with  them  yearly 
or  at  ieaft  once  in  two  years ;  and  it  was  their  fault  that  he  di 
not  fo  account  witli  them. 

Thefe  matters  in  debate  being  reported  to  and  confidered  I 
the  Court,  their  Lordfliips,  by  three  interlocutors  on  the  25th  < 
November  17 13,  28th  January  and  8th  December  171^ 
*<  Found  that  the  faid  Robert  Watfon,  the  refpondent's  father 
*^  figning  the  inventcries,  and  judicially  producing  them  by 
**  procurator,  did  fufficiently  infer  his  acceptance  of  the  tutor) 
<<  and  that  he  could  nut  have  the  benefit  of  the  quality  in  tli 
*'  nomination  from  the  a£l  of  parliament  1696,  unleCs  the  wi 
**  had  been  made  in  Leige  PoujUe** 

So  far  the  interlocutors'of  the  Court  were  not  appealed  froiBi 

The  refpondent  afterwards  recurred  to  a  new  defence,  namel] 
that  his  father's  (igning  the  inventories  was  no  proof  of  his  K 
ceptance  of  the  tlitory,  for  the  figning  thereof  was  neither  don 
judicially  in  Court,  nor  atttftcd  by  fubfcribing  witneffi^s,  nor  ih 
name  and  defigti^tion  of  the  writer  of  the  inventory  inferte 
x68!,€  5.  therein,  and,  therefore,  that  by  the  a£l  1681,  which  requin 
thefe  qualities  in  all  writings,  it  was  abfolutely  null  and  voic 
For  fuflaining  this  allegation  the  refpondent  gave  in  a  declaratio 
or  certificate  of  the  cL  rks  to  the  Sheriff'  Court,  Commifiary  Cour 
and  Town  Court  of  Edinburgh,  cf  the  ufual  form  and  manm 
of  receiving  inventories  from  tutors  and  curators,  wherein  th 
writer  thereof  was  cither  defigncd  with  witnefles  fubfcribing  t 
the  execution  by  the  tutors ;  or  otherwife,  they  had  been  pre 
duccd  by  the  tutors  and  curators  themfelves  ia  Court,  and  Ggne 
tiiere  judicially  by  them  and  by  the  judge. 

The  appellattC  made  anfwcrs,  and  the  Court  on  the  27th  0 
January  I7t5»  **  futtsined  the  defence,  that  the  inventories  ar 
<^  null  and  void,  not  being  judicially  finned,  and  wanting  writer' 
**  name  and  witncfles,  and  therefore  found  the  fame  not  fufficicn 
**  to  infer  the  tutor's  acceptance,  unlcfs  there  be  pofterior  deed 
«<  of  adminiflration  inftrucled/'  The  appellant  reclaimed,  atw 
after  anfwers  for  the  refpondent,  the  Court,  on  the  17th  of  Fe- 
bruary 1715,  **  adhered  to  their  former  interlocutor."  Thcap 
pcilanr  having  in fi fled  that  the  letter  formerly  produced  by  him 
ill  which  the  refpondent's  father  confcnted  to  the  lending  out  0 
his  money  was  a  fufficient  pofterior  adl  of  adminiftration  5  aftt 
a  debate  on  this  point  the  Court  on  the  18th  of  February  171J 
''  found  that  the  faid  letter  is  not  probative,  nor  an  a£l  of  adipi 
*  ♦'  niftralioi 
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"  nlftration  liable  to  m»ke  the  refpondent  account  i&  if  he  had 
**  beta  tutor/'  And  the  caufc  being  called  before  the  Lord  Or* 
dinary  on  the  I9tb  of  February,  his  Lordfbip  *<  aflbilzied  the 
^'  refpondent  from  the  faid  procefs.'' 

The  appellant  prevented  a  further  petition  to  the  court  wherein 

ieinftanced  fome  other  a£ts  of  the  refpondent's  father's  admtni* 

ftration,  viz.  his  giving  dirediions  about  the  appellant's  buildingSf 

'^  employing  workmen  therein  and  paying  theaii  his  putting  the 

appellant  to  fchool,  and  ordering  his  (lay  and  maintenance  there^ 

and  he  prayed  that  he  might  be  allowed  a  commidion  for  proving 

chefe  and  other  ads  of  adminidration.     After  anfwers  for  the  re* 

fpondenc,  theCourt,  on  the  26th  of  February  1715)  **  found  the 

^  prefent  a^s  of  ad mintft ration  condefccnded  on,  with  the  former^ 

^^  are  neither  feparately  nor  jointly  relevant,  and  therefore  aflbil* 

*'  zicd  the  refpondent." 

The  appeal  was  brought  from  <'  feveral  interlocutory  fentences  Entered 
•*  or  decrees  of  the  Lords  of  Srffion  of  the  27th  January,  and  '****  *^y 
•*  the  17th,  i8th,  19th,  and  26th  of  February  1715."  '^'^' 

Heads  of  the  Appellants  Argument. 

Thea£l  of  parliament  168  r.  c.  5.  on  which  the  refpondent'i 

tibje&ion  to  the  inventories  was  founded,  related  only  to  private 

Ma\  but  it  did  not  refped)  inventories  which  are  of  another  na- 

tue,  given  in  judicially  to  the  court  upon  citation  of  the  pupil's 

Bciieft  of  kin,  purfuant  to  the  z€i  of  parliament   J672.  c.  2.  16710  ctC 

AooQg  the  folemnities  prefcribed  by  that  adl,  thefe,  of  fubfcrib- 

ugvitQeHcs  and  defignation  of  the  v/riter  are  not  to  be  found  ; 

^  in  the  inventories  in  the  prefect  cafe,  all  that  was  prefcribed 

>Q  that  adl  was  obferved,  viz.  the  fubfcribing  of  the  appellant's 

tttorsand  iveareft  of  kin,  and  of  the  judge  and  clerk  in  court. 

Tbofe  inventories  were  alfo  ligncrd  by  three  of  the  appellant's 

'  flcarell  relations,  who  were  indeed  the  mofl  proper  witneifes,  and 

were  called  as  atteders  thereof ;  and  three  copies  made  of  the 

If  there  had  been  any  formality  wanting,  yet  notutor  ought 
to  take  advantage  againfl  his  pupil  of  his  own  informal  deed,  to 
^hich  he  is  bound  rat'wne  cjjicii:  for,  if  it  Qiould  be  otherwife, 
Motors  may  feem  to  a£l  according  to  law,  and  at  the  Time  time 
B^y  lay  a  foundation  for  their  own  difcharge  by  their  own  a£^8, 
iMe  with  a  defign  that  they  may  not  be  evidence  againft  them  $ 
^  the  poor  pupils  cannot  be  a  check,  but  the  law  mufl:  be  a 
check  upon  them. 

One  of  the  copies  which  "had  been  figned  by  the  refpondent's 
f'ther,  and  by  the  faid  other  tutors,  and  by  the  judge  and  clerk, 
Haforefaid,  was  produced  by  the  refpondent  himfelf ;  and  it  was 
itever  in  the  haft  pretended  by  him,  that  his  father's  name  thereto, 
^rto  either  of  the  other  copies,  was  not  of  his  father's  own  pro« 
fer  hand- writing. 

The  declarations -or  certificates  produced  by  the  refpondent 
^ere  not  made  by  the  faid  clerks  upon  any  order  of  reference  to 
4em  from  the  Court  of  SefTion,  but  were  voluntarily  made  by 
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them  at  the  refpondent's  inftance.  Nor  do  tj^ey  give  any  accoai 
of  the  general  praftice  of  the  nation  in  fuch  cafes,  but  only  • 
thofe  courts  in  Edinburgh,  which  do  not  contain  a  fizth  part  < 
the  inftances  of  the  kingdom  ;  and  yet  even  in  thefe  declaratioi 
there  is  one  inventory  mentioned  to  be  exhibited  as  the  invei 
tories  in  the  prefent  cafe  were,  without  the  writer's  name  or  d 
(ignation,  or  attefting  witnefles;  nor  was  there  any  precedei 
either  produced  or  quoted  of  any  inventory  being  reje£ked  < 
annulled  for  want  thereof.  And  if  the  inventories  in  queftic 
were  any  way  defeflive,  the  judge  ought  not  to  have  received  thei 
or  granted  admitiKtration  thereon. 

Though  it  was  contended  that  the  letter  before- mentioned  Wi 
no  evidence,  as  wanting  "writer's  name  and  wimefles  alfo,  yet 
was  liever  denied  that  the  refpondent's  father's  name,  as  confcnt 
ing  to  the  lending  of  the  faid  money,  was  of  his  father's  own  pre 
per  hand-writingi  and  the  appellant  offered  to  prove  the  fame  b 
witneflcs. 

Heads  of  the  Refpondents^  Argument* 

Though  the  a£l  1672,  c.  2.9  ordaining  tutors  to  make  up  t 
inventory,  does  not  (latute,  that  thefe  inventories  (hould  be  figne 
before  witnefles;  yet  it  provides  that  thefe  inventories  (hould  b 
judicially  produced  before  the  judge,  and  an  zOt  made  thereon 
and  nothing  is  faid  to  be  produced  judicially,  but  what  is  ac 
knowledged  and  fubfcribed  before  the  judge,  which  this  was  not 
and  the  aft  168 1,  c.  5.  is  general,  and  provides,  that  all  writinj; 
to  be  fubfcribed  by  any  party,  wherein  the  writer  and  witneffe 
are  not  named  and  defjgned,  (liall  be  null.  Since  the  date  a 
that  a£t  DO  inventory  without  writer's  name  and  witnefles,  or  ool 
fubfcribed  judicially,  was  ever  exhibited  or  pleaded  in  judgmenti 
as  appears  from  the  certificv^te  of  the  proper  officers  where  inven- 
tories are  commonly  recorded. 

A  tutor  once  accepting;  might  be  bound  to  make  his  own  deeds 
formal,  but,^%ice  the  refpoudent's  father  did  not  accept,  neithei 
can  he  be  bcAind  to  complete  the  deed,  from  which  his  acceptance 
is  to  be  inferred. 

The  a£ts  condefcended  upon  by  the  appellant  were  no  a£l8  ol 
adminiftration  as  tutor,  but  only  a<3s  of  humanity  and  friendfi)ip< 
They  were,  that  the  rcfpondent's  father  concurred  with  the  othci 
tutors  in  giving  dired^ions  to  repair  a  fence  that  had  been  made 
for  defending  the  appellant's  lands  againlt  the  overflowing  of  the 
water ;  and  that  he  employed  workmen  for  that  end  ;  and  that  b< 
had  given  his  advice  refpe£ling  the  proper  methods  to  be  follower 
for  the  appellant's  education.  But  it  was  never  by  law  intended 
that  the  advifing  with  tutors  made  the  advifcr  himfelf  accountabl 
as  a  tutor.  On  the  contrary,  the  refpondent's  father  having  nev^ 
concurred  with  the  other  tutors  in  difpofing  of  the  goods  an< 
'  effects  of  the  apptllant«  nor  in  the  letting,  felling,  01  orderiPj 
of  his  lands,  nor  fufllerrd  )iimfelf  to  be  inferted  in  any  zQi  as  pre 
lent  at  any  federunt  or  meeting  of  the  other  tutors,  are  plain 
pioc;fs  ttut  he  never  accepted  of  the  o(Ecc  of  tutor,  dot  wa! 

kx>kc^ 
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lodked  opK>n  as  tutor  by  thofe  who  did  accept  and  undertake  the 
management. 

The  letters  or  miflUvey  produced  by  the  appellant,  was  not  pro« 

bitive  againft  the  refpondent's  father,  being  neither  holograph  nor 

hbfcribed  before  witnefles,  and  fo  was  void  by  the  faid  ad  168  if 

c.  5.    It  was  alfo  plainly  vitiated  in  the  date,  and  fo  by  the  law 

of  Scotland  could  be  no  proof;  neither  did  it  appear  at  what  time 

it  was  fubfcribed  by  the  refpondent's  father. 

After  hearing  counfel.  It  is  ordered  and  adjudged^  that  the  fold  Judf mffnt, 
fetlAm  and  appeal  be  difmtffed^  and  that  the  [aid  interlocutor j  fentinces  Jj/"*' 
»  decrees  therein  complained  of  be  affirmed ;  and  it  isfatther^ordered^ 
that  the  /aid  appellant  do  pay  or  caufe  to  be  paid  to  the /aid  refpondent 
thifum  of^oL/or  his  co/ls  in  this  Hou/e, 

For  Appellanti  Spencer  Cowper.     Rob.  Raymond. 

For  Refpondent,  y.  JekylL     David  Dalrymple. 

The  Judgment  of  the  Court  in  that  part  of  the  caufe,  previous 
to  the  mbjed  of  the  prefent  appeal,  by  which  it  .was  found,  that 
I  tutor  was  not  to  have  the  benefit  of  a  claufe,  that  he  fhould 
not  be  accountable  for  omiflHons,  but  only  for  a£lual  intromiffions^ 
where  the  will  was  not  made  in  Leige  Pouftie^  is  worthy  of  notice^ 
though  by  the  fubfequent  judgment  of  the  Court^  the  effe£t  of 
duswas  fet  afide. 


Charles  Menzies  Efq;  of  Kinmundie,  Writer  Cafe  34. 

to  his   Majefty's  Signet,   Uncle  of  the  Founwin- 

Refpondents,  ....        Appellant  ^     ^7!;!'^"* 

Helen,  Barbara,  and  Jean  Menzies,  Sifters 
to  the  deceafed  Thomas  Menzies  of 
Kinmundie,  and  Robert  Muir  Merchant 
in  Aberdeen,  Huiband  to  the  faid  Barbara, 
and  as  their  Aflignee  for  his  Intereft,     -    Refpondents. 

2sth  July  1715. 

MaU  ^A  perfon  who  had  purchafed  lands  at  •  public  fale,  at  to  jeart  pnrchafc 
oi  a  pro«ed  rentil,  afterwards  claims  deduAions :  i(l,  Bccaufe  the  icindt 
were  held  by  a  tack  from  the  College  ^f  Aberdeen  then  near  expired ;  ad,  Be- 
caufe,  as  he  alleged,  the  rrnral  was  too  highly  ftared  by  one  Chaldrr  \  jd, 
Bccaufe  he  W4s  kept  cot  of  his  purchafe  for  fix  years,  duriog  which  time  the 
peifon  in  poflctlion  only  accounted  for  the  rents,  which  were  left  than  tht 
iiitc<e(l  of  the  pricej  4th,  A  deduction  of  certain  expences  he  h4d  been  put 
tOy  in  adjufHng  the  debts  due  by  the  eftate  and  in  te  perfon  of  the  laft  pof* 
icilbr  thereof.  The  Court  having  refufed  thefe  dedadlioot,  and  allowed  lh« 
lellert  30/.  of  expences,  the  judgment  is  a(lirm?d. 

In  this  cafe  the  purchafer  had  been  employed  as  agent  to  condaA  the  fale^ 
proof  of  renul,  &c. 

THOMAS  Menzies,  late  of  Kinmundte ,  left  one  fon,  and  the 

r.fpondents  his  daughters,  all  under  age,  to  whom  he  had 

appointed  John  Hamiitoni  his  brother-in  law,  tutor  and  curator. 

The 
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The  tutor,  finding  there  were  feveral  confiderablc  debti  doe 
the  faid  Thomas  Menzies,  which  would  cxhaud  the  eftate  if  m 
fold,  applied  to  the  Court  of  Seflion,  fetting  forth  the  fevcra 
debts  due  by  the  deceafed,  with  a  rental  of  the  eftate  of  Kin< 
mundie,  and  praying  leave,  notwithftanding  the  heir's  minority 
to  fell  the  lands  to  the  higheft  offerer. 

The  appellant,  the  brother  of  the  deceafed  and  uncle  of  the 
refpondentSy  was  employed  by  the  tutor  in  his  profefiion  to  take 
the  proper  methods  for  proving  the  faid  debts  and  rental* 
commiflion  was  taken  out  accordingly,  and  the  tenants  and  feve« 
ral  other  perfons  were  examined  upon  oath  as  to  the  rental  of  tb 
lands ;  upon  report  of  which,  and  upon  comparing  a  lift  of 
debts  with  the  then  conflituted  rental,  amounting  to  1124/*  7/* 
6d,  Sects,  after  all  deduftions,  the  Court,  in  July  1701,  granted 
liberty  to  the  tutor'  to  bring  the  faid  eftate  to  a  fale,  either  iim 
whole  or  in  part,  for  the  bcft  price  that  could  be  got. 

The  lands  were  accordingly  advertifed  for  public  fale»  and  aC 
the  day  appointed,  the  appellant  offered  20  years  purchafe  of  ths 
free  rental^  or  2000  merks  for  each  chalder,  or  loo  merks  of 
yearly  rent.  Alex.  Gordon  of  Pitlurg,  however,  who  was  outbkK 
by  him  at  the  fale,  entered  into  a  poftcrior  agreement  to  give 
more  than  the  price  offered  by  the  appellant :  and,  accordingly^ 
on  the  19  h  of  January  1702,  the  tutor  executed  a  difpofitioii  of 
the  eftate  in  favour  of  Air.  Gordon  as  the  higheft  offerer  S00& 
after  the  brother  of  the  refpondents  died. 

The  appellant  brought  an  aSion  before  the  Court  of  Sef&om. 
againft  the  faid  John  Hamilton  the  tutor,  Mr.  Gordon  of  Fit*- 
*  lurg,  and  alfo  againft  the  refpondents  the  daughters,  as  repre- 
fenting  their  brother,  to  have  it  found  that  he  was  the  true  pur* 
chafer  of  the  faid  lands  of  Kinmundie.     After  various  proceed* 
ings  in  this  a£iion,  the  Court  in  1703  found  <<  that  thepradicetf 
**  and  contrivances  of  the  tutor  and  Alexander  Gordon  were  illc- 
*^  gal,  and  that  the  faid  Alexander  Gordon  having  offered  at  the 
•*  fale,  and  being  then  overbid  was  in  mala  fide  to  enter  into  any 
"  after-articles  with  the  faid  tutor,  in  avoidance  of  the  aforefcid 
<<  fale  ;  and  found  that  the  appellant  had  the  fole  right  and  title 
*'  to  the  faid  lands  of  Kinmundie,  by  virtue  of  the  articles  of 
<*  fale  ;  and  ordained  the  defenders  to  diveft  themfelves  of  any 
^'  right,  title,  or  intereft,  they  had  to  the  faid  lands,  in  favour  A 
'<  the  appellant,  and  ordained  him  to  enter  into  a  bond  with  fe- 
'<  curity  for  the  purchafe-money  of  the  faid  lands,  according  to 
^<  the  terms  of  the  articles  of  fale,  and  that  within  40  days  after 
*<  date  of  the  decree  of  preference.*' 

According  to  this  decree,  the  bond  was  drawn  and  fettled  at 
fight,  and  by  the  diredion  of  the  court  \  and  thereby  the  purchafe 
money,  rated  according  to  the  then  conftituted  rental^  was  pay- 
able by  the  appellant  to  the  creditors  upon  tne  eftate,  in  particular 
to  the  faid  Alexander  Gordon,  who  had  paid  part  of  the  price^ 
and  had  purchafed  in  the  rights  of  feveral  creditors,  and  after- 
wards the  overplus,  if  any  ftiould  be,  was  to  be  paid  to  the  re« 
fpondcnts.     The  appellantj  after  thisj  had  aa  action  with  Mr. 

Gordoby 
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Gordon,  to  fettle  the  amount  of  the  claims  of  the  latter,  which 
depended  for  fcTcral  years  ;  but  afterwards  in  1707,  the  appellant 
having  cleared  with  Mr.  Gordon,  entered  into  the  poflVfliun  of 
the  faid  lands. 

The  price  at  which  the  appellant  purchafed  was  22,486/.  13/.  4d* 
Scots ;  the  mother  of  the  refpondents  had  an  annuity  paid  to  her 
jarly  of  the  fum  of  333/.  6s.  8rf.  being  the  intereft  of  6,700/. 
Scots;  and  the  debts  amounted  at  the  time  of  the  fale  to  13,023/. 
19^.  8i/.  fo  that  the  balance  immediately  to  be  paid  to  the  refpon^ 
dents  was  only  2762/.  13/.  Sd.  Scots.  Differences  arifing  betweea 
the  appellants  and  the  refpondents,  after  the  marriage  of  Barbara, 
die  refpondents  commenced  an  adion  of  count  and  reckoning 
agaioft  the  appellant  before  the  Court  of  Seffion,  to  compel  pay- 
ment to  them  of  the  balance  of  the  faid  price.  In  this  a£lion  the 
appellant  gave  in  a  dated  account  of  charge  and  difcharge, 
wherein  he  charged  himfelf  with  the  full  price  of  the  fiid  landsy 
according  to  the  bond  entered  into  by  him,  and  difcharged  him- 
felf by  nine  articles,  five  of  which  being  for  debts  paid  by  him 
according  to  the  tenor  of  the  bond,  were  not  controverted :  the 
other  four  form  the  fubje£l  of  the  prefent  appeal. 

The  i(t  of  thefe  was  a  dedu<9ion  from  the  price  upon  account 
rf  the  teinds  of  the  lands  being  made  p'^rt  of  the  rental,  with 
thededudlion  of  a  yearly  tack  duty  payable  to  the  College  of 
^ttdcen,  from  which  they  were  held  by  two  tacks  nearly  ex- 
pRd.  After  anfwers  for  the  refpondents,  the  Court  at  firft  de- 
cided in  favour  of  the  appellants'  claim,  but  on  the  22d  of  July 
'7'2|  ^'  found  that  the  appellant  (hould  have  no  dedu£tion  of 
^the  price,  on  account  of  any  defefl  in  the  rights  to  the 
f     "teinds.'' 

The  appellant,  2dlyy  claimed  a  deduction  from  the  purchafe 
>  aooey,  to  compenfviie  an  alleged  deficiency  in  the  rental,  as  being 
too  highly  dated  by  one  Chalder.  Upon  this  point  u  proof  was 
^len  for  both  parties,  and  the  court,  upon  the  27th  day  of  June 
'?'3)  *'  found  that  the  appelant  could  have  no  dedudion  upon 
'*  the  account  of  any  fliortcoming  in  the  rental." 

The  third  deduflion  claimed  by  the  appellant  was,  that  Mr. 
Cordon  being  poficiTcid  of  thefe  lands  for  fix  years,  when  the  ap- 
pellant entered  to  poflcflTion,  Mr.  Gordon  accounted  to  the  appel- 
lant only  for  the  rents  of  the  lands ;  but  that  being  lefs  than  the 
intereft  of  the  price  paid  by  the  appellant,  and  for  which  he  was 
accountable,  and  the  difference  being  about  840/.  he  claimed  de- 
duclion  thereof  accordingly.     Upon  this  point  the  Court,  on  the 
19th  of  December  1712,  <^  found  that  the  appellant  could  have 
'*  nodedu£lion  upon  account  of  the  difference,  between  the  rents 
*'  of  the  lands  and  the  intereft  of  the  price.'* 

The  fourth  dedudiion  claimed  by  the  appellant  was  the  fum  of 
looc/.  Scots,  as  the  cofts  he  had  been  at  in  adjufting  the  debts 
claimed  by  Mr.  Gordon,  the  benefit  of  which  accrued  to  the  re- 
fpondents.    The  Court,  on  the  1 6th  of  December  1712,  '*  found 
^  that  the  appellant  could  have  no  dedudlion  upon  account  of 

•*  his 
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'^.hisexpenccsin  his  a£iion  againft  Mr.  Gordon."  And  to  Ail 
interlocutor  the  court  adhered  upon  the  17  th  of  January  and  5tl 
of  February  thereafter. 

The  refpondents  afterwards  petitioned  the  court  to  allow  them 

their  expences,  and  an  account  thereof  was  gifen  in.    On  the 

29th  of  July   171^9  the  Court  found  <^  that  the  appellant  wit 

*^  liable  to  the  ezpences,  and  modified  the  fame  to  3c/.  fterliog.** 

The  appeal  was  brought  from  *<  feveral  interlocutors  of  thfc 

I^^'i      ^'  ^^^^  ^^  Council  and  Seffion,  made  on  the  behalf  of  the  M 

1715.  ^*  fpondents.** 

Heads  of  the  Argument. 

The  appelliiHt  again  fet  out  his  claims  on  the  four  points  before 
dated. 

The  refpondents  anfwered  on  the  id.  Point.  That  the  appd* 
lant  was  the  only  perfon  employed  in  the  bufinefs  of  proving  the 
rental  and  value  of  the  eftate;  and  when  it  was  fold,  he  knewil 
its  circumftances,  the  real  value  of  the  lands  and  what  title  theffi 
was  to  the  teinds.  When  the  eftate  was  fold,  all  that  was  agitc4 
upon  was,  that  the  rental  then  was  fo  much  free  rent  i^ter  ih 
jiuBi§n  of  feu-duties,  minifter's  (lipends,  and  teind  tach  JtitkSi 
and  at  that  price  it  was  bought  per  averjtonem^  without  any  diftioC* 
tion  between  teinds  or  any  other  part  of  the  eftate.  Since  di^ 
appellant  knew  what  th«  refpondents  bad,  the  obligation  on  HdA 
part  muft  only  be  undentood  to  extend  to  make  what  they  bsi 
good  \  and  nothing  is  conveyed  to  the  appellant  but  the  lands  ao^ 
thefe  tacks  of  the  teinds ;  and  therefore  the  appellant  can  claifl 
no  more  than  what  was  conveyed  to  him. 

On  the  ii  Point.  The  rental  had  been  proved  by  the  depofi 
tions  of  the  tenants  and  others  before  the  fale,  and  the  Court,  up93 
advifing  thefe  depofitions,  and  the  account  of  the  true  rental  given  ii 
by  the  appellant  himfelf,  as  agent  for  conducing  the  proof  ther^ 
pf,  found  the  rental  proved  to  be  1 1 24/.  7/.  6d,  Scots.  At  the  reix 
tal  fo  proved  was  the  eftate  fold  to  Mr.  Gordon ;  at  that  renta 
Mr.  Gordon  accounted  to  tlie  appellant  for  the  fix  years  he  was  is 
poflef&on,  and  the  appellant  had  a  conveyance  from  Mr,  Gordor 
as  he  poiTeifed  it.  The  appellant,  in  his  account  againft  the  re« 
fpondents  for  this  bufinefs,  not  only  charges  all  his  particular  ex- 
pences,  but  adds  this  article,  "  For  the  appellant's  own  pains  in 
**  ordering  this  procefs  of  fale,  making  up  inventories  of  debts 
<'  rentals,  &c.  and  carrying  on  the  whole  bufinefs  thereof  fron 
^*  beginning  to  end,  lop/.  Scots/*  So  that  undoubtedly  he  knev 
what  was  the  real  value  of  thefe  lands,  nnd  having  bought  th 
lands  at  that  value,  he  ought  to  be  concluded. 

When  a  new  probation  was  zhcxy^uds  granted  it  was  limited  t 
the  value  of  one  or  two  particular  farms.  The  appelUnt  accord 
ingly  examined  feveral  witneffes;  but  when  the  proof  came  to  b 
advifed,  there  did  not  appear  the  leaft  foundation  for  the  dedu£lioc 
(plaimed*  What  was  proved  by  him  was  only  a  fmall  eucourag« 
6  mcu 
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(lent  gt?en  for  two  years  to  a  tenant  after  a  great  fcarcity ;  and 
hat  the  rental  proved  at  the  fale  was  theconftant  rental  ever  before 
die  faici  ftle. 

On  the  3^  Poinim  The  appellant  fuffered  no  lofs  by  Mr.  Gor* 
don*s  pofT  (Bon  ;  for  nad  the  appellant  been  in  pofieflion  himfelf^ 
ht  could  only  h?ve  had  the  whole  reflt,  and  would  have  been  ac* 
countable  for  intereft.  Btfides,  it  was  the  appellant's  own  faults 
that  Mr.  Gordon  continued  fo  long  in  poflcflion,  fince  he  had 
jodf^mcnt  againft  Gordon  to  convey  to  him  in  17039  which  was 
two  years  after  the  fale.  Mr.  Gordon  required  the  appellant  foon 
after,  by  way  of  inftrument^  to  take  pofieflion  of  the  eftate,  but 
this  the  appellant  declined ;  and  at  lad  Mr.  Gordon  was  obliged 
to  bring  an  adlion  again  (I  the  appellant  to  compel  him  to  take  the 
eftatc. 

On  the  ^th  Point.  What  the  appellant  did  in  the  a£lion  with 
Mr.  Gordon  was  for  his  own  fafety,  becaufe  he  could  only  pay 
fnch  debts  as  were  mentioned  in  the  decree  of  fale  i  and  whatever 
cipence  was  incurred  in  this  matter  was  not  occafioned  by  the 
lefpondents,  who  were  no  parties  to  the  a£iion.  And  after  all 
vlttt  the  appellant  pretends  to  have  profited  the  refpondents  lOf 
iinct  near  half  of  what  he  claims  as  expences. 

The  refpondents  having  been  thus  put  to  very  great  expencCf 
fc;  petitioned  the  court  to  have  their  expences  allowed  them^ 
111  gave  in  a  bill,  amounting  to  about  300/.  (terlinp:,  which  they 
Me  ready  to  make  oath  they  had  really  expended.  The  appellant 
ibk  great  oppofition  to  this,  and  the  Court  allowed  the  refpon- 
fad  30/.  of  expences,  which  fum  was  all  they  got  for  the  ex« 
peaat  of  the  whole  a£iion. 

^  Alter  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  pe*  1°^*?**^ 
i^  mi  appeal  be  difmijfed^  and  that  the  feveral  interlocutors  therein  \m}f^ 
PUflmed  of  he  affirmed^ 

Ytxt  Appellant,        N.  Lechmere.        John  Cumyn* 
^or  Refpondents,    RoU  Raymond.       iVill.  Hamilton, 
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'T! 

Cafe  35.  John  Murray  of  Conheath,         -  -t        Appellanti 

j^jui      James  Murray  his  younger  Brother,  Truftee  j 

>7ro'  for  Elizabeth  Maxwell  their  Mother,     *      Re/pondmk, 

2Zth  July  17 15. 

fftfr.— The  proprietor  of  ao  eftflCey  burdened  witk  apprifings,  dylagy  Itno  t^ 
iifters,  whofe  hulbands  enter  inco  a  rubmiflion  for  thetnfelvety  and  as  takuM 
burden  upon  them  for  their  wives,  with  a  perfon  who  had  or  appeared  t» 
have  right  to  fome  of  thefe  apprifingt ;  by  the  decreet  arbitral,  they  are  de»' 
creed  to  be  conveyed  to  the  huibands  and  their  wivea,  the  hnibaada  pafiill 
the  price :  the  wives  were  fiars  of  thefe  apprifiogfy  and  not  the  huibiikda*   ; 

ClR  John  Maxwell  of  Conheath,  in  1636,  made  a  fettle* 
^  ment  of  his  eftate  to  Alexander  Maxwell  his  fon,  and  the  hati\ 
male  of  his  body,  quibus  deficientibus  haredibus  fuis  mafculis^  ybr*! 
ttffonbus  et  ajfignaiis  quibufcunque.  In  terms  of  this  fettlementf  A 
charter  was  taken  from  the  fuperior,  upon  which  infeftmcnt  fid^ 
lowed. 

This  Alexander  Maxwell  left  iflue  a  fon  John,  (who  died  ^ 
out  ifTue),  and  two  daughters^  Elizabeth  Maxwell,  mother  of  th 
appellant  and  refpondent,  who  married  Gilbert  Murray 
father,  and  Margaret  Maxwell,  who  married  Alexander  tAzt^ 
of  Park.  Various  apprifings  had  been  obtained  o?er  the  lan<Hj 
Conheath ;  the  rights  to  fome  of  which  were  acquired  by  Ge 
Maxwell  of  Carnfalloch.  This  George  Maxwell  having  ent 
to  pofleffion,  and  taken  away  the  charter  cheft  and  writings 
ing  to  the  e(late»  the  faid  Gilbert  Murray  of  Urr,  and  Alexao 
Maxwell  of  Park,  the  hufbands  of  the  faid  Elizabeth  and  Maf^ 
rety  whofe  brother  was  noNV  dead,  for  themfelvcs  and  in  name  Jt^ 
their  wives,  commenced  an  aflion  againft  George  Maxwell  of 
Carnfalloch,  before  the  privy  council,  complaining  of  his  forcibk 
entry  into  and  poilefTion  of  the  eftate,  and  carrying  away  the  charter 
cheil  and  writings.  Mr.  Maxwell  was  ordered  to  put  the  ivA 
charter  ched  and  wriiings  into  the  clerk's  hands,  but  a  tranfadioa 
took  place  between  the  pi^rties  which  put  an  end  to  this  a£lion. 

On  the  25th  of  January  1677,  a  fubmiflion  was  entered  inCO^ 
which  fit  forth,  that  the  faid  Gilbert  Murray  and  Maxwell  of 
Park,  for  thcmfelves,  and  as  taking  burden  upon  them  for  the  &id 
Elizabeth  and  Margaret,  their  wives,  eltfted  one  of  the  arbiterS) 
and  the  faid  George  Maxwell  eletled  the  other,  to  whom  they  re- 
ferred all  aftions  then  depending,  or  that  (hould  arife  bettiveen  the 
parties  conc».^rn:n«y  the  lands  of  Conheath  and  the  incumbrance! 
thereon.  This  fubmidion  was  fubfcribcd  by  the  faid  Gilbert 
Murray  and  MixweR  of  Park,  the  hufbands,  but  not  by  th( 
wives.  On  the  firft  of  February  thereafter  the  arbiters  pronouncec 
their  decree,  whereby  they  ordained  the  faid  George  Maxwell  tc 
makv  over  and  furrender  all  the  decreets  of  appriGng  upon  tin 
lands  of  Conheath,  to  which  he  had  any  right  or  title  in  favour  o 
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faid  Gilbert  Murray  and  Alexander  Maxwell,  and  their  wives, 
ully  between  then) ;  the  faid  Gilbert  Murray  and  Alexander 
jcwell  paying  6100  merks  Scots  to  the  faid  George  Maxwell, 
I  performing  fome  other  conditions  contained  in  the  faid  decree, 
obedience  thereto  the  faid  Elizabeth  and  Margaret,  with  con- 
c  of  their  faid  hufbands,  by  a  writine  fubfcribed  by  them, 
intcd  a  real  fecurity  over  the  faid  l<inds  for  the  fum  mentioned 
the  decree  arbitral,  to  the  faid  George  Maxwell ;  but  before  the 
nfa&iou  was  completed  in  this  (hape»  and  before  George  Max- 
;U  had  divefted  himfelf  of  any  right  in  his  perfon  to  the  faid 
ids,  Gilbert  Murray  died.  After  his  death,  George  Maxwell 
ade  over  and  conveyed  the  titles  in  his  perfon  to  the  (aid  Alexan« 
s  Maxwell,  hufband  to  the  faid  Margaret,  purfuant  to  the  faid 
Bcree  arbitral,  (Margaret  having  previoufly,  as  the  refpondent 
ateSy  conveyed  her  moiety  to  her  hufband).  The  difpofition 
lacions,  that  the  faid  Alexander  had  paid  the  full  fum  awarded  | 

ereferves  one  half  of  the  incumbrances  to  b*  redeemable  by 
heirs  of  the  faid  Gilbert  Murray,  or  by  the  faid  Elizabeth  his 
ridow,  or  either  of  them,  who  had  bed  right  thereto. 

Iq  1695  Elizabeth,  the  mother,  conveyed  all  her  right  to 
le  faid  lands  and  to  the  faid  decree  arbitral,  to  her  fon, 
l^iefpondent  James,  in  truft  for  her  own  ufe.  In  May  1696, 
:llant,  who  was  a  travelUnj^ chapman  in&igland,  executed 
of  the  refpondent  James,  who  was  bred  to  the  law,  a 
,  or  power  of  attorney,  giving  full  power  to  the  refpondent 
I^Vnlo  recover,  receive,  and  obtain  all  lands,  tenements,  or 
tffkf  or  any  other  thing  whatfoever  pertaining  and  belonging  to 
htAppellant  as  heir  to  his  father,  and  to  tranfaA  and  compound 
It  matters  relating  thereto,  with  a  provifo  of  bcins  accountable 
I  the  appellant  i  and  this  fa£tory  alfo  mentioned,  that  it  (hould 
t  without  prejudice  to  the  refpondent  of  any  acquifitions  made 
rto  be  made  by  his  own  induftry. 

Soon  after  the  refpondent  James  redeemed  an  apprifing  on  the 
id  lands  in  the  perfon  of  one  Maxwell  of  Miltoun.  And  he 
uered  into  a  contra£t  of  divifion  with  the  faid  Alexander  Max- 
ell of  Park,  by  which  the  lands  of  Conheath  were  divided  be- 
reen  them,  and  the  half  of  the  money  which  had  been  paid  and 
•ydrd  by  the  faid  Alexander  Maxwell,  was  repaid  to  him  by 
c%al|pondent.  In  this  contraA  the  refpondent  took  burden  upon 
imfelf  both  for  his  mother  and  for  the  appellant  his  brother,  for 
ly  right  competent  to  him. 

The  appellant  afterwards  brought  an  a£lion  againft  the  re- 
)ondent  before  the  Court  of  SeQion,  to  com|)el  him  to  account 
>r  the  rents  and  proBts  of  the  faid  lands  from  the  year  1696,  and 
Kb  to  make  over  to  the  appellant  the  decrees  of  apprifing,  which 
le  refpondent  had  acquired,  and  which  the'appellant  contended 
d  defcend  to  himfrlf  as  heir.  After  fundry  proceedings,  rela- 
re  to  the  import  of  the  letter  of  attorney  or  faflory  and  the  de- 
ee  arbitral,  the  court,  by  feveral  fubf<:q>ient  iaterlocutois,  de- 
eed  in  favour  of  the  appellant. 

L  A  petition 
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A  petition  was  afterwards  prefented  in  the  name  of  Biz 
Maxwell,  the  mother,  fetting  forth  that  the  right  flie  had  gr 
to  the  refpondent  was  only  in  truft  for  her  ufe,  and  prajiii| 
the  interlocutors  might  be  reverfed  at  her  inftance :  And  a 
fame  time  the  refpondent  put  in  a  petition  acknowledging  hii 
right  to  be  in  truft  only ;  and  he  infifted  upon  fundry  m$ 
by  his  mother,  both  prior  and  fubfequent  to  the  decree  arb 
inferring  her  right  of  fee.  The  court,  on  the  loth  of  July  l 
*'  found,  that  the  wives  of  Gilbert  Murray  and  Alan 
**  Maxwell,  and  not  their  hufbanda,  were  fiars  of  the  ippr 
**  and  other  rights  decreed  by  the  decree  arbitral  to  be  cow 
*'  to  the  huA>ands  and  their  wives.''  Sundry  petitions 
given  in  for  the  appellant,  but  the  court,  on  the  aSth  of 
and  12th  of  December  17 13,  and  23d  of  July  X7I4»  adhct 
their  former  interlocutor. 
EntereJ  The  appeal  was  brought  from  <<  feveral  interlocutory  fenf) 

as  M»y,  ((  ^^^  affirmances  thereof  by  the  Lords  of  Council  and  Se 
<<  bearing  date  the  loth  and  28th  days  of  July  and  lath  of 
"  cember  17 13,  and  23d  of  July  1714-" 

Heads  of  the  Appellants  Argument. 

Though  the  hufbands  had  no  antecedent  right  before  the  v 
yet  they  might  have  purchafed  the  lands  or  the  apprifiogs 
afFeftcil  the  fame  Tanquam  qullihet^  having  on  their  own  per 
credit  undertaken  the  price ;  and  the  appellant's  father  h; 
died  before  the  price  was  paid  does  not  alter  the  matter,  fii 
was  paid  thereafter  by  the  appellant,  his  heir,  or  by  the  a 
lant's  truftee,  out  of  the  profits  of  his  eft  ate.  The  hud 
entered  into  the  fubmiflion  for  themfelves,  and  as  taking  bi 
upon  them  for  their  wives,  bur  the  wives  do  not  fubfcribe  the  fa: 
confcnt  to  that  aj^reement ;  and  though  the  decree  arbitral  of 
the  apprifin^s  to  be  convtycd  to  the  hufcands  and  their  ^ 
yet  it  alfo  ordains  the  hufbands  to  pay  the  price.  By  the  1; 
Scotland  this  will  admit  of  no  other  interpretation,  but  tha 
hufbands  and  their  heirs  Ihould  have  the  fee,  and  the  wiv< 
liferent,  as  in  the  cafe  of  a  bond  made  payable,  or  deed  gr 
to  a  hiifb<)nd  and  wife. 

(On  the  part  of  the  appellant,  various  other  faSs  are  ft^ 
tending  to  (hew  that  the  fee  of  the  eftate  was  not  in  the  v 
but  thcf^f  fafts  being  traverfed  or  denied  by  the  refpondei 
not  here  ftatcd  on  either  fide). 

Heads  of  the  Refpondeftts^  Argument. 

The  hufbands  (l)»ned  the  fubmiflion  in  name  of  their  > 
and  as  taking  burden  for  them,  and  eleAed  the  arbitera  exp; 
for  their  wives ;  and  the  fum  to  be  paid  is  awarded  againi 
hufbands  and  in  name  of  their  wives.  George  Maxwell, 
the  party  on  the  other  fide  is  ordered  to  divcft  himfclf  of  a 
pretended  right,  &c.  to  the  hufbands  and  the  wivfs  a*  p 
fubmitters.  Thoujjh  the  uives  had  not  hitherto  fubfcribed, 
^  purfuaiice  of  the  decree  arbicr.1l,  ihey  with  confeni  of  their 
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lods  gnnted  a  real  fecurity  for  the  fum  awarded  upon  the  fatd 
Kb  hdoQging  to  the  wives,  and  of  which  they  were  then  in 
fiiBon.  And  the  hufbands,  fubfequent  to  the  decree  arbitral, 
I  acknowledge!  in  feveral  writings  under  their  hands  exhibited 
the  Lords  of  Sefliony  and  mentioned  in  the  decree,  that  the 
perty  was  in  the  perfons  of  their  wives;  and  in  particular  the 
I  Alexander  Maxwell  took  a  conveyance  for  his  wife  before 
wge  Maxwell  would  convey  to  him,  which,  if  there  wt^re  any 
in  for  doubt,  is  fufiicient  to  explain  and  prevent  any  qurftion 
0  the  property  of  the  fiid  lands.  Though  the  faid  real  fccurity, 
Bted  by  the  wives  with  their  hufbands  confent,  was  not  ac- 
ted of  by  the  creditor,  yet  it  was  undeniable  evidence  of  the 
e  and  meaning  of  the  parties.  And  no  part  of  the  money 
ever  paid  by  the  appellant's  father,  but  on  the  contrary  by 
refpondent,  in  name  of  his  mother,  as  her  truftee,  and  it 
xit  be  pretended  that  ever  the  refpondent  had  any  of  the  ap- 
'm^3  money. 

ifter    hearing   counfel,    //   //  ordered  and  adjudged^  that  the  Jodgmenr, 
hn    and  appeal  he  difmiffed^  and  that  the  feveral  interlocutory  ^'J^'X* 
meet  and  affirmances  thereof  in  the  faid  appeal  complained  of  be  ''*^' 
med. 

For  Appellants,       J.  JekylL  W.  Lechmtre. 

For  Refpondcnts^     Tbo.  Lutwyche.    David  Dalrymple. 


Iliam  Habkin,  Bclt-maker  in  Edinburgh,     Appellant;    Cafe  36. 
ger  Hog,  Merchant  in  Edinburgh,      -      Refpondent. 

19th  Auguft  1715. 

JtumalRiat^  Ctft^  mnd  Expeneet. — Two  tridefmen  haviog  contraAed  to  ctotfie 
«  regimeary  and  to  divide  equally  ander  1 1  cnalty  the  fuint  to  be  rectived  by 
virtue  of  an  affigoment  of  off-reckonings  delivered  to  each  of  them  :  mie  of 
them  alterwarda  receives  a  newaflignment  of  off-reckoningiy  and  a  fun  of 
wontj  from  the  Treafury,  and  refufing  to  pay  a  balance  due  to  the  other, 
the  Court  ordained  the  perfon  receiving  the  rouney,  which,  ihey  found,  fell 
under  the  6rft  aifignmcot,  and  their  mutual  contr^d,  to  pay  die  balance  due 
to  the  other,  which  however  wai  reft  lifted  to  a  fmaUer  fum  than  was 
diumed  :  but  the  Court  having  refufed  him  damage  and  intereft ;  upon  appeal 
the  judgment  is  revcrfed,  and  the  refpondent  is  ordered  to  pay  to  tht  appdlanc 
the  i-ymripal  fum  found  due  to  him,  with  the  iniereft  therefif,  from  the  time 
therel^ndent  received  the  rem  tinder  of  the  money;  and  the  Couit  is  or- 
dered to  ciofe  the  cofta  and  espentes  of  the  appellant  in  the  aftion  to  be 
used  and  afcertained  and  forthwith  paid  to  him  by  the  refpondent. 

No  Ipecific  fum  bring  here  awarded,  proceedings  afterwards  upon  the 
complaint  oi  the  apprllant,  relative  to  the  taxing  of  hit  expences  by  the  Court 
of  Se/fitn,  and  refolutiona  and  oiden  of  committees  and  of  the  Houfe  there- 
on;  a  fua  allowed  to  the  complaioaot  for  his  fubfequent  cipcncet,  in  taxing 
C9fts. 

'  January  1705,  an  agreement  for  cloathing  a  regiment  of 
guards  in  Scotland  was  entered  into  between  Lieutenant- 
•wral  Ramfay,  the  Colonel  of  the  regiment,  of  the  one  part, 
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and  the  appellant  and  refpondent  of  the  other  part :  the  ippdM 
and  refpondent  bound  and  obliged  themfelveSi  jointly  and  ' 
their  heirst  &c.  before  the  time  therein  fpecified,  to  deliftt 
to  the  (aid  General  or  his  order,  doathing  for  hia  faid  regiineiit:! 
confideration  whereof*  on  the  other  part  General  Raimay 
and  obliged  himfelf  to  execute  an  aflignment  of  the  ofi^reckooii 
the  faid  regiment  unto  the  appellant  and  refpondent  ttotil 
time  ^s  out  of  the  faid  fund  tliey  (hould  be  fully  paid  and  ^ 
the  fum  of  3 1 5 1/.  los.  fterling  as  the  confideration  money  tot 
cloathing  the  faid  regiment. 

In  February  thereafter  the  appellant  and  refpondent  entcitdii 
another  coiitrad  between  themfelves,  reciting.  That  whereat  ' 
were  bound  jointly  and  feverally  to  cloath  the  faid  regimen^ 
that  it  was  juft  and  reafonablc  to  relieve  each  other  therein^ 
fore  the  appellant  on  the  one  part,  obliged  himfelf  to  cloath 
6r(l  battalion  of  the  regiment,  and  the  refpondent  obliged  hamSi 
to  cloath  the  fecond  battalion,  without  any  regard  to  the  oo| 
and  charges  either  might  be  at  in  furniihing  his  refpeAive  balll 
lion ;  and  they  exprcfsiy  declared,  that  the  money  arifing  outj| 
the  fund  to  be  aflfigned  to  them  Ihould  be  equally  divided  betwt^ 
them  :  And  each  of  them  was  refpe£)ively  to  perform  the  contn( 
to  the  other  under  the  penalty  of  500/.  to  be  paid  by  the  pttfj 
failing  to  the  party  performing  the  fame. 

The  appellant  and  refpondent  furniflied  their  refpe£live  (han 
of  faid  doathing,  but  there  being  (till  fome  things  wanting  whill 
were  not  contra^ed  for,  the  refpondent  furnifhed  fome  of  tlidi 
upon  his  own  ftfparate  account,  to  the  value  of  106/.  is.  andlh 
appellant  furnifhed  the  remainder  to  the  value  of  27/.  is.  4^ 
fterling. 

On  the  79th  of  O£lober  1705,  the  Earl  of  Dalhoufie^  wh 
then  had  the  command  of  the  faid  regimettt,  granted  two  alEig*' 
nients  of  the  faid  off- reckonings  or  cioarhing  fund,  one  whcrctf^ 
was  to  the  appellant  for  the  fum  of  1603/.  13/.  4^.  being  hisjiJ 
(hare  of  the  total  fum  of  3285/.  9/.  ^d. ;  the  other  to  the  rcfjK*' 
dent  for  168 1/.  16/.  for  his  (hare  and  proportion.  By  eachi^ 
thefe  aflignments  the  appellant  and  refpondent  were  expreiil] 
^/fju/  et  fetnel  inticled  to  the  p.iymtnt  of  the  cloathing  monfj 
from  and  after  Whitfunday  1705,  until  fuch  time  as  their  rcfpc* 
tive  fums  fliould  be  fully  and  completely  fattsfied.  Purfuantt 
thefe  alignments  feveral  orders  or  precepts  were  iflued  from  th 
then  Commiifioners  of  the  Freafury  to  the  Receivers  General,  1 
confcquence  of  which  the  appellant  and  refpondent  received  ^ 
the  amount  of  2956/.  5/.  6d.  fterling,  which  was  equally  d 
vided. 

The  refpondent  afterwards  entered  into  a  feparatc  agrecmei 
for  cloathing  one  half  of  the  faid  regiment  from  ift  of  Odob 
1706  to  lit  of  February  1707,  and  was  to  have  631/.  alIow< 
him  for  the  fame,  for  which  the  Earl  of  Dalhoufie  gave  him 
further  aflignment  of  the  off-reckonings.  There  being  alfo 
balance  ftill  due  to  him  upon  the  former  account^  he.  on  the  3c 
of  April  T708,  procured  an  order  from  the  Commiffioners  of  t 

Trcaf^i 
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^reafaiy  upon  the  paymafters  of  the  army  for  721/.  of  which  alfo 
It  receiTed  payment. 

'  A  balance  on  the  original  account  bein^;  ftill  due  to  the  appel- 
liol;  when  the  refpondent  received  the  lad-mentioned  fum  of 
niL  the  appellant  made  application  to  him  for  payment  of  that 
pance,  contending  that  the  oflf-reckOnings  or  cloathing-money 
if  the  regiment  were  appropriated  for  the  payment  of  their  re« 
l(^ive  aflignmentSi  and  not  otherwife  applicable  till  they  were 
)|od;  and  that  this  order  for  payment  to  the  refpondent  com* 
aeoced  before  the  appellant's  aflignment  was  iatisfied,  and  the 
Bfpondent's  accepting  of  fuch  order  was  a  breach  of  the  articles 
*ff  agreement.  Upon  the  lefpondent's  refufal,  the  appellant  gav<; 
JMsi  a  charge  of  horning  upon  the  articles  of  agreement^  for  the 
^1  penalty  of  500/.  The  refpondent  raifed  a  bill  of  fufpenfion 
oie  the  Court  of  Seflion ;  and  after  fundiy  preliminary  pro- 
ings,  the  forefaid  charge  and  contrad  were  turned  into  a  Iibel» 
Mthe  appellant  infilled  for  payment  of  the  balance  due  to  him 
iritb  intereft,  fince  the  money  had  been  received  by  the  refpondent 
l|i bis  lift  order. 

1^  After  fundry  further  proceedings  in  this  aAion»  the  court,  on 

dk25th  of  June  17139  ^*  found  that  the  fums  paid  to  the  re- 

V^ondent  by  virtue  of  the  order  for  721/.  fterling,  being  the 

^^doathing- money  from  the  ift  of  0£lober  1706  to  the  ill  of 

^MfAruary  1707,  fell  under  the  affignment  formerly  made  to  the 

*lfpellant  and  refpondent^  and  under  their  mutual  contra^), 

*lAercby  the  money  was  to  be  equally  divided  between  them 

binder  the  penalty  of  500/.  and  ordained  the  refpondent  to  pay 

*  to  the  appellant  a  proportional  part  of  the  fums  received  by 
^  tke  refpondent  in  fo  far  as  the  former  aflfignment  to  the  appel* 

*  ia&t  remained  unfatisfied.*'  it  was  afterwards  remitted  to  the 
I^  Ordinary  to  fettle  the  accounts  between  the  parties,  and  the 
■ppclhnt  claimed  a  fum  of  216/.  as  due  from  the  refpondent; 
ue  refpondent  g^ve  in  an  account  alfo,  and  the  Lord  Ordinary 
SI  firft  found  a  balance  of  1 92/*  7i.  2(1.  due  to  the  appellant ;  but 
^  fum  was  afterwards  re(lri£led  (by  the  refpondent's  making 
Mth  to  fundry  articles  of  dcduclion,  as  the  appellant  (latcs)  to 
defum  of  166/.  19/-  id.  For  this  latter  fum  decree  was  given 
•f  the  court,  in  favour  of  the  appellant,  upon  the  27th  of  Feb* 
^^  1 713  9  ^tid  this  decree  was  acquiefced  in  by  all  the  parties. 

The  appellant  afterwards  prefented  a  petition  to  the  Ci>urt, 
prajfiog  to  have  the  intereft  of  the  fum  decreed  for  allowed  to  Him 
^^  the  time  the  refpondent  received  it  from  the  government, 
^ther  with  the  eipences  of  the  action  ;  or  otherwife  thit  they 
^Ottld  order  the  refpondent  to  pay  the  aforefaid  peiialty  incurr-d 
^ough  his  breach  of  the  faid  agreement,  in  lieu  and  fatisfii£lion 
^  the  faid  principal  fum,  intereft  and  expences.  The  court,  by 
^veral  interlocutors,  the  laft  of  them  upon  th*;  24th  of  Fcoruary 
I7»4>  •*  refufed  the  defire  of  the  f.iid  petition." 

Theappeal  is  brought  from  "  feveral  interlocutors  of  the  Lords  Znttt^ 
*'  of  SefEon,  and  in  particular  a  decree  made  by  the  faid  Lords  3jun«i7'S» 
^*  the  a4th  of  February  17 14." 
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Heads  ofihe  Appellants  Argument.  ^ 

The  refpondent  committed  a  manifrft  breach  of  the  faid  COB 
and  of  the  faith  and  truft  of  copartner(hip ;  for  witboQI 
power  or  authority  from  the  appellant,  or  giving  any  non 
him,  he  in  a  clandeftine  manner  made  application  to  the  trei 
and  obtained  from  them  an  order  or  precept  for  the  who! 
mainder  of  the  money  due  upon  both  the  faid  aflfignn 
When  the  refpondent,  too,  appeared  to  the  a£lion  in  the 
below,  he  poGtively  denied  that  he  had  received  any  of  the  \ 
]ant*8  money,  which  put  the  appellant  to  greit  expencc  it 
ducing  the  books  of  the  treafury,  the  ordef  of  the  Lords 
mifGoners  to  pay  the  faid  721/.  and  the  refpondent's  recei| 
the  money.  The  appellant  has  been  put  to  great  troabi 
charges  for  four  years  fucceflfively  in  this  bufincfs ;  and  he  1 
to  have  awarded  to  him  his  faid  reduced  principal  fum  an 
intereft  thereof,  together  with  his  expences  in  the  court  belc 
be  afcertained  by  the  appellant's  own  oath,  in  confideratioi 
the  faid  principal  fum  was  reduced  in  a  great  meafure  by  th< 
of  the  refpondent;  or  otherwife  the  penalty  contained  i 
contra£l  in  lieu  and  fatisfaclion  thereof. 

Heads  of  the  Refpondent* s  Argument. 

Though  the  court  did  decree  the  refpondent  to  allow  the  I 
of  this  payment  to  the  appellant,  as  to  the  balance  due  to  1 
the  former  afltgnment,  yet  that  was  becaufe  thefe  prior  \ 
inents  were  preferable  upon  the  whole  fund  of  cloathing*n 
nor  did  the  court  find  any  mala  fides  in  the  refpondent. 
can  be  no  manner  of  reafon  for  expences  again  ft  the  refpoi 
efpecially  fince  the  r&fpondcnt  never  declined  accounting  wi 
appellant;  on  the  contrary,  he,  by  form  of  inftrument,  rei 
him  to  fettle  accounts,  but  the  appellant  declined  it.  N-: 
any  part  of  the  expences  in  this  adion  occafioned  by  the  ri 
dent,  but  by  the  appellant's  irregular  proceedings  in  fuin 
execution  upon  the  agreement,  without  condefcending  upc 
particular  breach  of  if,  or  liquidating  any  fum  due  to  him. 
occafioned  the  bill  of  fufpenfion,  and  the  greatcft  part  of  tl 
p'-nces ;  and  in  all  the  points  relative  to  this  proceeding  1 
appellant's,  wherein  the  refpondent  and  he  were  advcrfarie 
court  gave  itagainft  the  appellant  by  fufpcnding  his  charge 
firft  turning  it  and  afterwards  the  contract  into  a  libel,  wl 
the  court  fuftaintd  that  contract  as  a  foundation  for  an  ac 
which  was  ncfer  oppofed  by  the  refpondent.  Had  the  apj 
given  in  a  fair  and  juft  account  the  fubfequent  expences 
have  been  but  fmall,  but  the  appellant  infilling  for  216/. 
balance  due  to  him,  and  denying  feveral  articles  the  rcfpc 
charj^ed  him  with,  this  obliged  the  refpondent  to  be  at  gre 
pence  in  recovering  feveral  vouchers  of  the  account  froi 
Con.mifliuners  and  others,  and  by  thefe  deduftions  the  a< 
was  balanced  166/.  19/.  id.  which  the  refpondent  fubmitt* 
The  cods  then  were  occafioned  by  the  appellaut's  irreguU 
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ceedingy  and  fince  the  refpondent  fubmitted  to  account  and  pa  j 
the  balance ;  and  fince  the  appellant's  demand  was  re(lri£led  from 
ai6/.  to  i66/.  19/.  I//,  there  is  no  reafon  to  load  the  refpondent 
with  ezpences.  On  the  contrary,  the  appellant  ought  to  pay  ex- 
pences;  for  it  is  an  undoubted  principle  in  the  law  of  Scotland, 
that  a  purfuer  claiming  more  than  is  really  due  to  him,  and  occa- 
fioning  trouble  and  expence  to  the  defender  in  defending  that 
daim,  and  reftridling  it  to  a  juft  balance,  can  never  pretend  to 
ctpences  i  but  on  the  contrary,  ought  to  pay  them.  The  Court 
of  Seffion,  therefore,  refufed  the  appellant's  demand  at  firft  read- 
ing his  petition,  and  without  obliging  the  refpondent  to  give  in  an 
•nfwer.  Nor  can  the  appellant  pretend  to  any  put  of  the  penalty, 
fince  the  court  hag  not  found  the  refpondent  guilty  of  any  breach 
of  the  articles:  And  as  to  intereft  there  is  no  reafon  for  that, 
fince  in  this  cafe  it  is  neither  due  ex  paBo  nor  ex  lege^  which  are 
the  only  cafes  where  intereft  is  allowed. 

After  hearing  counfel,  It  is  ordered  and  adjudged  thai  the  fiveral  Jadg ment. 
uUrUiutors  and  decree  evmplained  of  in  the  /aid  appeal  wherity  the  '9  Aog. 
Itrdf  rf  Sejkn  did  refufe  the  appellant's  demands  by  his  biU  exhibited  '^'^* 
f»  them  as  to  intereft  and  eofts  be  reverfed:  And  it  is  further  ordered 
that  the  refpondent  do  forthwith  pay,  or  caufe  to  be  paid  to  the  appellant^ 
fk  principal  fum  found  due  to  him^  with  the  intereft  thereof,  from  the 
Hme  the  refpondent  Hog  received  the  remainder  of  the  money  due  on  the 
fmfir^  ajfignments  made  of  the  offreckonings  in  que  ft  ion.     Andftir" 
dv,  that  the  faid  Lords  of  Sejftcn  do  caufe  the  cofts  and  expences  of 
iejaid  appellant  in  the  faid  fuit  to  be  taxed  and  afcertained,  and  that 
iifami  when  fo  taxed  be  forthwith  paid  to  the  appellant  by  the  faid 
f^ondent. 

For  Appellant,     -     Rob.  Raxmond.      John  Cumyng, 
For  Refpondent,        J.  Jeiyll.  IVilL  Hamilton. 

A  petition  of  William  Habkin  was  prefented  to  the  Houfe  and  P'»c=edingi 
«ad,  reciting  the  judgment  on  hearing  his  appeal,  whereby  it  ^^^^  cofti, 
vai  remitted  to  the  Lords  of  Scrflion,  to  tax  the  p^ticioner  his  jouroaJ, 
coftiof  fuit;  and  complaining,  «<  that  the  fiid  order  is  eluded,"  i^*^"'** 
iBd  praying,  **  that  the  fame  may  be  made  e(Fc£lual  for  the  peti-    *  '  *^* 
"  tioiier's  relief,  touching  the  coils  both  here  and  in  Scotland,  by 
^  explaining  the  faid  order  in  fuch  manner  as  to  the  Houfe  (hall 
"  fccm  juft."    This  petition  was  referred  to  a  committee  to  teport 
Ancon. 

The  Earl  of  Clarendon  reported  from  the  faid  committee,  M«chS. 
*  That  their  lordfliip3  have  accordingly  confulered  the  faid  pe- 
^  tition,  and  have  examined  into  the  fv)(fls  therein  alleged,  and 
••  find  that  on  hearing  the  petitioner's  appeal,  the  19th  t^ay  of 
**  Attguft  1715,  the  Houfe  did  reverfc  the  interlocutors,"  &c. 
("ere  the  judgment  is  recited):  "the  committee  likewife  inform 
"  Ac  Houfe,  that  the  petitioner  prq^uced  before  them  his  bill 
o(cofts,  both  here  and  in  Scotland,  a-nountin^  to  408/.  (ler- 
**  %,  which  he  exhibited  before  the  (aid  L  rds  of  Seflion  on  the 

**  l^  of  February    1716  5  but  they  found  that  by  the  judgment 
o(  this  Houfe  the  expences  craved  iii  the  proccfs  depending 
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*<  before  the  Lords  of  Seilion  were  only  remitted  to  be  dete- 
<*  mined  by  them,  which  were  refufed  ;  and  againft  which  Ht 
^<  petitioner  appealed ;  and  therefore  remitted  to  the  Lord  Gr»fig 
*<  to  motiify  the  faid  account,  or  report  as  he  (hoold  6nd  juft 
•*  whofe  lordfliip,  on  the  29th  of  November  I7I7>  hafinjj  coi 
*<  fidered  the  account  of  expences  given  in  by  the  f^iid  Williai 
*<  Habkin  of  the  fuit  before  the  Lords  of  Scffion,  amoantinfs  1 
*'  the  fum  of  951/.  Hs.  6d.  Scots,  modified  the  fame  to  the  fui 
<<  of  760/.  Scots ,  and  decerned  that  is  decreed  therefore :  bi 
**  upon  a  rrprefentation  made  by  Roger  Hog,  merchant  in  Edii 
**  burgh,  the  refpondcnt  to  the  petitioner's  faid  appeal,  the  1 
^*  of  December  followmg,  the  petitioner  was,  on  the  5th  of  tl 
**  fame  month,  diretlJed  to  fee  and  anfw(*r  ;  and  in  the  mean  tinr 
<*  the  extracting  the  faid  decree  was  (lopped  :  and  (eknt  flio 
<<  time  after  the  faid  account,  with  the  inilru£lions  thereof,  ar 
**  the  judgment  of  this  Houfe,  were  ordered  to  be  pot  into  tl 
**  clerk's  hands ;  and  it  did  not  appear  to  the  committee,  th 
<^  anf  further  proceedings  have  been  had  thereupon*  An'^  the 
*'  lordlhips,  upon  confideration  of  the  whole  matter,  9  e  of  op 
**  ntoh,  that  the  faid  Lords  of  Sefiion  have  rightly  proi.€ed:rcl  i 
*^  tax  only  the  cods  of  fuit  before  them,  and  not  the  colis  of  tl 
^*  petitioner's  I  appeal  to  this  Houfe;  and  that  no  final  ordi 
*<  Ihould  be  made  by  this  Huur<?  upon  the  petitioner's  coroplaia 
**  touching  the  faid  coils,  until  it  be  feen  what  coils  the  Lon 
^*  of  Seflion  will  allow  :  but  in  refpe£l  of  the  great  delay  whit 
*^  it  appears  to  the  committee  has  been  in  the  taxing  the  pel 
*«  tioner's  cofts  ordered  by  this  Houfe,  the  committee  arc  lilcewi 
"  of  opinion,  the  Lords  of  Seflion  (hould  lax  and  allow  the  p< 
<<  titioner  the  cods  he  has  or  fhall  be  put  to  in  the  taxation  < 
"  his  faid  cofts/' 

Which  report  being  read  by  the  clerk,  was  agreed  to  by  tl 

Houfe. 

11719-ao.  A  petition  of  Mr.  Habkin   was  prefented  to  the  Houfe  at 

««ii  10.    j^^^^  complaining  «<  that  the  Lords  of  Seflion  in  Scotland  hai 

<*  not  taxed  his  cofts,  purfuAnt  to  former  orders  of  this  Houf<: 

•'  and  praying  fu'.h  final  order  may  be  made,  touching  his  coftj 

<<  both  here  and  in  Scotland   as  fliall  be  thought  proper  tor  the  fx 

•*  titioner's  relief."  Which  was  referred  to  a  committee  to  report. 

17 'o.  The  Earl  of  Clarendon  reported  from    the   faid   committn 

Mayj7.       c<  'fhat  their  lordfliips  having  caufcd   nolice  to  be  given  of  tb 

**  complaint  to  one  Roger  Hog,  merchant  in  Edinburgh,  wh 

**  was  the  refpondent  to  the  petitioner's  appeal,  and  being  al 

*^  temied  as  well  by  an  agent  on  behalf  of  the  faid  Hog,  as  b 

'^  the  petitioner  himfelf  and  his  agent  ;  their  lordftitps  took  th 

*^  faid  petition  into  confideration  ;  and  find,  that  this  Houfe*  0 

**  the  i9th  of  Auguft  17151  upon  hearing  the  petitioner's  app^a 

**  did  m   part  revcrfe  a  decree  of  the  Lords  of  Stflion  theici 

•*  complained  of  i   and  dire£led  ihem  to  caufe  the  cofts  and  ex 

**  penccs  of  the  petitioner  in  the  fuit  between  him  and  the  f** 

*'  Hog,  to  be  taxed  and  afccrtaincd,  and  that  the  fame,  wbei 

'*  fo  taxed,  (hould  be  forthwith  paid  lo  the  petitioner. 
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^<  That  the  petitioner  having  exhibited  the  faid  order,  as  "tilfo 

««    his  accoont  of  eipences,  to  the  faid  Lords  of  Seffioni  the  fame 

**   was  by  them  referred  to  the  Lord  Grange,  to  be  taxed  accord- 

«  ingly ;  and  the  faid  account  was  by  him  modified  to  the  fum 

«(  of  63A  iterling  or  thereabouts. 

<*  That  the  committee  were  informed,  the  faid  account  or  bill 
^^  of  cofts  was  by  the  Lord  Grange  fo  taxed  or  modified  exfarte^ 
**  and  a  decree  made  thereon  ;  but  upon  the  faid  Hog's  repre- 
**  fentation,  in  four  or  five  days  after,  the  petitioner  was  direAed 
*^  to  fee  and  anfwer ;  and  in  the  mean  time  the  extracting  the 
"  ftid  decree  was  (topped ;  and  fome  ihort  time  afterwards,  the 
^  faid  account  with  the  inftrudtions  thereof,  and  the  order  of 
^  this  Houfe  of  the  faid  19th  of  Auguli  were  ordered  to  be  put 
*<  into  the  clerk's  hands :  notwithftanding  this  proceeding,  the 
*'  petitioner,  without  complaining  to  the  Court  of  Seflion  of  the 
^  taxation  of  the  faid  Lord  Grange,  thought  fit  to  take  up  his 
"  account,  or  bill  of  cofts,  and  vouchers  from  the  clerk,  and  to  ap- 
"  pljf  to  this  Houfe  by  petition,  complaining  of  the  faid  taxation, 
'*  and  de firing  that  the  above.-menttoned  order  of  your  lordfiiips 
*  on  hearing  his  appeal  might  be  made  efie£tual  for  his  relief, 
^  touching  his  cofts  both  here  and  in  Scotland  :  and  a  com- 
^  mtttee  being  appointed  to  confider  of  the  faid  petition ;  their 
^krdfliips,  on  the  8th  of  March  1717,  reported  it  as  their  opi- 
**  Mon,  <  That  the  Lords  of  Seflion  had  rightly  proceeded  to  tax 
"  OBly  the  cofts  of  fuit  before  them,  and  not  the  cofts  of  the  peti* 
^  tioner's  appeal  to  this  Houfe  ;  and  that  no  final  order  (hould 
''  be  made  upon  the  petitioner's  complaint,  until  it  (hould,  be 
"  feen  what  cofts  the  Lords  of  Seflion  would  allow :'  but  in  re* 
**  fpe£k  of  the  delay  in  taxing  the  petitioner's  cofts,  it  was  ]ike« 
*'  wife  their  opinion,  ^  The  Lords  of  Seflion  (hould  tax  and  allow 
''  him  the  cofts  he  had  or  (hould  be  put  to  in  the  taxation  of 
the  faid  cofts :'    And  your  lord(hips  agreeing  with  the  com- 
*'  mittee  in  their  faid  report,  the  petitioner  applied  again  to  the 
'*  faid  Lords  of  Se(fion,  purfuant  to  the  diref^ions  therein  con* 
**  tained :   And  here  the  comm'ttee  think  proper  to  obferve,  that 
**  on  the  nth  of  February  17 17,  but  a  few  weeks  before  the 
**  abofe-mentioned  report  was  made,  your  lordfhips,    upon  a 
**  petition  from  one  Mrs.  Lyon,  touching  the  taxation  of  her 
'*  cofts  in  Scotland,   did  dire£t  the  Lords  of  Se(fion  to  tax  and 
**  afcertain  her  cofts  and  expences  article  by  article.     And  the 
^*  committee  w<:Te  informed,  <  That  the  faid  Lords  of  Scfli(»n 
'*  conceived  it  was  expe£ted  by  your  lordfhips  that  they  (hould 
*'  obferve  the  like  method  in  the  re-taxation  of  the  petitioner's 
**  account  or  bill  of  cofts,  as  was  done  in  Mrs.  Lyon's,  and  there- 
"  fore  proceeded  accordmgly.   And  having  fully  heard  the  parties 
**  on  both  fides  in  relation  thereunto,  and  duly  confidered  the 
'*  a^s  of  regulation  which  are  authorized  by  a^ls  of*  parliament 
**  in  Scotland,  regulating  the  fees  about  the  Court  of  Seflion 
^  there,  the  whole  Lords  went  through  the  faid  account  or  bdl, 
^*  article  by  article,  and  taxed  the  fame  at  2,)/.  fterling  or  th^re- 
!*  abotttSf  and  allowed  for  cofts  of  fuch  taxation  8/.  dr.  Bd.  or 
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<<  thereaboutfi  the  reafons  of  which  taxation  are  particular] 
«<  exprefled'  in  their  interlocutor  for  that  purpofe  j'  which  func 
«  fo  taxed  and  allowed|  the  committee  were  likewife  tnfbrmei 
«<  the  faid  Hog  did  immediately,  by  a  notary,  offer  payment  < 
«<  to  the  petitioner,  but  he  refufed  to  accept  thereof : 

*<  The  committee,  before  they  conclude,  think  proper  only  fv 
<<  ther  to  obfenre,  that  your  lordfliips  having  formerly  been  c 
<<  opinion,  the  Lords  of  Seflion  had  rightly  proceeded  to  tax  on) 
<*  the  cofts  of  fuit  before  them,  and  not  the  cofts  of  the  pet 
<<  tioner'a  appeal;  and  jour  faid  order  of  the  8th  March  17  r 
<<  dire&ing  the  Lords  of  Seflion  to  tax  and  allow  the  petition 
*<  the  cofts  he  had  or  fliould  be  put  to  in  the  taxation  of  hi 
**  cofts,  having  been  complied  with  in  the  allowance  of  the  fai 
<<  8/.  6s.  8^.  for  that  purpofe  as  afore*mentioned ;  that  therefor 
<<  the  faid  Lords  of  Seflion  hare  proceeded  agreeably  to  the  or 
*<  ders  of  this  Houfe,  and  have  not  difregatded  the  authority  0 
<<  your  lordfhips*  laft  order,  as  particularly  complained  of  in  tb 
*<  petition. 

**  Which  report  being  read  by  the  clerk,  was  agreed  to  by  A 
<<  Houfe :  And  the  order  and  judgment  of  this  Houfe  of  the  Ipti 
<<  of  Auguft  17 15,  on  hearing  the  petitioner's  appeal,  being  read 

*<  <  Ic  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  parlii 
*<  liament  aflembled,  that  the  faid  petition  be  and  is  hereby  di( 
•«  miflcd  this  Houfe/  " 


Cafo  37.  Katherine  Lyon,  Widow  of  John  Lyon  of 

Muircft  Efq.         -         -  -         .         Jppellant ; 

The  Right  Hon.  John  Earl  of  Aboyne,  an 
Infant,  and  others,        ...  Refpondentu 

22A  Augufl  1715. 

C»fi  and  Sxftnca.--'A  perfon,  having  right  to  the  balance  of  the  price  of  ■ 
eftatCf  which  price  was  ftipulited  fur  in  «o  ag;ieennent  with  pcoalcy,  cbtvi 
decreei  in  federal  difTifrenc  adiions  for  principal  and  intereft;  and  in  tbch) 
of  thefe  adioniy  infids  for  expencei  of  all  the  fcrintr  aAions:  th«  Cow 
having  found  that  in  that  adlion  the  exprnces  of  the  others  could  nock 
allowrd  becjufe  there  wa*  fr^aiiln  caufa  httgandit  and  (ince  (he  did  not  inS 
for  eipences  in  her  other  actions  \  upon  appeal  the  judgment  it  reveffed»  *> 
the  Court  ordered  to  caufe  the  cofti  and  expences  of  all  the  adiooi  to  be  tatf 
and  paid  co  the  appellant. 

Subfequcnt  procredings  of  the  Houfe  of  Lords  on  two  complaints  bj  tb 
appellant,  that  the  Court  had  not  taxed  her  cofls :  the  F'oufe  by  a  commitH 
afterwards  taxes  the  cofts  and  expences  of  the  Court  of  Seffion,  and  the  ri 
pences  of  the  fjid  two  complaints,  and  ordains  the  refpondent  (a  miDor))bi 
tutors  and  curatoiS|  to  pay  hill.  4i.  ^\d,  tj  the  appellant  for  her  coftiii 
expences. 

/^Nthe  3d  of  January  1667,  Charles  Earl  of  Aboyne,  gnnd 
^^  father  to  the  refpondent  £iirl  Juhn,  entered  into  articles  0 
agreement  with  John  Lyon  of   Muire(k|   the  appellant's  bt 
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hu(band  |  whereby  the  faid  John  Lyon,  on  the  one  part,  boand 
himfelf  to  make  up  a  complete  right  and  title  in  his  perfon  to 
certain  lands  in  the  (hire  of  BanfF,  and  thereupon  to  conrey  the 
fame  to  the  faid  Earl  Charles  on  or  before  the  15  th  of  May  then 
next  enfoin^,  in  confideration  whereof,  the  faid  Charles  Earl  of 
Aboyne  on  the  other  part,  agreed  to  pay  the  fam  of  9000  merkSf 
'  on  or  before  the  then  next  term  of  Whitfunday  ;  and  boih  parties 
bound  themfelf  es  mutually  to  the  performance  of  that  agreement 
under  the  penalty  of  3000  merks. 

In  purfuance  thereof.  Earl  Charles  paid  to  tlie  faid  John  Lyon 
the  fum  of  5500  merks,  part  of  the  price,  fo  that  there  then 
only  remained  a  balance  of  3500  merks,  and  entered  to  pofleflioa 
of  the  lands,  in  which  he,  and  thofe  claiming  right  from  him, 
condaued  ever  after.  John  Lyon  not  having  made  up  titles  in 
hii  perfon  according  to  the  faid  agreement,  the  faid  Earl  had  re- 
coarfe  to  the  legal  diligences  of  horning,  caption,  and  inhibition 
I  to  oblige  him  to  perform  his  part  of  the  articles  i  and  his  Lord- 
I     diip  afterwards  in  1670  apprifed  the  faid  lands. 

Oa  the  24th  of  May  1678,  the  faid  John  Lyon  executed  an 
t    tfignation  of  the  faid  balance  of    3500    merks  to  one  John 
Riddoch.     John  Lyon  died  in  December  i/OOy  leaving  the  ap- 
\     fdlaot  in  low  circumftances. 

f  Is  1706,  39  years  after  the  date  of  the  agreement  Riddoch  the 
I  tilignee  commenced  an  action  before  the  Court  of  Seilion  againft. 
(  die  lefpondent  Enrl  John,  a  minor,  for  payment  of  the  faid 
;  babaee  of  3500  merks  with  intereft  due  thereon.  In  April  1 707^ 
I  the  faid  Riddoch  affigned  his  right  to  the  appellant  after  which  the 
.  ^l&m  was  carried  on  in  her  name.  The  refpondents  contended 
i  that  the  apellant's  late  hu(band  had  not  performed  his  part  of  the 
'p^ement,  but  the  appellant  infilling  that  the  refpondeut  and  bis 
predeceflbrs  had  been  in  pofleflion  of  the  lands  for  40  years,  and 
^at  dierefore  (he  was  entitled  to  the  intereft  of  the  money,  as 
^  Ae  would  have  been  to  the  profits,  (he  craved  decree  for  intereft 
'oif.  On  the  7th  of  November  1707,  the  Court  decreed  the 
'ffpondent  to  pay  the  intereft  due  on  the  faid  3500  merks,  and 
this  decree  wasextraded  on  the  28th  of  February  1708. 

The  appellant  by  virtue  of  this  decree  arrefted  the  rents  in  the 
livids  of  the  rcfpondent's  tenants;  and  brought  an  a£lion  of 
forth-coming  againft  them  to  pay  thefe  rents  to  her  till  (he 
'nmld  be  fatistied  for  the  intereft  decreed  to  her.  Oppofition 
^  made  by  the  tenants  and  by  Lord  and  Lady  Kinuaird,  who 
'^  a  jointure  upon  thefe  lands,  but  in  June  1 709,  the  Court 
decreed  the  tenants  to  pay  their  rents  to  the  appellant  till  (he 
'Wld  be  fatisfied  the  faid  intereft  in  arrear  ;  and  this  decree  was 
J^hcrcd  to  on  the  23d  of  February  17 10.  Lord  and  Lady 
Kinnaird  afterwards  brought  an  appeal  againft  the  fame,  but  tlieir  Cafe,  N«.|. 
^P[^eal  was  difmiiTed  with  40/.  cofts  to  the  prefent  appellant. 

She  alfo  brought  an  a£lion  of  adjudication  againft  the  refpondent's 
c&ate,  in  which  (he  obtained  decree  in  her  favour  on  the  10th  of 
June  1709  ;  and  afterwards  brought  an  a£lion  of  mails  and 
^cies  againft  the  refpondent's  tenants  to  pay  their  rents  to  her. 

And 
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And  further  (he  brought  an  adion  againft  the  refpondent  f( 
recovery  of  the  balance  of  3500  merks,  due  on  the  original  prii 
ctpal  fum,  and  of  a  part  of  the  penalty  in  the  agreement  cone 
ponding  thereto.  On  the  loth  of  February  171O1  (he  alfo  ol 
tained  decree  in  this  adion  in  her  favour  for  1637/.  14/.  Soo 
of  principal  fum  due  to  her  after  all  dedu£lions»  together  with 
proportion  of  the  penalty,  to  bear  intereft  till  paid. 

The  lefpondent  brought  a  bill  of  fufpenfion  of  thefe  fever 
decrees.  But  on  the  I2(h  of  February  1712,  the  Court  ac 
hcred  to  thtir  former  decrees,  with  this  quality,  that  if  princip; 
and  intereft  Qiould  be  paid  on  or  before  the  15th  of  May  the 
next,  the  refpondent  fhould  be  free  from  the  penalty.  The  n 
fpondent  reclaimed  againft  this  interlocutor  but  after  varioo 
proceedings,  the  fame  was  adhered  to,  on  the  27th  of  Febnur 

1714- 
In  tlie  mean  time,  the  appellant  had  prefented  a  petition  to  to 

Court,  ft  a  ting  that  (be  had  been  put  to  great  expences  in  recovei 

in^  the  (mall  fum  due  to  her,  that  (he  had  prevailed  in  all  lb 

anions  brought  by  her  or  againft  her,  and  therefore  praying  tlu 

the  Court   would  allow  her  the  expences  of  thefe  a£iions.     Tl 

Court  on  the  26th  of  February  17 14,  found  ^<  that  in  this  procel 

*'  the  expences  of  the  appellant*s  othtr  procefles  could  not  be  alloi 

*<  ed  her,  (ince  there  wzs  probabiiis  caufa  litigandi,  znd  Gnce(he  di 

<*  not  infift  for  expences  in  her  other  procefles/'    The  appellai 

reclaimed  and  the  Court  on  the  10th  of  June  1714,  "adhered  I 

^*  their  former  interlocutor,  and  modified  her  expences  to  25c 

<<  Scots.'*    She  again  reclaimed,  and  contended  that  by  the  inte 

focutor  of  the    12th  of  February    1712,  it  was  declared  that 

princi'^al   and  intereft   was  paid  on  the  15th  of  May  then  nez 

the  refpondent  (hould  be  free  from  the  penalty  ;  but  chat  as  tl: 

refpondent  had  not   made  payment  in  terms  of  that  interlocutc 

(he  wa8  entitled  to  the  penalty.     The  Court  on  the  24th  of  Jun 

$714^  "  adhered  to  their  former  interlocutors.'* 

Vhtcfed»  The  appeal  was  brought  from  **  feveral  interlocutors  of  th 

ij^May        (c  Lords  of  Council  and  ScflTion  of  the  26th  February,  the  loth  c 

une  1712,    the  26th  of  Feburary    1714,   and  the    24th  c 

une  1 7 14  {a), 

Headj  of  the  Appellant's  Argument, 

Cofts  are  in  cafes  fimiliar  to  the  prefent  to  be  allowed  by  th 
law  of  Scotland  :  and  the  appellant  made  it  appear  in  the  Cooi 
below,  that  her  expences  amounted  to  more  than  40c/.  llerling 
befides  the  expences  of  the  laft  a^ion. 

The  appellant  has  been  forced  to  leave  her  native  country,  an< 
fpend  nine  years  in  obtaining  feven  decrees,  before  (he  couU 
come  at  her  money,  due  upon  fo  clear  a  demand,  againft  the  mor 
vexatious  and  obftinate  defence. 

(4)  In  this  cafe,  the  interlocu'ors  appealed  fron  cannot  be  corrcAlj  fit  €A  b}  ^^ 
izte^\  bur  in  the  appellant*!  cife,  (he  men  ions,  that  ihe  <*  ap»>eals  from  tliefe  loic^ 
**  cuiuii  bv  which  Ihc  was  fe.ufed  pau  of  (be  pe.iil:y  and  her  cxpcace»  or  coAa.** 

Tbougt 
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Though  there  have  been  different  afiions,  yet  they  were  fuch 
I  were  neceffary  by  the  lavir  of  Scotlandi  and  all  founded  upon 
le  Cune  moft  clear  demand,  and  occafioned  by  the  refpondenc'a 
rouodlefsly  contefting  her  indifputable  right.  And  the  appellant 
id  much  better  have  fat  down  under  the  lofs  of  her  debt,  if 
le  (hall  not  be  re-imburfed  the  expences  (he  was  forced  to  be 
:i  in  profecutiog  her  right* 

Heads  of  the  ReJ^denfs  Argument. 

The  appellant  founded  her  argument  in  the  Court  below  upon 
iea£is  of  the  Scots  Parliament,  1587  c.  43.  &  1592  c.  144. 
'ith  regard  to  damages  and  expences.  But  from  thefe  and  other 
Qs  it  appears  that  the  Judges  have  the  fole  power  of  modifying 
xpences ;  and  the  intent  of  the  adls  being  to  fupprefs  vexatious 
iw  fuits,  therefore  the  Judges  have  ever  conftrued  them  by  ob« 
Tving  that  intent,  viz.  in  allowing  expences  where  an  a£lion  ap- 
nrs  vexatious,  and  in  acquitting  therefrom,  when  there  is  proba^ 
Bseau/a  litigands^  as  they  found  in  the  prefent  cafe.  It  is  not  ob- 
cms  therefore,  after  what  manner  thefe  a£t8,  or  any  of  them  can 
;  conftrued  for  the  benefit  of  the  appellant,  who  all  along  has 
peared  fo  litigious  and  vexatious  to  a  minor,  and.notwichftand* 
[  fhe  has  recovered  and  received  principal  intereft  and  cofts, 
r  which  (he  has  given  a  difcharge,  yet  (lill  infifting  for  penalty 
id  additional  expences,  (he  has  appealed  from  feveral  interlocu* 
NT}  Sentences  refuting  the  fame. 

After  hearing  counfel,  //  it  ordered  and  adjudged  that  the  J^gmtnit^ 
iwm/  interlocutors  complained  of  in  the  f aid  appeal  wbereh  the  ap-  **  -^"S**!** 
«fiwrf  was  refufed  her  expences  or  cojls  he  reverfed :  and  it  is 
'^her  ordered^  that  the  Lords  of  SeJJion  do  cauje  the  cofls  and 
licences  of  all  the  fuits  and  procejfes  between  the  appellant  and  refpon^^ 
inU  mentioned  or  referred  to  in  the  fa'id  appeal^  to  he  taxed  and  af-^ 
artained,  and  that  the  fame  when  fo  afcertained  be  forthwith  paid  to 
tie /aid  appellant. 

For  Appellant,  J.  JeltylL     Rob,  Raymond. 

For  Reijpondcnt,       N,  Lechmere.     John  Cumyng. 


On  the  2 1  ft  of  December  1717,  a  petition  was  prefented  to  Procef^iogt 
Ac  Houfc,  ill  the  name  of  Katherine  Lyon,  reciting  the  judg-  "''"ve » 
n»cnt  on  her  appeal,  and   praying  that  "  their  lordOiips  would  of«p«iKei 
"  picafc  to  enforce  the  fame  by  effcflually  obliging  the  Lords  of  in  thiic«ie» 
'*  Scfllon  in  Scotland  to  caufe  the  petitioner's  bill  of  cofts  to  be  '^i?*  Dec. 
'  taxed  and  afcertained,  according  to  the  afts  of  regulation  of 
*  fees ;  and  that  the  f  ime  (houid  be  then  forthwith  paid  her 
'  without  further  fuit.''    This  petition  was  referred  to  a  com« 
cilice. 

The  Earl  of  Clarendon  reported  from  the  Lords  committees,  r7i7-it. 

That  the  committee  have  accordingly  confidercd  the  matter  of  ^^'  *'• 
'  the  faiii  petition)  and  in  refpe£l  of  the  fads  therein  alleged, 
'  acquaint  your  lordftiips,  that  on  hearing  the  petitioner's  appeal, 
'  the  f^id  22d  of  Auguft,  this  Houfe  did  reverfe  the  f(!veral  in* 

'<  terlocutors 
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'*  terlocutors  of  the  Lords  of  Scflion  therein  complained  oF»  where  « 
«  by  (he  was  reftifed  her  etpences  or  cofts ;  and  ordered  the  Lords 
*<  of  SefTion  to  caufe  all  the  cods  and  expences  of  all  the  fairs  and 
*'  procefles  between  the  appellant  and  refpondent,  mentioned  or 
**  referred  to  in  the  faid  appeal,  to  be  taxed  and  afcertained }  and 
<'  that  the  famci  when  fo  afcertained,  fhould  be  forthwith  paid  to 
*'  the  appellant :  the  committee  further  inform  the  Houfe,  |hat  an 
«  authentic  copy  of  the  proceedings  of  the  Lords  of  Sefliobj^nce 
'<  the  makmg  the  faid  order  and  judgment,  had  been,  on  the  pe« 
<(  titioner's  part,  produced  before  the  committee;  by  which  it 
**  appears  that  the  Lords  of  Seffion  had,  on  confideration  of  the 
<*  petitioner's  account  of  cofts  and  expences  exhibited  to  theOi 
<<  and  produced  before  the  committee,  amounting  to  538A  4/. 
<<  (lerling,  modified  the  fum  of  icoA  fterling  in  name  of  cofts 
<*  and  expences,  to  be  paid  to  the  faid  Mrs.  Lyon  Attoisr^  that 
^*  is  above  the  fever al  fums  already  modified  and  paid  to  her  for 
^'  expences  in  the  procefs  above-mentioned  :  And  it  appeared  to 
<<  the  committee,  that  the  fums  mentioned  to  have  been  before 
«  paid  to  her  amounted  only  to  the  fum  of  2(o/.  Scots,  being 
<<  about  2o/.  (lerling,  which  in  the  faid  account|  out  of  one  article 
**  is  mentioni*d  to  be  dedu£led :  There  was  alfo  on  the  piart  of 
<<  the  petitioner  produced  to  the  committee  the  articles  of  regu« 
<*  lation  concerning  the  Seffion,  approved  by  his  late  Majcfty 
'<  King  William,  in  purfuance  of  an  a£l  pafled  in  Scotland  in  m 
<*  4th  ftfTion  of  King  William  and  Queen  Mary's  firft  parliament^ 
<*  intitled,  <  Commiflfion  for  regulation  of  judicatories ;'  whidi 
<<  articles  regulate  the  feveral  fees  and  charges  to  be  paid  in  rels- 
*(  tion  to  profecutions  in  the  faid  court ;  and  by  the  faid  articles 
<*  it  is  exprefsly  dire£ted,  <  That  in  all  caufes  where  the  Lordi 
<<  at  the  conclufion  thereof,  fhall  find  the  fuccumber,'  that  iff 
*<  the  party  who  lofes  the  caufe  '  to  have  been  calumnious  or 
*<  litigious  they  (liall  take  in  an  account  from  the  party  prevailing 
**  upon  his  oath,  of  the  expences  and  damages  that  he  hath  been 
*'  put  to  in  that  procefs ;  and  that  then  they  decern,  or,  in  cafe 
**  of  extrav;)gance  tax  and  modify  the  faid  expences  and  damages 
<'  to  be  paid  by  the  fuccumber  to  the  party  prevailing  as  faid  is.' 

**  That  the  committee  hiving  been  direfled  by  the  Houfeto 
<*  fearch  for  precedents,  think  it  proper  to  inform  your  lordlhipSf 
<^  that  they  find  none  of  the  like  nature ;  the  only  one  infifted 
*'  on,  on  the  part  of  the  refpondents  (being  the  cafe  of  Sir 
*'  Andrew  Kennedy)  widely  differing  from  the  cafe  of  the  peti* 
"  tioncr: 

<<  And  upon  the  whole  matter  the  committee  are  of  opinion* 
**  that  the  Lords  of  Scflion  have  not  taxed  and  afcertained  the 
"  petitioner's  cofls  and  txpences  agreeably  to  the  forcmentioncd 
"  order  anil  judgment  of  this  Hou[c,%n  hearing  her  appeal  ^  *o^ 
«*  are  likewife  of  opinion,  that  the  faid  Lords  of  SefTion  be  di^ 
•*  rcdied  to  tax  the  petitionrr's  cofts,  expences,  and  damages^ 
•'  accord ir^g  to  the  articles  of  regulation  i  and  to  note  what  extra-' 
"  vag.«ncies  ihey   fhall  difalluw /' 

««  Which 
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^  Which  neport  was  read  by  the  clerk  entire.  And  the  firft 
vefolntion  bong  again  read,  the  fame  was  agreed  to  by  the 
Houfe.  Then  the  other  refolution  being  likewife  read  a  fecond 
time,  was»  with  fome  amendments,  agreed  to  by  the  Houfe^ 
and  ordered  as  follows : 

«*  '  Ordered,  that  the  faid  Lords  of  Sellion  be  and  are  hereby 
dircAed  to  tax  and  afcertatn  the  petitioner's  cods  and  expences, 
by  confidering  the  particulars  of  fuch  cofls  and  expences>  article 
by  article.' " 

Mrs.  Ljon  prefented  a  fecond  petition  to  the  Houfe,  complaining,  !^9« 
'  That  the  Lords  of  Seffion  in  Scotland  have  not  taxed  the  peti-       '  '^ 
'  ttonei's  cofts  and  expences  agreeably  to  the  order  and  judgment 
'  of  this  Houfe,  of  the  2 ad  Auguft  17159  and  the  order  of  the 
'nth  February  17 17,  and  praying  relief  j" — which  was  referred 
0  a  committee. 

The  Earl  of  Qarendon  reported  from  the  Lords  committees :  '7f9->o* 
'  That  the  committee  have  accordingly  conGdered  the  faid  peti-    *    ^* 
'  tion,  and  heard  counfel  thereupon,  as  well  on  behalf  of  the 
'  £arl  of  Aboyne  as  for  the  petitioner,  and  think  proper  to  ac- 
qsaint  your  lordfliips  with  the  matter^  as  it  appeared  before 
rbem  :" 

(Here  are  recited  the  judgment,  aoth  Auguft  1715,  and  pro- 
iediags  thereupon,  before  the  Court  of  Seflion ;  Mrs.  Lyon's 
efidon  of  2ift  December  1717,  and  the  refolution  and  order  of 
le Houfe,  nth  February  1717-18.)  *<  Which  Haft^mentioned) 
osfcr  being  likewife  by  the  petitioner  foon  after  exhibited  to 
die  faid  Lords,  and  therewith  a  bill,  amounting  to  78;/.  the 
£ud  lords  did  not  only  reje£l  the  whole  charges  (he  had  been  at 
before  them,  on  their  ordering  her  the  faid  loo/.  in  the  name 
of  cofts,  which  amounted  to  about  23/.  15/.  fterling;  but  alfo 
'  the  charges  (he  had  been  at  in  her  complaint  to  the  Houfe 
'  thereupon,  which  amounted  to  50/.  j  and  gave  for  reafon, 
* '  That  fuch  cods  fell  more  properly  to  be  taxed  by  your  Lord- 
'  (hip's :'  And  in  taxing  the  peiitioner's  Did  bill,  the  faid  lords 
'  difallowed  all  the  articles  therein  charged  for  counfel's  fees,  in 
*  dfiwing  anfwers  to  the  faid  fiarPs  reclaiming  bills  or  petitions, 
'  UDpunting  to  upwards  of  100/.  fterling :  though  (he  was  obliged 
^  by  the  interlocutors  of  the  faid  Lords  of  Se(fion  to  give  in  all 
**  the  f»id  anfwtrrs  to  fuch  reclaiming  bills  or  petitions,  and  to 
^  ha?e  the  f ime  drawn  and  (igned  by  counfel ;  or  in  default 
**  thereof,  (he  muft  have  loft  the  whole  eiFe£l  of  her  fuit :  And 
"  the  committee  upon  this  occafion  think  proper  to  take  notice, 
"  that  the  faid  lords  did,  notwithftanding,  allow  the  petitioner 
"  hcrchiirges  for  printing  the  faid  anfwers,  and  the  fees  paid  to 
"  the  clerk  in  putting  in  the  fame :  The  committee  further  ac- 
"  quaint  your  Iord(hips,  thaVthe  Lords  of  Se(rion  likewife  refufed 
*'  toallov  the  petitioner  what  (he  was  from  time  to  time  obliged 
'*  to  pay  for  inrolling  her  Caufe  before  the  Lord  Ordinary,  money 
"  to  cirrks*  fervants,  extra£tor's  fervants,  and  to  her  agent  or  foli- 
'*  citor,  and  fcvcral  other  expences :  But  the  counfel  for  the  faid 
*'  £%rl  inCfting  that  fuch  p:irciculars  of  cofts  arc  not  ufually 

"  allowed 
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^  the  petitioner  for  her  cofts ;  and  to  report  the  fame  to  the 
«Houfe." 

The  Earl  of  Clarendon  reported  back  from  the  Lords  commit-  Feb.  %$^ 
CeeS|  "  That  an  attefted  copy  of  the  petitionei's  bill  of  cods, 
**  which  was  by  her  exhibited  to  the  Lords  of  Seflion  in  Scotland, 
^  was  laid  before  the  commitree,  who  in  the  fir  it  place  proceeded 
^  toconfider  the  nature  of  fuch  cofts  therein  as  were  by  the  faid 
^  Lords  of  SefEon  difallowed ;  and  in  fuch  confideration  were 
**  attended  by  an  ancient  pra£lifer  in  c^ufcs  before  the  Lords  of 
'*  SefGon ;  and  having  heard  himy  upon  oath,  as  to  the  ordinary 
^  allowances  made  for  the  feveral  articles  in  the  petitioner's  faid 
<<  bill  fo  difallowed  as  aforcfaid,  and  particularly  conGdered  the 
^  fame  are  of  opinion^  that  mod  of  them  ought  to  have  beta 
^  allowed  ;  and  therefore,  having  caufed  fuch  of  the  faid  articles 
**  to  be  c^a  up,  they  find  the  fum  total  thereof  amounts  to 
•*  186/.  4/.  4ld. : 

"  The  committee  alfo,  upon  their  enquiry  into  the  other  dif- 
^  allowances  of  the  faid  Lords  of  Seflion  of  the  petitioner's 
*<  cofts  and  expences,  were  informed  that  the  faid  lords  wholly 
^  difallowed  all  th-  cofts,  charges,  and  expences  (he  had  been  at 
**  upon  her  laft  application  to  this  Houfe,  when  ftie  was  obliged 
"  to  complain  that  the  Houfe  of  Lords  had  not  taxed  her  her 

*  cofts,  purfuant  to  your  iordOiips  order,  on  hearing  her  appeal  s 

*  which  cofts  upon  that  application,  as  flie  alleged  and  o^eVed 
'to  make  oath,  amount  to  50/.  and  upwards,  txclufive  of  the 
"  whole  incident  charges  and  damages  ilia  had  been  put  to  in 
"■ofecuting  her  feveral  fuits  for  thirteen  years  paft;  but  the 
'^  laid  Lords  of  SefBon,  on  their  refufal,  gave  for  reafon,  that  the 

*  charges  of  the  faid  application  fell  more  properly  to  be  taxed  by 
"  diia  Houfe ; 

^  The  committee  were  likewife  informed,  that  the  cofts  and 

*  charges  which  the  petitioner  has  neccflarily  been  already  put 
''to  upon  her  prefent  application  to  your  lordftiips,  and  the 
^  further  charges  which  will  unavoidably  be  incurred  before  (he 
*cui  reap  any  advantage  thereby,  will  not  b^  IefS|  than  the 
^expences  which  her  faid  former  application  occaiioned> 
■fnoaoting  as  is  above  mentioned  to  upwards  of  50/. 
^  The  committee,  upon  this  whole  matter,  think  ic  further  ne- 

*  ceCiry  to  acquaint  your  lordlhips,  that  the  cofts  taxed  upon 

^nj|  "  the  petitioner's  bill,  by  the  faid  Lords  of  Seflion,  amount  to 
"295/.  befides  her  charges  of  extradting  their  decree,  which 
**  they  have  alfo  allowed,  though  not  afcertained ;  and  which 
"tile  committee  were  informed  by  the  fame  ancient  pra£ti fee 

*  till  amount  to  upwards  of  30/. ;  that  the  cofts  difallowed  by 
"  them,  which  the  committee  conceive  ftiould  have  been  allowed, 
^  iffloaDt  to  1 86/.  4/.  4i^.  which,  with  the  cofts  of  the  faid  two 
'^  9ppKcsttons  to  this  Houfe,  amounting  to  lOoA  make  together 

*  in  the  whole  the  fum  of  6 1  lA  4/.  4} J. 
^  Which  being  read  by  the  clerk  intire,  *  It  is  ordered,  that  the 

*  (aid  report  be  taken  into  further  confideration  on  Monday  next, 
«  sad  the  hnrds  to  be  fununoned.*  " 

M     '  «*  The 
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'<  allowed  by  the  Lords  of  Scflion,  the  committee  think  pioper 
*<  further  to  acquaint  your  loniihips,  that  there  #as  pnxhiced 
**  before  them,  on  the  part  of  the  petitioner,  a  declaration  or 
<<  certificate  under  the  hands  of  feveral  advocatcSt  ancient  prK- 
**  tifcTS  beTitre  the  Lonls  of  ScffioPi  teilitying,  *  That  the  duel 
**  claimed  in  the  account  of  expenccs  given  in  by  bcr  in  the 
'*  taxing  of  her  coils,  as  paid  (o  the  Lords  of  Seflion's  principal 
^*  fitrvants,  to  advocate's  fecond  fervantb,  to  clerks  and  fif 
*<  tra£lors  fervants,  and  to  ag<*nt«,  f-T  t^icir  agenting  proceflb 
<<  and  pleas  of  law,  were,  many  years  before  the  petitioQcr'i 
"  procefs,  in  ufe  to  be  paid  by  all  perfuns  whatfoeYtr,  whetba 
*^  purfuers  or  defenders  before  the  fad  Lords;  Inromncli 
*<  that  no  perfon  now  can,  nor  could  for  many  years  pallf 
<<  profecute  or  defend  any  fuit  at  law,  with  ;ut  paying  the  £ud 
<<  dues  to  the  above-mentioned  perfons :  And  that  the  lawjen 
<<  in  that  part  of  Great  Britain  do  receive  their  confultadon 
<<  money  for  drawing  anfwtrs  to  petitions,  ordained  to  be  an- 
<<  fweted  by  the  faid  Lc>rds ;  which  are  the  fame  with  the  abofc- 
**  mentioned  reclaiming  bills,  as  well  as  for  drawing  the  bii 
**  petitions ;  and  gener  lly  for  all  papers  figned  by  lawyers  pre* 
'*  fcntcd  to  the  fai.i  lords:' 

*<  The  committee  think  fit  alfo  to  acquaint  your  lordfliipi 
*<  that  they  obferved  a  diftinAion  made  by  the  Lords  of  Seffio% 
<*  that  the  former  order  of  this  Houfe  direfled  only  their  taxing 
*<  fuch  cods  and  expences  as  preceded  the  petitioner's  faid  appeali 
<*  though  your  committee,  upon  their  enquiry,  obferved  the  fiid 
**  lords  have  allowed  her  feveral  Items  of  cofts  fince  the  determi* 
'*  nation  of  this  Houfe  on  hearing  the  fame,  particularly  upoa 
'*  the  petitioner's  application  to  the  faid  lords,  purfuant  to  yoor 
'*  lordihips^  laft  order,  dirediing  tliem  to  tax  her  cofts,  article  bj 
*'  article  : 

"  The  committee,  before  they  conclude,  likcwife  think  it 
"  proper  to  inform  your  lordfhips,  that  though  the  petitioner's 
<<  bill  of  cofts  before-mentioned,  given  in  to  the  Lords  of  beffion* 
<<  amounted  to  785/. ;  yet  the  faid  lords,  by  difallowing  or  reducing 
*'  divers  articles  therein  contained,  have  taxed  the  fame  at  a 
*'  funi  under  300/.  which  is  in  no  fort  a  compenfation  to  the  pcti- 
*^  tioikcr  for  her  cods;  in  rcj^ard  it  was  alleged,  that  thouj^h  (he 
*<  was  allowed  her  whole  bill,  yet  the  fum  would  fall  muc^ 
•*  fliort  of  the  real  cofts,  which  the  aforementioned  fuits  and 
•*  procelTcs  have  nectflarily  occj Coned  her. 

*<  And  the  committee  conceiving  this  to  be  a  matter  whereir 
the  honour  and  judicature  of  this  Houfe  is  very  ne<irly  con* 
cerned,  they  declined  coming  to  any  opinion  ^  but  humbl] 
leave  the  fimc  to  your  lordfiiip's  confiJtration." 

Which  being  read  by  the  clerk  iiitirc,  •  It  is  ordered,  that 

"  the  faid  report  be   taken  into  further  confidcration  on  this  day 

•*  fc'nni^ht;   and  the  lords  to  be  fummoned/  '* 

i7t9*io.  The  f.iid  report  being  a^»ain  read  by  the  clerk,  and  debate  there- 

F«b.  16.       upon,  <«  It  is  ordered,  ih  :t  the  fjid  report  be  referred  back  to  the 

**  fame  committee^  to  confid^r  what  further  fuaib  (houid  be  allowed 

••  the 
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^  the  petidooer  for  her  cofts;  and  to  report  the  fame  to  the 
«.  Houfc/' 

The  Earl  of  Clarendon  reported  back  from  the  Lords  commit-  Feb.  %$^ 
tees,  **  That  an  attefted  copy  of  the  pctitionei's  bill  of  coftsi 
**  which  was  by  her  exhibited  to  the  Lords  of  Seflion  in  Scotland, 
^  was  laid  before  the  committee,  who  in  the  firlt  place  proceeded 
^  to  conGder  the  nature  of  fuch  cods  therein  as  were  by  the  faid 
^  Lords  of  Seflion  difallowed  *,  and  in  fuch  confideration  were 
'<  attended  by  an  ancient  pra£lifer  in  c^ufcs  before  the  Lords  of 
**  Seffion ;  and  having  heard  him,  upon  oath,  as  to  the  ordinary 
^  dlowances  made  for  the  feveral  articles  in  the  petitioner's  faid 
*'  bill  fo  difallowed  as  aforefaid,  and  particularly  conGdered  the 
*'  fame  are  of  opinion,  that  mod  of  them  ought  to  have  been 
^*  allowed ;  and  therefore,  having  caufed  fuch  of  the  faid  articles 
*^  to  be  cail  up,  they  find  the  fum  total  thereof  amounts  to 
«  186/.  4/.  4id. : 

'*  The  committee  alfo,  upon  their  enquiry  into  the  other  dif- 
^  allowances  of  the  faid  Lords  of  Seflion  of  the  petitioner's 
**  cods  and  expences,  were  informed  that  the  faid  lords  wholly 
^  difallowed  all  th^  cods,  charges,  and  expences  (he  had  been  at 
^  upon  her  lad  application  to  this  Houfe,  when  (he  was  obliged 
^  to  complain  that  the  Houfe  of  Lords  had  not  taxed  her  her 
*  cofts,  purfuant  to  your  iordOiips  order,  on  hearing  her  appeal  ; 
^  which  cods  upon  that  application,  as  flie  alleged  and  o^eVcd 

'  ID  make  oath,  amount  to  50/.  and  upwards,  txclufive  of  the 

*  whole  incident  charges  and  damages  ilia  had  been  put  to  in 
" profecuting  her  feveral  fuits  for  thirteen  years  pad;  but  the 

*  lud  Lords  of  Seffion,  on  their  refufal,  gave  for  reafon,  that  the 
^  charges  of  the  faid  application  fell  more  properly  to  be  taxed  by 
^  dus  Houfe : 

*'  The  committee  were  likewife  informed,  that  the  cods  and 
^  charges  which  the  petitioner  has  neceflarily  been  already  put 
•<  to  upon  her  prefenc  application  to  your  lorddiips,  and  the 
**  further  charges  which  will  unavoidably  be  incurred  before  (he 
^  can  reap  any  advantage  thereby,  will  not  b^  lefs|  than  the 
'^  expences  which  her  faid  former  application  occaiioned> 
^^^unting  as  is  above  mentioned  to  upwards  of  50/. 
^^  The  committee,  upon  this  whole  matter,  think  ic  further  ne- 
^  ceflary'to  acquaint  your  lordlhips,  that  the  cods  taxed  upon 
*^  the  petitioner's  bill,  by  the  faid  Lords  of  Seffion,  amount  to 
^  195/.  beddes  her  charges  of  extradtin^  their  decree,  which 
^  they  have  alfo  allowed,  though  not  afcertained ;  and  which 
**  die  committee  were  informed  by  the  fame  ancient  pra3ifer 
^  will  amount  to  upwards  of  30/. ;  that  the  cods  difallowed  by 
"  them,  which  the  committee  conceive  diould  have  been  allowed, 
**  amount  to  1 86/.  4/.  4)^.  which,  with  the  cods  of  the  faid  two 
^  applications  to  this  Houfe,  amounting  to  lOoA  make  together 
**  in  die  whole  the  fum  of  6 1 1/.  4/.  4} J. 

^  Whieh  being  read  by  the  clerk  intire,  <  It  Is  ordered,  that  the 
^  laid  report  be  taken  into  further  confideration  on  Monday  next, 
!!  and  the  kirds  to  be  fununoned.'  " 

M     '  **Thc 
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i7i$-io.  u  The  faid  report  being  again  read  by  the  clerk  and  agicc 

'^  the  following  order  was  made : 

*^  It  18  ordered  by  the  lords  fpiritual  and  temporal  in  partial 
^*  aifembled,  that  the  faid  Earl  of  Aboyne,  his  tutors  andc 
**  tors  do  forthwith  make  payment  to  the  faid  Katherine  Lye 
*<  the  fum  of  6 1  lA  4/.  4{d.  for  her  cods  and  expences  in  the : 
*'  ral  fuirsand  proceiTes  mentioned  or  referred  to  in  her  faic 
"  p^]i  and  in  refpe£l  of  further  cods  iince  incurred}  upon 
<<  fereral  applications  for  obtaining  relief  upon  the  matters  c 
"  plained  of  in  her  faid  petition." 

In  the  Dictionary  of  DecifionSi  vol.  1.  p.  439.  Impliid  Dlfd 
and  Rcnunciatiouy  many  decifions  ate  dated  for  the  dod^rine, 
after  extradling  a  decreet  expences  are  not  to  be  allowed :  but 
do£lrine  in  the  prefent  appeal  was  rcverfed. 


mm 


Cafe  38.  John  Goddard,  Gentleman,         -  -  Appellor. 

Fountain-     gj^.  j^j^^j  Swinton,  Baionet,         -         -         Refpondt 

J709«  '  ^oxh  Augujl  x^i^. 

Foretg9  Decree  —The  effcft  of  a  judgment  of  the  Court  of  King*s  E 
when  founded  upon  hj  a  purfuer  againft  a  defender  )n  the  Court  of  Sei!i 

HomoUgatiort  -^The  defender  had  in  England  been  furrendered  by  his  bai^ 
were  difcharged  ;  and  the  defender  executed  an  inftrument,  importio 
the  judgoicm  (bould  not  be  rcleafed  by  fuch  discharge  j  this  inftrunoenl 
not  to  homologate  the  judgment. 

'T'HE  appellant'e  mother  Urfula,  as  adminiftratrix  of  his 
-*     father  Robert  Goddard,  dcceafed,   in  Odlober    1700  c 
menced  an  adion  againft  the  refpondent  before  the  Cour 
Scflion  for  payment  to  her  of  the  fum  of  404/.,  with  iwterefti 
the  year  1680;  ftating  the  circumftances  of  the  cafe  to  be: 

That  in  1675,  the  i^efpondent  being  at  London  and  dealing 
merchant,  he  and  the  faid  Robert  Goddard  and  nine  other  per 
executed  articles  of  agreement  under  their  hands  and  feals  to 
come  partners  in  a  (hip  called  The  John  and  Thomas  of  London^ 
her  cargo,  to  the  value  of  3800/.  on  a  voyage  to  Guinea  ^  am 
the  parties,  under  a  penalty  of  6000/.,  covenanted  to  accounts 
and  pay  each  other  for  fuch  proceeds  of  the  cargo  as  (hould  0 
to  each  partner's  hands : 

That  by  the  faid  articles  Mr.  Goddard  was  declared  to  I 
four  parts  of  32  in  the  faid  (hip  and  cargo ;  and  the  (hip,  pi 
ing  fuccefsful  in  her  voyage,  returned  to  the  port  of  Londoi 
1677,  and  the  difpofal  of  the  cargo  was  committed  to  the  reff 
dtnt)  as  ca(hier  and  agent  for  the  partner(hip  :  he  received  thei 
to  the  value  of  5403/.  9/.  4^.,  whereof  675/.  8x,  8rf,  was 
Goddard's  fliare ;  and  the  refpondent  having  paid  him  285/* 
8(/.^  there  remained  due  to  him  390/. : 
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rhat  after  Mr.  Goddard's  death,  the  faid  Urfufai  bis  vidow 
1  adminiftratrix,  brought  an  a£lion  of  cpvenant  upon  the  faid 
cles,  in  the  Court  of  King's  Bench  againd  the  refpondent,  for 
faid  whole  fum  of  675/.  8x.  Sd,  received  by  him,  fctting  forth 
her  declaration  the  covenant  in  the  articles,  and  alleging  in 
if  that  the  refpondent  had  been  appointed  cafhier  of  the  faid 
'go,  and  had  received  out  of  the  fame  5403/.  9/.  4^.,  of  which 
^  faid  fum  of  675/.  8/.  SJ.  was  her  late  huiband's  (hare : 
That  the  refpondent  demurred  generally  to  the  faid  declaration^ 
ereby  admitting  the  fa£ls  Rated  to  be  true ;  and  after  feveral 
journments  the  demurrer  upon  argument  being  over-ruled,  a 
rit  of  inquiry  was  ifiued,  which  was  executed ;  and  the  jury 
m  dating  the  account  found  the  refpondent  indebted  to  the 
x^eafed  390/.,  which  fum  they  afTctflcd  for  damages  to  the  ad« 
iniftratrix;  and  thereupon,  in  Hilary  term  1680,  judgment  was 
^oed  and  entered  up  for  her  again (t  the  refpondent  for  the  faid 
)oL  and  for  14/.  cods,  in  all  404/.  derling: 
That  the  refpondent  being  unable  to  fatisfy  the  faid  debt,  pre« 
tiled  on  Mrs.  Goddard  not  only  to  forbear  fuing  to  execution, 
italfo  to  difcharge  his  bail ;  and  accordingly,  on  the  28th  of 
:bfaary  1680,  die,  by  an  indrumrnt  under  her  hand  and  feal, 
rbich  was  drawn  and  prepared  by  the  rcfpoadent  and  atteded 
'  himfclf,)  taking  notice  of  his  inability  to  pay  the  debt  fo  re- 
nered  againd  him,  declared  that  his  bail  diould  dand  difcharged» 
iltlut  they  might  be  at  liberty  to  vacate  their  recognizance: 
id  the  refpondent  by  a  writing  iudorfed  on  this  indrument,  and 
joed  by  him  and  one  of  the  bail,  declared  *<  that  no  claufe  or 
fcxprefEon  therein  mentioned  is  intended,  6t  (hall  be  condrued 
or  meant  to  intend  the  releafe  or  difch^irge  of  the  judgment 
within  mentioned,   obtained  by  the  within  Urfula  Goddard 
againd  the  faid  John  S^'inton  ;  or  is  it  intend^rd  or  meant  there- 
by, in  any  ways  or  means  howfoever  or  whatfoever,  to  preclude 
the  faid  Orfula  Goddard  from  obtaining  any  advantage  upon  the 
fiiid  judgment  againd  the  faid  John  Swinton' for  the  recovery 
of  her  debt  due  from  the  faid  John  Swinton  to  the  faid  Urfula 
Goddard  :" 

'^at  the  refpondent  being  redored  to  his  edate  in  Scotland 
^n  the  profpe£t  of  which  Mrs.  God^dard  Iiad  given  him  for* 
earance),  but  refuHng  to  make  payment  of  what  was  owing  bj 
im,  the  faid  Urfula's  ac\ion  concluded  that  the  faid  judgment 
f  the  Court  of  King's  Bench  might  have  the  authority  of  the 
Wt  of  Seflion  interpofed  thereto,  and  that  Sir  John  might  be 
ecerned  to  pay  the  (aid  404/.  deriing  with  ioter^d,  and  that  all 
xecvtion  might  be  diredcd  thereon.  And  in  this  a£lioo,  the  faid 
Urfula  produced  (what  (he  faid  was)  an  original,  of  the  articles  of 
peementf  with  the  £ngli(h  judgment,  and  iodriimentexecuted 
pon  the  4if<charge  of  the  refpondent's  bail. 
Before  any  determination  in  this  matter,  the  faid  Urfula  died ; 
Dd  the  appellant  having  adminUlered  to  her,  and  alfo  confirmed 
le  faid  debt  in  Scotland,  revive^  the  a<Slion  againd  the  refpon- 
?0tiai7O4«  Various  ftcps  wel^  afterwards  taken  in  this  ac- 
....  Ma  tion. 
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tion,  and  in  February  1708  it  was  remitted  to  the  Lofd  Ordioarf 
to  make  a  (lace  thereof :  the  points  then  in  quefticm  before  his 
lordihip  were, 

I  ft,  Whether  the  judgment  obtained  in  England  (bould  be 
taken  as  res  judicata^  and  (hould  be  admitted  as  a  fufficieot 
proof  of  this  debt  without  any  other  evidence. 
2d,  Whether  the  inftrument  for  difcharging  the  refpondeot*^ 
bail,  and  his  declaration  indorfed  upon  it,  (hould  be  deemed 
an  homologation  of  the  judgment  \  and 
3d|  Whether  annual-rent  ought  to  be  paid  for  this  debt  vdm 
paElo  vel  ex  lege.  This  laft  point  did  not  come  under  the  appeal 
The  Court,  upon  a  report  by  the  Lord  Ordinary,  on  the  1361 
of  July  1709,  **  Found  that  the  aforefatd  declaration  doth  homo* 
^  ^^  logate  and  exclude  all  obje£tions  againft  the  judgment  }**  to 
which  they  adhered  on  the  'i6th  and  aSth  of  July.     But  tbeie« 
fpondcnt  having  prefented  another  petition,  in  which  he  coo- 
tended  that  former  decifions  of  the  Court  were  in  his  favourf  and 
ftatcd  that  the  appellant's  father  had  never  figned  the  articles 
of  coparcnerOiip ;   the  Court  allowed  a  re-hearing,   and  afta- 
wards,  in  June  1710,  *<  found  that  the  declaration  granted  bf 
^<  the   refpondent   did  not  homologate  and  exclude  obje£Ko» 
<*  againft  the  judgment;"  to  which  they  adhered  on  the  13th  tf 
February  171  !•     And  on  the  3d  of  December  17139  the  Conit 
*<  fuftained  the  judgment  of  the  Court  of  King's  fiench^  the  ap- 
^  pellant  inftruding  that  Goddard  was  copartner,  and  that  Sir 
<<  John  was  cafliier  and  had  intromiflion  to  make  him  liable  for 
•*  Goddard's  proportion. " 
tuhyuirn.      1  he  appeal  was  brought  from  •^  feveral  interlocutors  of  the 
1  juns*'       "  ^°^^^  ^^  Council  and  Seffion  of  the         day  of  June  1710,  the 
«7"5-  **  *3^'^  ^^  February  171 1,  and  3d  of  December  1713." 

Heads  of  the  Appellants  Argument. 

The  judgment  ought  to  be  allowed  to  be  a  fuflicient  proof  of 
the  matters  now  direfted  to  be  proved  over  again  \  and  the  ra* 
ther  fince  it  appears  from  the  judgment,  that  the  refpondent  bf 
demurring  generally  had  admitted  and  conlefTed  thefe  very  faA^ 
inter  alia^  to  be  as  they  are  fet  forth  in  the  declaration,  viz.  TiuU 
the  appellant's  father  was  co-partner,  and  that  the  refpondent 
was  cafhier  of  the  faid  cargo,  and  had  received  the  proceeds  o( 
it :  befides  which,  by  the  articles  of  copartnerftiip  produced  and 
read  at  all  the  hearings,  and  admitted  by  the  refpondent  to  be  bis 
a£t  and  deed,  it  is  manifeft,  that  the  appellant's  father  was 
copartner. 

The  inftrument  for  difcharging  the  refpondent's  bail,  which  i* 
attefted  as  a  witncfs  by  himfelf,  wherein  he  declared,  that  he  wa^ 
not  then  able  to  pay  the  faid  debt ;  and  his  indorfement  upon  tb^ 
fame,  whereby  he  ap;rees,  that  nothing  contained  in  that  inftrtf" 
mcnt  fliould  releafe  the  faid  judgment  or  preclude  Mrs.  Goddard 
from  recovering  the  debt  due  to  her  thereon^  are  fuch  acknow^ 
ledgments  of  the  faid  debt,  and  fuch  an  eftablifhment  of  tfa# 
judgment,  and  of  the  feveral  material  fa£ts  in  the  decbratioa 

8  mctktionedf 


Mllfl  OH  APFBAL  ntOH  tCOTLAMA.  ^^y 

a  enrioned,  on  which  the  fatd  jodgmf  nt  is  foundedi  ^  amount 
o  a  perfeft  homologation  or  confiimation  of  the  fame* 

Heads  of  the  Refpondenfs  Argument. 

The  fatd  declaration  figned  by  the  rcfpondent  was  not  a  formal 
or  diredl  covenant  or  deed  of  confent,  nor  can  import  a  homo- 
\ogation  of  the  judgment  of  the  King's  Bench ;  becaufe  it  was  not 
made  freely  and  voluntarily,  but  metu  carceris^  the  refpondent 
being  then  furrendered  by  his  bail,  as  appears  from  the  exprrfs 
words  of  the  releafci  and  being  in  the  power  of  the  faid  Urfula 
Goddard  and  ready  to  be  put  in  gaol ;  and  by  the  conftant  prac- 
tice of  the  law  of  Scotlahd,  agreeably  to  the  principles  of  the 
civil  law,  a  deed  made  even  dire£lly  confirming  any  judgment  or 
covenant  in  fuch  a  cafe,  could  have  been  of  no  force,  unlefs  thef 
jallice  and  equity  of  fuch  judgment  otherwife  appeared  to  the 
Cbort.     It  was  upon  reprefentation  of  former  decifions  and  a  full 
iigiiment  on  that  fubjefl,  that  the  Court  of  SefTion  were  brought 
to  alter  jheir  firft  fentiments,  for  <'  nihil  confenfui  tam  contra- 

*  riam  eft  quam  vis  atque  metus ;  quern  cbmprobare  contra  bo* 

*  nos  mores  eft*     Ulpianus  Lex,  1 1 6.  de  Reg.  Juris." 

As  this  deed  was  involuntary,  fo  it  was  not  at  all  to  the  pur*       ^ 

Ce  th^it  the  appellant  contends  for :  The  refpondent's  bail 
ring  furrendered,  or  at  leaft  agreed  to  furrender  him,  they  in- 
filled to  be  re  leafed,  and  this  the  faid  Urfula  agreed  to,  in  con* 
fideiation  of  the  payment  of  5  ihillings :  but  (he  ^ing  anxious  to 
reierve  to  herfelf  the  benefit  of  the  faid  judgment  againft  the 
reipondent,  (he  obliged  him  to  declare,  that  the  releafe  of  his  bail 
was  not  intended  to  difcharge  the  judgment  or  any  advantage 
againft  the  refpondent  for  payment  of  the  debt.  The  point  in  ' 
view  was  not  to  confirm  the  judgment,  but  to  declare  what  was 
the  intent  of  the  releafe. 

The  validity  and  equity  of  this  judgnvent  depends  upon  this 

point,  amongft  others,  viz.  whether  the  faid  Robert  Goddard 

was  a  copartner  with  the  refpondent,  and  others,  and  this  point 

the  refpondent  difputes,  and  fays,  that  Robert  Goddard  never  . 

figned  thtfe  articles  :  if  this  be  the  cafe,  though  a  party  may  by 

homologation  fupply  any  defefl  of  a  deed  which  depends  upon 

Umfelf  only,  yet  no  deed  of  the  refpondent's  could  have  made 

Robert  Goddard  a  partner  in  the  whole  (lock  without  confent  of 

die  whole  partners  \  and  it  was  upon  this  ground,  among  others^ 

diat  the  Court  pronounced  the  interlocutor  of  the  13th  of  Feb- 

tnary  171 1.  ^ 

There  is  no  law  nor  precedent,  binding  or  obliging,  the 
Sovereign  court  of  any  country  to  put  in  execution  the.  decree  or 
l^iuence  of  any  court  of  another  country  \  and  in  tbey^ar  i68o» 
^hen  the  judgment  of  the  King's  Bench  was  given,  as  well  as  in 
the  year  1700,  when  the  a&ion  was  commenced  before  the  Court 
<)f  SeflGion,  the  kingdom  of  Scotland  was  feparate  from  England 
^  much  as  any  other  kingdom  of  Chriftendom.  Even  now  after 
^  union,  it  remains  ftill  equally  diftinA  in  all  things  that  con« 
^a  the  liws  of  civil  right,  and  the  limits  smd  extern  of  jurlfdic- 
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tion  by  exprefs  (lipulation ;  the  governing  maxims,  th 
par  in  parem  non  habct  imperium  ve! poteftatem,  and  extra  Ut 
jus  dicefiii  impune  non  paretur  mud  take  place  as  much  as  e 
the  judgment  of  the  King's  Bench  can  no  more  take  | 
Scotland,  than  thofe  of  the  Court  of  Seinon  can  take 
England. 

But  even  fuppoGng  the  judgment  of  the  King's  Bench 
the  fame  effedi  and  force  out  of  England,  that  the  a 
contends  it  ought  to  have,  yet  the  interlocutor  of  the  3d  D 
17 13  is  moft  jud;  for  the  appellant  did  not  infift  only  t 
judgment,  but  Itkewife  upon  a  counterpart  of  the  article 
partnerfhip  which  he  produced.  The  whole  caufe  was  th< 
him  fubmitted  to  the  Court ;  and  if  the  refpondent  had  ai 
'^  to  objedt  to  the  faid  Goddard's  being  a  partner,  the  Cou 
to  have  received  it.  The  appellant,  even  oftener  thai 
prayed  for  leave  to  make  further  probation,  and  infid 
his  father  was  copartner,  and  that  the  refpondent  was  caf 
received  his  effeds. 

It  makes  no  difference,  that  the  articles  were  in  rel 
Englifh  bufinefs,  and  executed  in  England  by   perfons 
there  ;  becaufe,  the  obje£iion  in  this  cafe  arifes  from  the 
tion  of  jurif(ii£lion,  ^/h'xch  is  juris  publici :  And  the  only  • 
is,  whether  the  judgment  of  the  King's  Bench  does  b 
Court  of  Seflion  to  proceed,  without  enquiring  into  th( 
againft  a  perfon  and  his  property  in  Scotland,  which  are  w 
diredion  and  ^rote£lion  of  the  law  and  jurifdt£lion  o 
there. 
Judgment,         After  hearing  counfcl,  //  is  ordered  and  adjudged^  that 
joAuguit     petition  and  appeal  he  dijnitjfed  this  Houfe^  and  that  the  iutt 
complained  of  injhe  faid  appeal  be  affirmed* 

For  Appellant,         Rob,  Raymond.     Sam,  Mead. 
For  Refpondent,     David  Dalrywple.      J,  JekylU 
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Robert  Middleton,  Ref^or  of  St.  Mary's  in  q^[^  ^^ 

Colchefter, Jppel/ant} 

J-ieutenam-CoIonel  John  Balfour,     -        -    Refpondenf. 

%A  September  I715t 

Jlmttblt awd  Mvtatli.m^/i  father  in  1641,  upon  hii  eldeft  fon'f  marriagCt 
fettled  an  eila  e  upon  bim  and  the  heirs  thereof,  referving  a  power  to  bur* 
den  :  the  fon  waa  infrfc,  and  half  the  oiarri  age -portion  p^id  Co  the  father; 
but  (he  wife  dying  without  iffue,  within  year  and  day,  the  fachf>r  gran-ed  a 
bond  to  the  fon  to  employ  fame  fur  his  benefit,  or  co  reftiid  his  power  of 
burdening  protanr^i  the  eidefl  fon  alfo  dying,  the  father  fettled  the  eiir.t 
upon  the  fcC'^nd  fon,  who,  after  the  father*s  death,  granted  heritable  fecuri- 
ties  with  infeftment  to  creditors  thereon  in  1666,  upon  which  appiifingi 
were  ltd  in  1670.  His  fon  having  lalcen  up  the  fucceffion  as  heir  to  has 
unclr,  inOcad  ot  his  father  (the  fe^ond  fon)  j  at  the  inflance  of  creditor!,  the 
contrad  of  marriage  and  infeftment  were  reduced  by  the  Court  of  Seflion, 
but  w:th  a  claufr,  that  the  half  of  the  marriage- portion  which  hai  been  paid 
Ihoifid  be  a  rgai  burden  upon  the  eftate :  this  half  was  afterward^  fQDfirmed 
by  the  executor,  and  adjudication  uken  in  1680.  In  a  competition  between 
the  perfon  having  right  to  the  heritable  bonds  and  infeftments  in  1666,  with 
apprifings  thereon  in  1670,  and  the  per<ha  having  right  to  the  half  of  the 
marriage -portiooy  the  Court  having  preferred  the  latter^  the  judgment  it 
reverfed. 

ftV  contraft  of  marrlajjc  in  April  1641,  between  Sir  Robert 
*'Arnot,  fon  of  Sir  Jiimcs  Arnot  of  Fairnie,  and  Elizabeth 
fcicc,  daughter  to  George  Bruce  of  Carnock,  Sir  James  Arnot, 
aconfidcration  of  the  faid  marriage  between  his  fon  Sir  Robert 
widthe  faid  Elizabeth  Bruce,  and  of  i6,oco  m/rks  to  be  paid  by 
Ac  faid  Bruce  of  Carnock,  conveyed  all  his  cftate  and  lands  of 
Falraic  to  his  fon  Sir  Robert,  and  the  children  of  the  marriage 
l>yway  of  entail,  referving  his  own  life-rent  in  part  thereof,  and 
*  power  of  burdening  the  faid  eftate  with  16,000/.  Scots,  and 
^pon  this  contraft  an  inftrument  of  fafinc  was  taken.  Mr.  Bruce 
of  Carnock,  foon  after  the  marriage,  took  efFc£l,  paid  the  fum 
of  8000  merks,  half  of  the  faid  16,000  merks,  to  Sir  James 
Arnot,  the  father :  But  Elizabeth  Bruce  died  within  year  and 
^^^  oi  her  marriage  without  a  living  child,  and  the  other  half 
^snot  paid.  Upon  an  agreement  in  January  1641-2,  relative 
*o  this  matter,  between  Sir  James  Arnot  and  Mr.  Bruce,  Sir 
]>mcs  granted  bond  to  Mr.  Bruce  of  Carnock,  that  he  would 
'>Acr  employ  the  faid  8000  merks,  for  his.  Sir  Robert's  be- 
'iffit,  or  diminifli  the  power  he  had  of  burdening  the  cftate 
pro  tanic. 

Sir  Robert  Arnot  died  foon  after,  and  his  father  re-entered  ta, 
Ac  enjoyment  of  thecftvite;  and  afterwards  executed  a  fettlement 
thereof  to  himfclf  in  life-rent,  and  after  his  deceafe  to  Jame$ 
!    Arnot,  his  tldeft  fon  then  living  in  fee. 

Sir  James  Arnot  and  James  his  fon  having  afterwards  borrowed 
from  Henry  Wcmyfs,  the  appellant's  grandfather,  the  fum  of 
4000  merk  ^  did,  by  their  bond  dated  8th  February  1650,  bind 
lAemfelvcSj  thctr  heirs^  &c.  to  pay  the  fame  with  intereft  at  Can- 
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dlemas  165 1  to  the  faid  Henry  Wemyfsi  and  In  cafe  of  his  death 
to  Ifabel  Wemyfs  aod  Margaret  Wemyfsi  his  daughters,  equall 
between  them.     Sir  James   Arnot  having  died  before  the 
debt,  or  any  part  thereof,  was  paid,  and  the  faid  Henry  Wemy  fa 
being  alfo  dead,  James  Arnot  the  fon,  on  the  24th  of  May  i66<S^ 
granted  two  heritable  bonds  for  fecuring  payment  thereof,  one  of" 
them  to  John  Middleton  (the  appellant's  father,  who  had  marriecf 
one  of  Henry  Wemyfs's  daughters),  and  Margaret  his  wife,  and 
the  other  to  the  faid  Ifabel  Wemyfs.     Thefe  bonds  feverally  bore, 
that  the  parties,  at  the  earned  requeft  of  the  faid  James  Arnor» 
were  willing  to  fuperfede  payment  of  their  refpefiive  halfs  of  the 
faid  debt  and  intered,  each  half  then  amounting  to  a  1 08  merks* 
and  therefore  the  faid  James  Arnot  granted  to  each  of  the  parties 
an  annual -rent  of  130  merks  10  fhillingsand  Sd.  Scots  tobe  ifliiiog 
and  payable  out  of  all  his  faid  eftate  at  Lammas  and  Candlemas 
by  equal  portions,  with  a  penalty  in  cafe  of  non-payment.  Upoa 
thefe  two  bonds  the  parties  were  feverally  infeft.     On  the  13th  of 
September  1670,  Ifabel  Wemyfs  afligned  to  the  appellant's  father 
the  fai4:hentable  bond  in  her  favour:  And  no  part  of  the  Cud 
annual*rent  being  paid,  the  appellant's  father  and  mother  in  thdr 
own  right,  and  the  appellant's  father  as  allignee  of  the  faid  Ifabd 
Wemyfs,  on  the  25th  of  April   167;,  obtained  a  decree  of  a|h 
priflng  againd  the  faid  edate  for  the  arrears  of  both  the  faid  an- 
nual rents  then  amounting  to  1 508  merks. 

The  faid  James  Arnot  died,  leaving  the  edate  much  incumbered 
with  debts,  and  was  fucceeded  by  his  fon  James.     This  James,  bx 
the  purpofc  of  getting  the  ed^te  free  of  thefe  debts,  ferved  himftU 
heir  in  fpecial  to  Sir  Robert,  his  uncle,  who  had  been  infeft  in  the 
edate  in  virtue  of  the  marriage- contra£l.     And  thereupon  the 
Lord  Burleigh,  and  other  creditors  of  James  the  fon,  brought  an 
adlion  before  the  Court  of  Seflion,  to  have  the  faid  fettlement  of 
the  edate  upon  Sir  Robert  by  the  marriage-contraft  reduced  aoA 
voided  upon  this  reafon,  that  the  edate  being  conveyed  to  Sir  Ro* 
bert  by  Sir  Jamts  his  father  intuitu  matrimonii^  and  that  marriage 
being  difr^)lved  within  ye<ir  and  day  without  a  living  child  thercoft 
the  rijzht  fell,  and  the  edate  returned  to  the  grantor.     James  the 
jjrandfon  oppofed  this  acSlion  ;  and  it  was  contended,  that  if  tb^ 
edate  returned  to  Sir  James  the  grandfather,  it  ought  to  be  with 
the  burden  of  8000  merks,  part  of  Sir  Robert's  Lady's  marriag* 
portion,  and  whicli  Sir  James  had  obliged  himfelf  to  employ  f^^ 
Sir  Robert.     The  Court,  in  1678,  reduced  the  marriage-contraS 
and  conveyance  of  the  ed^te  to  Sir  Robert,  with  the  burden  o^ 
the  fum  of  8ooo  merks  to  be  paid  to  them  who  diould  be  fouH^ 
to  have  the  bed  ri^ht  thereto  ;  declaring  the  forefaid  fum  of  800^ 
merks  to  be  a  reil  burden  affedling  the  lands,  and  preferable  t^ 
any  debt  or  burden  podcrior  to  Sir  James's  bond;  and  that  th^ 
Tcprefcntatives  of  the   faid  Sir  Robert  Arnot  might  adjudge  th^ 
lands,  and  were  preferable  to  all  other  creditors  of  the  faid  Sit' 
James  Arnot  the  father,  or  James  the  fon  poderior  to  the  bond. 

George  Arnot,  third  fon  of  the  faid   Sir  James,  afterwards 
confirmed  himfelf  executor  to  his  elded  brother  Sir  Robert ;  and 
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mpetition  between  him  and  James  Arnot  the  grandfon  and 
t  latW|  (Sir  Robert's  nephew),  the  Court  of  ScfSon,  in 
decreed  the  faid  fum  of  8000  merks  to  belong  to  the  exOf 

And  on  the  i  ith  of  January  1683s  George  Arnot  obtained 
of  adjudication  of  the  faid  lands  as  a  fecurity  for  the  laid 
:  8000  merks. 

(  debt  of  8000  merksy  and  fecurities  of  the  fame,  were 
irds  acquired  by  the  Lord  Burleigh  (who  before  had  feveral 
Qgs  and  claims  upon  the  eftate) ;  and  he  accordingly  entered 
pofleflion  of  the  eitate.  On  the  loth  of  December  1684^ 
Burleigh  conveyed  all  the  apprifingSi  heritable  fecurities, 
cations  and  other  fecurities  he  had  upon  the  eftate  to  the  re- 
nt who  entered  to  and  poflefied  t'he  eftate  by  virtue  thereof, 
father  of  the  appellant  having  died,  he  became  entitled  to 
d  two  annual  rents  which  had  been  granted  to  his  father 
otheri  and  to  Ifabel  Wemyfs  his  aunt,  which,  with  the 
i  thereof,  amounted  to  a  great  fum  of  money:  And  in 
near  35  years  fince  the  Lord  Burleigh  and  the  refpondent 
Dtered  to  the  pofleiGon  of  the  faid  eftate,  he  brought  his 
againft  the  refpondent  before  the  Court  of  Seffion,  in  order 
e  the  pofleflion  of  the  eftate  granted  to  him  for  fatisfadion 
faid  debts,  contending  that  the  claims  of  the  refpondent 
ully  fatisfied  by  receipt  of  the  rents.  And  the  refpondent 
u  an  a£iion  of  ranking  and  fale  againft  the  appellant  and 
Iter  creditors  upon  the  eftate,  that  their  refpe^ive  claims 
be  examined,  the  eftate  brought  to  a  fale,  and  the  price 
d  towards  difcharging  the  prior  incumbrances. 
:fe  a£bions  came  to  be  heard  together,  and  it  came  to  be  a 
)n  (which  is  the  fubje£l  of  the  prefent  appeal),  whether  the 
ebt  of  8000  merks,  to  which  the  refpondent  had  acquired 
and  which  by  decree  of  the  Court  of  Seflion  in  1678  was 
to  be  a  real  burden  upon  the  faid  eftate,  and  preferable  to 
»ts  contra£led  by  James  the  fon,  and  for  which  an  adjudi- 
was  obtained  in  1683  ;  or  the  debt  claimed  by  the  appellant, 
referable  upon  the  eftate.  The  appellant  made  an  objedion, 
hrugh  the  refpondent  contended  that  this  debt  of  8000 
was  a  real  one,  yet  his  only  title  to  it  was  through  an  exe- 

Parties  were  heard  before  the  Lord  OfiUnary,  arvd  his 
p,  on  the  5th  of  February  1714,  '^  Repelled  tfie  appellant's 
i£t\on  againft  the  refpondent's  title  to  the  bond  and  fum 
'ein ;  and  found  that  George  Arnot  was  hatili  modo  vefted 
he  right  thereof,  the  faid  decree  of  redudion  bearing  that 
I  to  be  only  a  real  burden  upon  the  fubjed^  fo  that  as  to 
creditor*it  continued  moveable :  And  found,  thatnotwith- 
ding  the  adjudication  at  George  Arnot's  inftance  in  1683 
pofterlor  to  the  appellant's  apprifing,  yet  the  fame  muft  be 
Bvn  back  adfuam  caufam^  viz.  the  bond  granted  by  Sir  James 
iot  to  Bruce  of  Carnock  for  the  behoof  of  Sir  Robert 
kot,'  his  fon-in-law,  of  the  8000  merks  advanced  by  Carnock 
tie  faid  Sir  James  as  a  part  of  the  portion  with  his  daughter, 
be  terms  of  the  contraA  of  marriage :  Therefore  and  in 

*«  regard 
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^  regard  the  decreet  of  redaction  of  Sir  Robert's  contraO  i 
^<  marriage^  and  infeftment  bears  to  be  with  an  exprefs  burdc 
Jf  and  condition  of  paying  the  fum  contained  in  the  faid  bom 
^*  which  muft  be  under (tood  cym  omm  eaufoi  prefix rred  the  rcfjpoi 
^  dent  bj  Tirtue  of  tfie  faid  adjudication,  for  the  faid  princip 
**  fam  of  8000  merksy  and  intereft  thereof,  fince  leading  of  tli 
<^  (aid  adjudication  and  in  time  coming  upon  the  lands  therei 
^  contained,  and  price  thereof  in  cafe  of  a  fale,  and  that  pric 
^^  to  the  appriiing  founded  on  by  the  appellant/*  The  appeHaz 
gaTe  in  a  reprefentation,  and  after  anfvrers  for  the  refpondent,  tfc 
JLord  Ordinary,  on  the  19th  of  February  17 14,  <'  adhered  to  tli 
^  faid  former  interlocutor."  The  appellant  afterwards  re 
claimed,  and  the  refpondent  having  anfvirered  the  Court  on  tti 
jstb  of  June  1714,  **  adhered  to  the  Lord  Ordinary's  interlocu 
^  tors  as  to  the  8000  merks  principal  mcmey,  but  remitted  to  th 
^^  Lord  Ordinary  to  have  parties  procurators  as  to  the  inferd 
^  fince  the  decreet  of  adjudication  led  for  the  faid  fum,  and  t 
^*  determine  or  report  as  he  (hould  fee  juft/*  A  fecood  rechimiir 
petition  was  given  in  for  the  appellant,  and  aofwcrs  for  the  n 
fpondent,  the  Court,  on  the  30th  of  June  17149  *'  adhered  t 
^  their  former  interlocutor  and  refufed  the  defire  of  the  petitioOi 
Brtnedl  The  appeal  was  brought  from  <<  the  interlocutory  fentences,  ( 

•f  June       f €  decrees  of  the  Lord  Polwarth  the  Ordinary  in  the  caufe  of  tfc 
•XiS*  «r  jfh  and  ipih  days  of  February  17x4.  and  fromfo  much  of  th 

«  int'  rlocutors  of  the  Lords  of  Sefiion  of  the  i  ith  and  301 
<<  clays  of  June  1 7 14,  as  aiBrms  thefe  interlocutors  of  the  5t 
"  iind  19th  of  February." 

Heads  sf  the  Appellant's  Argument. 

Though  the  bond  founded  on  by  the  refpondent  was  prior  ii 
date  to  the  heritable  bonds  on  which  the  appellant  claims;  ye 
the  faid  bond  being  only  perfonal,  it  could  not,  uniefe  appriBn) 
had  been  obtained  prior  to  the  date  of  the  faid  heritable  bonds 
preclude  the  appellant  from  the  enjoyment  of  the  faid  annual 
rents,  which,  by  the  heritable  bonds  and  infeftments  thereon 
were  real  rights  immediately  affecting  the  faid  elbte.  Even  i 
they  had  not  been  real  rights,  affecting  the  faid  eftate,  yet  th 
refpondent's  adjudication  in  1683,  being  more  than  ten  years  poi 
terior  to  the  decree  of  apprifings  obtained  by  the  appellant 
•  father  in  1671,  it  could  not  bar  the  appellant's  right,  for  by  tk 
vnqueflionable  law  of  Scotland  fuch. apprifings  after  10  years  gi^ 
an  abfolute  right  to  the  eftate  fo  apprifed  to  the  exclufion  of  a 
fubfequent  rights. 

The  bond  granted  by  the  faid  Sir  James  Arnot  for  the  8oc 
merks  for  the  ufe  of  bir  Robert  his  fon,  when  his  marriage  ha] 
pencd  to  be  diffolved,  was  but  a  perfonal  obligation  :  It  was  grant 
at  the  defire  of  Bruce  of  Carnock  to  whom  the  money  ought 
have  bcren  repaid,  but  he  being  willing  to  give  it  to  his  fon-in-la 
took  it  for  bis  ufe  \  and  this  bond  did  not  affc^  the  ellate  till  tl 
adjudication  was  had  thereon  in  1683*  Before  this  time  the  her 
able  bonds  in  the  perfoa  of  the  appellant  had  leen  granted,  ai 

infe 
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infeftment  taken  thereon,  and  the  appellants  father  had  nfed  his 
Teal  execution  by  apprifing  againft  the  fame.  That  the  bond  for 
8000  merks  was  merely  perfonal,  appears  further  from  the  adign* 
meat  thereof  by  George  Arnot  the  executor  of  Sir  Robert,  under 
which  the  refpondent  claims :  For  if  it  had  been  a  real  right  to 
afficA  the  faid  eftate,  it  would  have  belonged  to  Sir  Robertas  heir 
aodnot  to  his  executor,  and  of  confequence  the  faid  George 
Arnot  could  not  have  had  a  right  theretOj  nor  made  a  good  grant 
thereof. 

With  regard  tor  the  decree  of  the  Court  of  Seflion  in  16789 
nothing  therein  could  alter  the  nature  of  the  thing  fo  as  to  make 
that  bond  a  nalj  which  was  only  h  perfonal  right :  nor  could  this 
this  decree  ^SkGt  the  appellant,  (ince  neither  his  father  nor  he  were 
panies  called  or  appearing  thereto.  Nor  ought  this  decree  to  be 
coaftrued  olherwifei  than  that  the  faid  eftate  would  be  fubje£t  to 
this  debt,  after  the  appellant's  and  other  prior  incumbrances  were 
paid.  But,  however,  nothing  in  the  decree,  which  was  pofterior 
'  both  to  the  heritable  bonds  and  to  the  decree  of  apprifing  under 
which  the  appellant  claims,  and  made  between  other  parties,  can 
pejodice  the  appellant's  right ;  and  his  father  had  great  reafon  to 
^  tUok  himfelf  fafe,  when  no  real  incumbrance  appeared  on  the  faid 
•  eftate  from  the  public  records^  which  are  a  great  fecurity  by  the  law 
I  tf  Scotland,  and  would  be  wholly  fruftrated  if  in  this  point  the 
I     ttfpondent  ftould  prevail. 

;^  Heads  of  the  Refpondent* s  Argument. 

V  The  obligation  for  the  payment  of  the  8000  merks  granted  by 
,  Sir  James  the  grandfather,  did  never  afFe£);  or  charge  the  fee  in 
I  Sir  Robert's  perfon ;  but  upon  Sir  Robert's  death  it  affe£led  and 
',  charged  the  reverfion  of  the  fee  to  the  grandfather,  and  thofe 
claiming  under  him,  fo  that  they  could  not  enjoy  the  eftatCj  but 
charged  with  this  fum. 

Upon  the  diflblution  of  the  marriage,  all  things  behoved  to 
'cmain  as  fccurities  and  pledges  for  one  another,  till  there  was 
^  full  performance  by  both  parties  of  the  marriage-contraA ;  and 
if  it  was  a  real  charge  upon  the  eftate  it  muft  be  preferred  to  the 
appellant's,  and  all  other  debts  contra£ted  afterwards. 

The  rule  is  not  univerfal,  that  all  real  rights  are  to  be  found 
spoQ  record.     For  there  are  feveral  real  rights  conftituted  by  in- 
f(ftmentS|  where  the  conditions  are  not  exprefsly  mentioned : 
'or,  a  wife  infeft  for  a  jointure,  if  the  marriage  diflbive  within 
y^ran4day,  will  retain  her  jointure  till  her  portiofi^  be  repaid, 
^l^ough  mere  be  no  fuch  quality  in  the  infeftment :  flkcambion  is 
•.\   Ukewife  a  real  burden  without  infeftment,  which  indeed  comes 
^^ry  near  the  prefent  cafe.     Nor  can  this  be  any  uncertainty  to 
^cdUors  becaufe  not  recorded  ;  for  the  infeftment  to  Sir  Robert 
\i    ^as  recorded,  and  no  body  would  purchafe  the  eftate  or  lend 
>    money  upon  it,  without  knowing  how  Sir  Robert  was  divefted  of 
that  eftate,  whereby  they  would  know  that  this  debt  was  a  charge 
upoa  the  Umc* 
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The  appellant  made  obje£lioni  that  if  this  were  t  teal  Imfdcfl 
upon  the  eftatCi  it  could  not  go  to  the  executor.  But  the  tntcrefl 
of  all  real  debts  goes  to  executors,  and  fo  do  annuities,  and  yei 
they  are  real  burdens  and  really  fecured :  And  the  Court  of  Sef 
fion  in  1680,  after  finding  this  debt  of  8006  merks  to  be  a  tea 
burden,  decreed  the  right  thereof  to  the  executor ;  and  it  is  jm 
iertii  to  the  appellant  to  make  this  objeflion,  fince  the  heir  doei 
uot  queftion  the  conveyance. 

This  debt  being  by  the  Court  of  Seffion  in  1(578  found  to  be  a 
real  debt  upon  the  eftate,  preferable  to  all  the  debts  of  James  the 
fon,  Lord  Burleigh,  who  was  a  conHdetable  creditor,  was  necef- 
farily  obliged,  in  order  to  fecure  himfelf,  to  purchafe  this  debt 
It  .^ould  be  to  render  the  decrees  of  the  Court  of  Se(&on  Terj 
pr^rious  (which  are  at  prefent  looked  upon  to  be  the  bed  tide 
(or  a  purchafe)  if  they  were  to  be  overturpedj  after  almoft  forty 
years  poflTcflion  under  them. 
limrfial,  After  hearing  counfel,  It  is  ordered  and  adjudged  that  the  jdk 

ftSepceoaber  interlocutors  of  the  ^th  and  \^th  of  February  17 14,  and  fo  nmch 
»7*5«  of  the  /aid  interlocutors  of  the   lith  and  ^cth  of  June  1714,01 

i^rms  tbofe  interlocutors  tf  the  ^thand  x^th  of  February  be  reverfeii 
and  that  the  decree  of  appriftng  of  the  2$th  of  April  167 1,  ottaind 
tf  the  appellants  father ^  and  the  appellants  demand  in  refpecl  of  d» 
annuities  granted  by  the  deeds  0/  the  24th  of  May  1666*  ougit  ft 
have  preference  of  and  be  fatisfed  gut  of  the  efiate  in  que/Hon  befirt 
the  8000  merks  claimed  by  the  refpondent. 

For  Appellant,      Spencer  Co^vper.     Rob,  Raymond* 
For  Rcfpondent,    J.  Jekyll.  WilL  Hamilton. 


»7*> 


Cafe  40.  James  Hamilton  of  Dalziel  Efq.    -        -        JppeUant; 

UiK  '""     The  Principal,  Matters,  and  Profeffors  of 

17  Mtrth         the  "Oniverfity  of  Glafgow,        -        -        Refpondeniu 

^  y^\y  9th  May  1710. 

Superior  and  VaJfat.'^jiSi  of  Pariiammt  1469,  c.  36.— An  oiUYeffity  ht^J"! 
acquired  right  to  an  adjudication  of  lands,  held  in  ward,  for  a  debt  due  to 
them,  the  Court  found  that  the  fuperior  muft  enter  the  univrrfity,  or  pay  t^ 
debt  to  the  extent  of  the  value  of  the  lands :  but  upon  appeal  xi^ynApB^ 
is  reverfed ;  and  it  is  ordered,  that  the  fuperior  (hould  admit  f«ch  proper  per' 
fo0  for  vaftal  at  the  university  ihould  nominare. 

Bona  fde  FoJfrJftom.^^Tht  fuperior,  notwithiianding  the  reverfal,  is  obliged  tt 
account  for  the  rents  fmce  the  charter  was  ofFsred  to  him  hy  the  aniverfityi 
he  having  dedu£lion  of  hit  cafualtiet  as'if  the  old  vaHal  then  entered, 

CrJIt  and  Expeneei.^-mExftntn  of  the  Court  below,  and  30/.  cods  of  appeal^  {ivO 
to  the  apptllant, 

/^N  the  9th  of  June  1687,  Elizabeth  Herbertfon,  widow,  ol 
^^  tained  a  decreet  of  adjudication  of  the  lands  of  Shields  an 
Burngrains,  belonging  to  her  creditor  Mungo  Niibet,  who  he] 
thefe  lands  of  the  appellant  in  Ward  holding.     Mrs.  Herbertfc 

aftc 
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ftervirards  gave  the  appellant  a  charge  to  enter  her  as  his  vafial^ 
vt  ibe  never  did  enter  in  that  capacity,  and  the  appellant,  in 
lecember  1696,  obtained  a  decree  of  declarator  of  non-entry 
^n(t  her.  In  May  1697,  Mrs.  llerbertfon  being  debtor  to  tl^e 
irfpondents  in  certain  fums  of  moneyy  for  their  payment  and 
|iffa£lion  affigned  over  to  them  her  faid  debt  due  by  Mungo 
H>et»  and  alfo  conveyed  to  them  the  faid  adjudication  obuined 
f  her  over  the  lands  of  Shields  and  Bumgrains. 
In  July  following  the  refpondents  tendered  to  the  appellant  as 
:perior  a  year's  rent  and  a  charter  to  be  executed  by  him,  to 
Imitthe  refpondents  as  his  vaflals  in  the  premifes;  but  the  ap- 
dlant  refufed  to  admit  the  refpondents,  alleging  that  he  was  not 
riiged  to  admit  an  univerfity  as  his  vaflals,  beeaufe  he  would 
icreby  be  deprived  of  his  cafualties  of  entry,  non-entry,  and 
lier  cafualties  incident  to  ward -holding. 

The  refpondents  in  1707  brought  an  a£lion  before  the  Court  of 
effion  to  compel  the  appellant  to  receive  them  as  his  vaflals ;  and 
be  caufe  being  heard  before  the  Lord  Ordinary,  bis  lordfhip,  on 
he  25th  of  March  1707,  <<  found  that  the  appellant  was  not 
^  obliged  to  enter  the  refpondents  as  his  vaflals." 

This  aQion  was  not  further  proceeded  in  till  17 13,  and  at  a 

kving  of  the  caufe  on  the  i6th  of  February  that  year,  the  refpon* 

fats  infifted  upon  the  a£l  of  parliament  1469.  c.  36.  that  the  H^:**-}^ 

pliant  was  obliged  either  to  enter  the  refpondents  as  his  vaflTals, 

•to  pay  the  debt  due  to  them.     The  Court,  on  the  24th  of  July 

1)13,  *^  found  that  the  appellant  the  fuperior  mud  either  enter 

"the  univerGty  of  Glafgow,  or  pay  the  debt  due  to  them  to  the 

*nlue  of  the  lands  adjudged,  as  the  faid  value  (hould  be  deter- 

*  mined  by  the  Lords  upon  a  probation  thereof ;  and  found  that 
"  the  faid  refpondents  muft  transfer  their  right  and  debt  to  him 
**  upon  his  paying  the  value  of  the  faid  lands,  with  abfolute  war- 
"rindice  for  the  fum  they  received,  referving  always  their  right 
**  to  them  a^ainft  the  common  debtor,  in  fo  far  as  they  (hould 
**  not  be  fatisfied  by  the  appellant  in  regard  the  debt  due  to  the 
^  refpondents  was  more  than  the  value  of  the  lands,  and  found 
**  that  the  appellant  mud  be  accountable  for  his  intromiflions  with 
**  the  rents  of  the  faid  lands,  or  iiitered  of  the  value  thereof,  in 
'*  his  option  from  their  ofl^er  of  a  charter  and  year's  rent  to  him, 
**  2iud  remitted  it  to  the  Lord  Ordinary  in  the  caufe  to  call  and 

*  bear  the  parties,  procurators,  and  apply  the  interlocutor,  and 

*  ^termine  or  report." 

Before  the  Lord  Ordinary  the  appellant  made  feveral  objecli.>ns 
to  the  offer  of  the  charter  made  by  the  refpondents  to  him  ;  and 
Uilordfhip,  on  the  28th  of  the  faid  month  of  July,  "  found  the 
'^appellant  accountable  for  the  rents  or  intereit  of  the  value  of 
''tbelauds  from  July  1697,  the  time  the  charter  was  cfl^crcd  to 
^  biffl,"  and  granted  commiflion  to  both  parties  to  examine  wit- 
Bdes  as  to  the  value  of  the  premifes« 

rbe  appellant  prefented  a  reclaiming  petition  to  the  Court, 
iomjilainiag  particularly  of  that  part  of  the  interlocutor  obliging 
tm  to  account  for  the  profits  fince  he  was  in  poflTeflionj  by  virtue 

cf 
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of  a  decreet  of  non-entryi  and  contending  that  he  was  a  boxi 
fide  pofleflbr  till  the  tmiveriity  fliould  obtain  judgment  that  th 
appellant  was  obliged  to  receive  them  as  his  vafials ;  and  be  like 
wife  made  fome  objeAions  to  the  charter  offered  him  by  the  r< 
fpondents*  (a)  After  anfwers  for  the  refpondents,  the  Courts  o 
the  31(1  July  1713,  ^'  adhered  to  their  former  interlocutor,  ^ 
<^  refufed  the  deiire  of  the  faid  petition,  referving  to  the  appjS 
<<  lant  his  objeflions  againft  the  refpondents'  charter  offered  U 
<<  him."  The  appellant  prefented  another  reclaiming  petitior 
againft  thefe  interlocutorsy  and  praying  that  his  objedions  againfl 
the  charge  given  him  by  the  refpondents  to  receive  them  as  bis 
vafTalS)  might  likewife  be  referved  to  him.  After  anfwers^  the 
Court,  on  the  i8th  of  November  17 13,  "  adhered  to  theif 
^  former  and  the  faid  Lord  Ordinary*s  interlocutor^^  and  refufed 
*«  the  defirc  of  ihe  petition."  The  appellant  protefted  for  remeid 
-  of  law  againft  the  interlocutors  already  pronounced ;  but  his  ap* 
peal  was  not  entered  in  the  Houfe  of  Lords  till  other  pofterior 
interlocutors  were  pronounced. 

A  proof  was  afterwards  made  of  the  rental  and  value  of  the 
faid  lands ;  and  after  confidering  the  proof,  the  Court,  on  the  ptb 
of  July  1715,  *'  found  that  the  fiiid  lands  held  ward  of  the  ap« 
<<  pcllant,  and  that  the  fame  were  worth  16  years  purchafe;  m 
**  that  the  value  and  price  of  the  faid  lands  extended  after  dediie- 
<*  tion  of  the  teind  to  1744/.  14s.  ^d.  Scots  money;  and  found 
«  that  the  appellant  ought  to  make  his  eledion  whether  or  mi 
*'  he  would  accept  of  the  faid  lands  at  the  value  and  price  afoie* 
<'  faid,  (the  univerfity  of  Glafgow  transferring  their  right  tobia 
**  with  abfolute  warrandice  for  the  faid  price  and  value),  and  pay 
*<  to  the  faid  univerfity  the  faid  price,  or  enter  and  receive  the 
*'  faid  univerfity  as  his  vafTal  upon  their  adjudication,  upon  pay- 
•*  raent  to  him  of  a  year's  rent  of  the  faid  lands." 

The  appellant  (referving  a  liberty  of  appealing)  by  his  couofel 
made  his  ele£):ion  to  purchafe  the  lands  ^  and  thereupon  the 
Court  [b)  "decerned  the  appellant  to  pay  to  the  refpondents  1744/* 
•«  14s.  i\d.  Scots,  with  intcreft,  from  the  15th  of  July  16971  the 
«<  date  of  the  offer  of  the  charter,  the  refpondents  tranfmitting, 
•^  their  right  to  the  appellant."  The  appellant  petitioned  agaioft 
this  interlocutor,  as  being  thereby  deprived  of  an  opportunity  o( 
making  his  objections  againft  the  charter  offered  to  him  in  term) 
of  the  interlocutor  31ft  July  1713  ;  and  he  ftated  that  though  he 
had  petitioned  againft  tlie  other  parts  of  that  interlocutor,  ttA 
infifted  that  he  might  be  at  liberty  to  except  to  the  charge  gitei 
him  to  enter  the  refpondents  his  vafTals,  as  well  as  to  the  chartef 
offered  to  him,  which  petition  the  Court,  on  the  i8th  of  Novem- 
ber 17139  had  refufed  and  adhered  to  their  former  interlocutor; 
yet  fo  far  was  that  from  taking  away  the  rcfervation,  that  the  in* 
terlocutor  whereby  it  was  given  was'  affirmed  ;  and  the  appellant 
therefore  prayed,  that  he  might  be  heard  as  to  thefe  obje&ioni 

{a)  I(  dors  not  appear  from  the  Appeal  Cafes  what  thefe  objedions  were. 
{b)  No  da'e  appears  to  this ;  and  except  it  formed  pan  of  Che  iocerlocator  9  Jnly  1711 
it  does  sot  appear  to  Lc  appealed  firom» 
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bcCoart,  on  the  28th  July  X7i5»  ^^  adhered  to  their  former 
interlocutor^  and  refufed  the  de(ire  of  the  petition." 
The  appeal  was  brought  from  *<  an  interlocutor  of  the  Lords  of  Entered* 
Seffion  of  the  24th  of  July  (7139  and  from  an  interlocutor  of  ^'j^^s* 
the  Lord  Polwarth,  Ordinary  in  the  caufe,  of  the  28th  of  the    ^  *** 
£ime  month,  and  from  that  part  of  the  interlocutor  of  the  Lords 
of  Seffion  of  the  3 ift  of  the  fame  month  affirming  the  faid  for- 
mer interlocutors  and  refufingthe  deiireof  the  petitioner's  fap- 
plication  ;  and  likewife  from  the  interlocutors  of  the  faid  Lords 
of  the   18th  of  November  following,  and  of  the  9th  and  28th 
of  July  17  IS*** 

Heads  of  the  Appellant^!  Argument, 

The  lands  in  queftion  hold  w'ard  of  the  appellant,  and  he  is  en* 
kied  to  all  the  cafualties of  fuch  tenure;  particularly  ward,  relief^ 
mkI  raarrhgc,  which  are  part  of  the  appellant's  property,  it 
suuiot,  then,  be  looked  upon  but  as  a  very  great  hardlhip  to  de- 
xire  him  of  all  thefe  cafualties  (which  were  the  only  confidera- 
106  for  the  original  grant  of  the  faid  lands)  without  his  coofent; 
Mtfliould  the  refpondents  prevail,  the  appellant  mud  lofc  all 
kfe  cafualties,  fince  an  unirerfity  or  corporation  can  never 
nrry  or  be  under  wardfliip. 

However  general  the  wor^  of  the  a£t  of  parliament  be,  yet  as 
hse  never  was  any  inftance  of  a  fupcrior's  having  been  compelled 
•leceive  an  univerfity  or  corporation  for  his  vaiTal,  yet  the  pur- 
Mfe  of  the  ad,  as  it  is  humbly  apprehended,  can  only  be  intended 
leompel  a  fuperior  to  receive  tue  creditor  as  his  vaAal,  fuppoling 
cwere  of  the  fame  nature  or  condition  as  the  former  vafl'al.  For 
:  cannot  be  reafonably  tnought  that  the  legislature  intended  to 
HI  it  in  the  power  of  a  vadal  to  alter  the  tenure,  and  to  deprive 
ikI  dtfappoint  a  fupeiior  of  his  cafualties;  and  yet  upon  the 
wodatiou  of  this  decree  it  will  be  in  the  power  of  every  valTal 
ft  affign  to  a  corporation  whereby  a  fuperior  will  entirely  lofe  his 
afiiiltks. 

The  refpoiKlents  have  an  eafy  and  fafe  way  to  prevent  any  pre* 
idice  to  thcmfeives  or  being  deprived  of  their  juft  demand  as  cre« 
bors;  for  they  may  convey  their  right  to  a  third  perfon  in  trult 
or  them,  and  then  the  appellant,  as  fuperior,  will  enter  him  as 
|is  vaifaK  And  (ince,  by  this  method,  the  refpondents  may  be 
afe  as  to  their  demands,  and  the  appellant  ftill  be  entitled  to  his 
ipfualties,  it  would  be  a  great  hardlhip  to  oblige  the  appellant  to 
bany  thing  fo  much  to  his  prejudice  as  to  forfeit  his  cafualties* 
^iiough  the  appellant  (hould  be  obliged  to  receive  the  refpondents 
»his  vaiTal,  yet  it  is  conceived  to  be  unreafonable  to  make  him 
xountable  either  for  the  rents  of  the  lands,  or  the  intereft  of  tlie 
line  thereof,  becaufe  the  appellant  was  certainly  bona  fide  pofllObr 
\  cbefe  lands ;  he  had  decree  of  declarator  of  non  er\try  againft 
loGe  under  whom  the  refpondents  claim,  and  the  polTeQion  thereof 
icreed  to  him.  He  had  likewife  the  Lord  Ordinary's  interlocutor 
favour  when  this  caufe  came  firft  to  be  hcard^  and  if  the 

refpondents 
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refpondents  fuffered  any  inconvenience,  it  was  meirownfi 
not  commencing  and  profecuting  their  a£)ion  fooner. 

Though  the  appellant  were  accountable  for  profits,  that 
only  be  Irom  the  offer  made  of  a  charter  from  the  refpon 
but  that  not  being  done  in  a  regular  manner,  nor  according 
forms  prefcribed  for  that  purpofe^  that  offer  mud  be  looke 
as  void,  and  confequently  the  appellant  not  chargeable  w 
profits  of  the  faid  lands. 

Heads  of  the  Refpondent^  Argument. 

The  words  of  the  aft  1469,  c.  36.  are,  **  And  alfo  the  on 
*<  fall  receive  the  creditour  or  any  uther  buyer,  tennent  1 
c(  pay — and  to  the  over- lord  a  yeire's  maill  as  the  land  is  fet 
^<  time,  and  faiizieing  thereof,  that  he  take  the  faid  land  ti 
^<  felf,  and  undergang  the  debtes."  This  z€i  makes  no  i 
of  diftin£tion  what  fort  of  creditors  the  fuperiors  muft  i 
whether  a  body  corporate  or  an  individual  \  fo  that  the  lav 
indefinite  and  general,  making  no  exception,  the  applicatio 
'  be  fo  likewife,  efpecially  feeing  ail  corporate  bodies,  and  { 
larly  univerfities,  who  have  all  the  favour  the  law  can  alio 
purchafe  and  contra£l  debts.  But  if  they  cannot  fecure  the! 
and  purchafe«:  in  the  fame  manner  that  the  law  allows  t 
creditors,  they  would  be  entirely  deprived  of  the  benefit 
dealings  or  improving  their  ftock ;  becaufe,  by  the  law  o 
land,  lands  and  fecurities  upon  lands  cannot  be  effe&ual 
veyed  without  fafine,  which  the  fuperior  muft  always  give 
cafe  of  adjudications;  fo  that  to  allow  the  fuperior  the  HI 
refufingf  is  in  efie£t  to  deny  the  benefit  of  real  fecurity  to 
porated  bodies  on  their  debtor's  lands.  And  as  to  the  pre 
inconveniences  that  mighl  happen  to  a  fuperior,  by  an  \xm\ 
being  received  as  a  vafTil,  they  are  very  little  to  be  regardc 
although  they  were  fuch  as  ftated,  yet  the  a£t  of  parliamen 
general,  it  muft  take  place,  and  inconveniences  in  certaii 
cular  cafes  muft  always  yield  to  a  more  univerfal  good  : 
fuperiors  have  got  by  the  law  a  recompence,  which  is  a  ful 
rent,  and  which  is  thought  equivalent  for  the  exchange 
vaffal. 

The  appellant  can  fuftain  no  lofs  by  this,  for  long  before  t 
of  a  charter,  and  ever  fince  he  has  been  in  pofleflion  of  all  tl 
and  profits  of  the  faid  eftate,  and  by  the  interlocutors  a 
from  he  is  decreed  to  pay  no  greater  price  than  16  years*  pi 
which  is  very  moderate,  and  it  was  the  appellant's  own  pa 
choice,  rather  to  pay  that  price  than  to  quit  the  property  < 
lands  and  retain  the  fuperiority  only.  Befides,  it  is  moft 
able  that  the  appellant  (hould  be  obliged  either  to  be  acco 
for  his  intromiflions,  or  the  value  of  the  lands  and  inten 
the  faid  5th  of  July  1697,  becaufe  he  received  the  rents  s 
fits  fme  titulo  ;  and  his  poffeffion  was  a  plain  ufurpation  U| 
vaffal,  for  the  fuperior  is  only  entitled  to  the  full  rents  dw 
vaffal's  wilful  non«entry.    But  ever  fince  ,the  faid  5th 
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^7  the  vaflal  has  not  been  wilfully  in  noiHCntry,  that  being  the 
me  of  the  univerfity's  offering  a  charter  and  a  year'$  rent  to  the 
ppellant  to  enter  them  as  his  vaflfiAls.     With  this  he  ought  in  lavtr 
p  hate  complied,  whereby  the  lands  would  have  been  full ;  and 
»   they  aiuft  be  held  to  be  as  to  the  appellant,  agreeably  to  the 
jles  of  the  civil  law.     <*  In  omnibus  c^uGs  pro  fadlo  accipitur  id,  pigeft.  l$: 
In  quo  per  aliu^  morse  fit  quo  minus  fiat."    Digeil.  de  reg.  !i'^  '^r'u|^  . 
urls.  ^9.     And  <*  In  jure  civil!  receptum  e(l  quotiens  per  eum,  39^161* 
*  cujus  intered,  conditionem  non  implere,  fiat,  quominus  im- 
^'  pleatur,  ptrinde  baberi^  ac  fi  impleta  conditio  fuiflet.''    Ibid. 
161. 

As  to  the  pretence  of  the  charter's  being  irregular,  that  is  cn^ 
tiiely  groundlefs,  the  fame  being  in  the  precife  words  of  the  char- 
ters granted  by  the  appellant's  predecefibrs  of  the  faid  lands  to 
the  former  vaflals.  And  although  the  appellant  made  feveral  ob-> 
jeQbns  to  the  faid  charter  fo  ofix^red  by  the  univerfity,  and  though 
thefe  objeAions  were  referved  to  him  to  be  proved  $  yet  upon  the 
ippellant's  application  to  the  Court  in  relation  thereto,  and  the 
UiTcrGty's  anfwer,  thefe  objeflions  were  fully  cleared,  as  appears 
by  the  interlocutor  of  the  18th  November  17 13,  as  well  as  by  all  <. 
tbe  fubfequent  interlocutors  made  in  this  caufe.  The  refervation 
rf  thefe  objeAions  therefore  cannot  be  conftrued  to  entitle  the 
ippcllant  to  the  property  of  all  the  rents  and  profits  of  the  edate 
iMcifed  by  him,  fince  thefe  obje£lions  hare  been  fince  over-ruled 
kfvhat  the  Court  did  afterwards. 

After  hearing  counfel,  //  is  ordered  and  adjudged,  thai  the  feveral  Judgment, 
^hcuiers  complained  of  in  the  faid  appeal  be  reverfed;  and  it  is  9  May 
^i&tr  ordered  and  adjudged^  that  the  appellant  admit  fuch  proper  *^'^* 
pf fan  for  tenant  as  the  refpondents  Jball  nominate^  and  that, the  appeU 
Imt^  account  for  the  pre/Its  of  the  lands  of  Shields  and  others  men* 
tmied  ia  the  faid  appeal^  which  he  received  or  might  have  received 
whout  his  tuilful  default ^  from  the  time  the  refpondents  offered  the 
iarter  in  the  year  1697,  deduSiing  thereout  the  yearns  rent  due  for 
fdf  admiffion  and  the  appellants  cofls  in  the  court  below^  and  alfo 
Jf>L  for  the  appellants  cofls  of  this  appeal ;  and  further^  that  the  ap^ 
fdUnt  have  allowance  for  all  fuch  cafualties  as  have  (been)  incurred 
^  wji)  fuppoftng  Mrs.  Herhertfon  had  been  admitted  vajfal  in  the  faid 
Wf  at  the  hme  of  the  offer,  of  the  aforefaid  charter  in  the  year  1 697, 
^  tbe  faid  Court  of  Seffion  is  hereby  ordered  to  caufe  the  faid  account 
*  he  taken,  and  full  cofls  to  be  affeffed fuflained  by  the  appellant  in  the 
tmrt  below. 

For  ^Appellant,  Sam.  Mead.  Wili  Hamilton. 

For  Refpondent,       David  Dalrymple.     Thofnas  Lutwyche. 


This  cafe  is  in  feveral  refpe£ls  worthy  of  particular  obferva-. 
tion  $  the  judgment  here  revexfed  fo  favourably  for  the  appellant, 
if  to  allow  hini  expences  of  the  court  below  and  cods  of  appeal, 
if  founded  on  in  the  Di&ionary,  vol.  2-  p-  403*.  Superior  and 
^iffal s  and  by  Baakton^^b.  2.  tit,  4«  §  ii<     It  appears  decifive 

N  of 
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of  the  point,  that  a  fuperior  is  not  obliged  to  receive  an  nniverfitz 
adjudger  as  his  vaflal. 

With  regard  to  the  collateral  point  of  law,  whetheti  in  tie 
cafe  of  an  univerrtty  or  corporation  difponee  a  fuperior  would  \^ 
obliged  to  receive  or  not,  Bankton  ftates,  that  no  decilion  he 
been  given  ;  and  he  inclines  to  think  that  the  a£b  20  Geo.  2.  c.5m 
as  it  contains  no  exception  with  regard  to  univerfities  or  corpor^ 
tions,  would  oblige  the  fuperior  to  receive  them.  Erflcine,  hoi= 
ever,  b.  7.  tit.  7.  §  7.  inclines  to  the  oppofite  opinion ;  and  inde^ 
die  a£t  laft  mentioned  does  not  appear  fo  ftrong  in  favour  of  tK 
univerfity  or  corporation  difponee,  as  the  aft  1469,  c.  36.  is  5 
favour  of  the  adjudger. 

A  (imilar  deciGon  to  that  here  reverfed,  is  given  by  DalrympX^ 
ir  December  1712,  Mafter  of  Church  and  Bridge  Work  < 
Aberdeen,  againft  the  King's  College  of  Aberdeen,  where  tli 
dectfion  of  the  Court  of  Seffion  in  the  prefent  cafe  is  alfo  mexi« 
tioned. 


Cafe  4 1 .  David  Gregory  of  Kinnairdy;        -        -      Appellant ; 
James  Anderfon  Grazier  in  Aberdeen,      •      RefpondenU 

24th  May  1 7 16. 

Donatio  Intit  virumet  Uxortm. — Duriog  the  fubfiftenceof  a  inartiage  a  w:feaa4 
her  fifter,  who  have  an  equal  tight  to  a  bond,  convey  the  fame  to  the  ha^ 
band.  He  afterwards  makes  his  will,  appointing  hii  wife  executrix  and  uai- 
verfal  legatee,  tor  behoof  of  the  grandchildren.  Atter  the  death  of  tbe 
hufband,  the  grant  formerly  made  by  her  to  him  WM  not  revocable  ai  a //««(• 
t,Q  inter  virum  et  mxorem* 

PrefirifttioH  -«The  prefcription  of  40  yeara  n^t  to  be  counted,  from  the  date  of 
£n  affignmeot  of  a  bond,  but  from  the  time  of  receiving  the  money  thereoi. 

Oiitrcut  cstife.'^An  aflignment  of  a  bond,  bearing  to  be  for  onerous  c^ufef  ffO* 
the  circumftances  of  parties  as  executrix  and  truftee,  found  not  to  prove  dit 
onerous  caufe  of  the  aflignment  in  a  queAion  oear  50  years  from  the  ^te 
tnereof. 

Truft.'^A  difcharge  gtanted  by  an  executrix  to  a  manager  for  her  under  a  m% 
who  had  a  falary,  or  all  his  receipts  and  intromiflions,  in  general  terms,  «a& 
not  fufficient  to  difcharge  him  from  the  intromiflion  with  a  bond,  which  tb< 
deceafed  difponed  to  the  widoW|  his  exccutrixi  for  the  good  of  bis  grao^' 
children. 

C^i~  30/.  given  againft  the  appellant. 

Tl  UGH  FR ASER  of  Eaftertyre,  and  Thomas Frafer of  Striclicflf 
-*-*  as  his  cautioner,  being  indebted  by  bond  in  the  fum  of  icco/« 
Scots  to  Patrick  Dyvie;  the  fame  was  afterwards  affigned  to  Dr> 
William  Guild,  Principal  of  the  college  of  Aberdeen.  Dr.  GuiW 
dying  intedate,  and  without  children,  his  fider  ChriAian  wal 
confirmed  his  executrix,  who  with  her  filler  Margaret,  in  Auguft 
1661,  afligned  that  bond  to  Thomas  Cufhney,  the  faid  ChriftianS 
hufband. 

Thomis  Cufhney  by  his  will  and  teftament,  in'  T664,  appointed 
hid  wife  Chriflian  his  executrix  and  unlvcrfai  legatrix  of  all  hV 

eftatc 
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eftate  real  and  perfonal,  in  trufl  for  the  refpondent,  and  Thomns 
hU  brother,  the  tedator's  {grandchildren  by  Jean  Cufhney  his  only 
child ;  ordaining  his  faid  wife  to  give  op  an  inventory  of  his  eftatr, 
aad  to  employ* the  fame  for  the  payment  of  his  debts,  and  the 
good  and  welfare  of  his  grandchildren  j  giving  his  wife  only  a 
life-rent  out  of  his  faidedate ;  and  he  appointed  the  appellant  and 
two  other  perfons  overfeers»  and  ordered  his  wife  and  grand- 
children to  pay  50  merles  Scots  to  each  of  them  yearly  for  their 
pains  and  trouble.  This  will  and  tellamenc  was  alfo  fubfcribed 
by  Chriftian  the  wife  of  Thomas  Cufhney  and  Jean  the  daughter, 
in  token  of  their  afTent  thereto.  After  Cufhney's  death,  the  ap« 
pellant  purfuant  to  the  tnift  and  during  the  widow's  lifetime, 
received  the  produce  and  profits  of  the  eftate  of  the  deceafed, 
ind  accounted  to  her  for  the  fame. 

In  1666,  Chriftian  the  widow  executed  an  affignation  of  the 

f«d  bond  for  1000/.  Scots  due  by  Frafer  of  Eaftertyre  and  Frafer 

of  Strichen,  the  nature  and  obje£t  of  which  are  diflPerently  ftated 

by  the  parties.     The  appellant  mentions,  that  he  being  creditor 

to  the  faid  Thom;i6  Cuftmey,  and  alfo  to  his  faid  executrix,  (he 

for  payment  of  what  was  fo  due  to  the  appellant  aflij^ned  the  faid 

bond  to  him,  reciting  the  fame  to  be  for  an  onerous  caufe.     The 

Kfpondent,  on  the  other  hand,  ft-ates,  that  Chriftian  the  widow 

^  then   very  old  and  infirm,  and  that  (he  executed  the  faid 

^fipution  (ignorantly  thinking  (he  had  a  title  to  do  fo)  and  left 

aiti  blank,  with  intention  to  fill  it  up  with  the  name  of  the 

Ivrfpoodent  (who  was  then  under  age,)  or  with  the  name  of  fome 
^  perfon  in  truft  for  him,  in  order,  as  (he  thought,  to  fave 
iinaeipences  afterwards:  and  that  after  the  death  of  Chriftian, 
the  appellant  continuing  to  dire£l  the  refpondent  in  his  affairs, 
^all  the  refpondent's  papers  into  his  cufloJy,  and  put  his  own 
^meinthe  blank  of  the  aforefaid  afli^nation. 

An  apprifing  was  after  the  date  of  the  aflignatidn  obtained 
*gv'nft  the  debtor's  eftate,  in  name  of  Chriftian  the  widow :  in 
^^7,  the  appellant  gave  him  a  charge  of  payment  on  the  bond, 
but  it  was  not  till  1682,  that  the  appellant  received  payment 
of  it. 

The  refpondent  having  confirmed  himfelf  executor  to  Thomas 
Cufhaey  his  grandfather,  in  1711  brought  an  a£lion  before  the 
Court  of  SeiEon,  of  count  and  reckoning  againft  the  appelant  as 
orcrfccr  under  Cufhney's  will,  in  which  he  charged  the  appellant 
.  ^thfundry  articles  as  received  by  him,  and  among  others,  with 
the  contents  of  the  faid  bond  for  1000/.  Scots  with  intereft  re- 
ceived by  the  appellant. 

After  fundry  proceeding*}  in  this  aftion,  the  Court,  on  the  loth 
of  Jane  1715,  *'  Found  it  proved  that  the  appellrint  had  received 
''  the  fum  in  the  faid  bond,  and  viras  accountable  for  the  fame ; 
**  but  not  for  the  other  articles  claimed."  And  to  this  interlocu* 
tor  the  Court  adhered  on  the  24th  of  the  faid  month  of  June. 

The  appeiiint  then  contended  that  no  truft  appeared  in  the  faid 
affignation ;  on  the  contrary,  it  was  mentioned  to  be  for  an  oner* 
out  caule :  but^  though  there  had  been  a  truft,  it  did  not  appear   . 

N  2  thit 
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that  the  refpondent  had  right  to  the  whole,  fince  he  had  t  brothei 
Thomas  Anderfon^  who  was  entitled  to  a  moiety :  and,  thougl 
there  could  have  been  any  claim  or  demand  by  the  refpondent 
yet  the  fame  was  prefcribed,  the  affignation  being  dated  in  1666 
and  no  afiion  commenced  till  40  years  after.  The  Coturt,  on  th 
8ch  of  July  17 151  **  found  that  1  homas  Cuflmey  had  right  ani 
<*  title  to  the  whole  debt  in  controverfy,  and  that  the  refpoodeo 
<<  and  his  brother  Thomas  had  right  and  title  thereto  from  Cofl] 
<<  ney  -,  and  therefore  the  rtfpondent  had  good  title  to  the  kal 
^<  thereof,  and  remitted  to  the  Lord  Ordinary  to  hear  partie 
<*  procurators  on  the  refpondent's  tile  to  the  other  half  thereo 
«'  which  belonged  to  Thomas  Anderfon;  and  alfo  to  hear  partia 
<<  on  the  onerous  caufe  of  the  difpofition  in  favour  of  the  a| 
*^  pellant;  but  repelled  the  objedion  and  allegeance  of  pr^ 
«*  fcription." 

The  appellant  then  dated  that  he  had  paid  feveral  debts  upc 
the  rcfpondent's  account,  which  would  more  than  compendii 
any  demands  againft  him ;  and  the  caufe  being  pleaded  before  tk 
Lord  Ordinary,  his  lurdftiip,  on  the  26th  of  Jnly  1715,  ^*  fovm 
**  that  Thomas  Cufliney  had  right  to  the  haiU  fums  in.SuichcQ' 
**  bond,  and  repelled  the  objeflibn  againft  the  libel,  andfuftainec 
**  the  defence,  that  the  appellant  had  paid  a  debt  for  the  refpon< 
**  dent  or  his  grandfather  to  Forbes  of  New  relevant  to  compeofiB 
*'  pro  lattto  and  to  be  proved  fcripio^  and  granted  diligence  fsc 
*'  proving  the  fame."  And  upon  a  reclaiming  petition  againft 
the  firft  part  of  this  interlocutor,  the  Court,  on  the  30th  of  the 
(aid  month  of  July  *'  decerned  againfl  the  appellant  for  the  fur* 
'<  plus  of  Strichen's  money  over  and  above  what  was  alleged  to 
*<  have  been  paid  to  New^  and  ordained  the  furplus  to  be  liqai* 
»«  dated." 

The  appellant  afterwards  contended  that  the  faid  truft,  if  any 
was,  had  been  difcharged  ;  and  he  founded  upon  a  difcharge, 
dated  the  4th  of  Auguft  1670,  executed  in  his  favour  by  Chiiftim 
as  executrix  to  Thomas  CuQiney,  recitii^  the  appellant's  faithful 
fervices  to  her  in  her  affairs,  and  that  he  had  made  a  juft  accoonl 
with  her ;  and  therefore  die  difcharged  the  appellant  of  all  his 
receipts  and  intromiflions  and  of  all  others  entrufted  to  him  pre* 
ceding  the  date  thereof,  difpenfing  with  the  generality  thereof  ai 
if  every  particular  were  therein  infcrted  :  and  he  like  wife  con" 
tended  that  the  affignation  by  Chriftian  to  4ier  hufband  during 
the  marriage  was  void  and  revoked  by  the  pofterior  affignation  to 
the  appellant.  The  Court,  on  the  21  ft  of  December  i7T5f 
**  Found  that  Chrifttan  Guild  having  ratified  her  hufband's  tcf" 
<<  tament  after  diffolution  of  the  marriage  could  uot  revoke  the 
<^  difpofition  made  by  her  to  her  huj[band  in  fo  far  as  concernl 
*<  her  incereft  in  the  fum  due  by  Tyre  and  Strichcn,  and  that  the 
<<  appellant  being  by  Thomas  Cuihney's  teitament  overfeer  both 
<<  to  his  xtWfk  and  alfo  to  the  refpondent,  that  the  narratwe  of  tb< 
<^  rclitl's  affignation  to  the  appellant  coold  not  prove  the  fanx 
<<  to  have  ^een  granted  for  an  onerous  caufe  in  prejudice  0 

the  refpondent:    and  that   the   general  claufe  in   the  niii 
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<    charge  by  the  relidl  to  the  appellant  does  not  extend  to  this 
^    fobjea/' 

The  appellant  haying  brought  no  proof  of  the  payment  to 

forbes  of  NeW|  conform  to  the  interlocutor  26th  July  17159 

the  Lord  Ordinary,  on  the  lothof  January   1715-16,  circum- 

inced  the  term  againft  him,  and  decerned  for  principal,  intereft, 

lad  penalty,  in  terms  of  the   libel.    The  appellant  having  re* 

daimed,  the  Court,,  on  the  9th  of  February  1716,  **  Aflbilzied 

I*  the  appellant  from  the  penalty  in  Strichen's  bondj  and  allowed 

"  the  decreet  pronounced  by  the  Lord  Ordinary  the  loth  of  Ja« 

*^  naary  to  be  extra^ed  for  the  half  of  the  other  fums  there  de^- 

'*  cemed  for,    but  as  to  the  other  half  granted  diligence  till 

**  the  day  of  June  next  to  the  appellant,  for  recovering 

^  inftruaions  of  bis  compbnfation  by  the  payment  to  Forbes  of 

^  ^tw^  and  for  recovering  the  grounds  of  compenfation,  whereby 

^  die  half  of  the  fums  alleged  to  belong  to  the  refpondents' 

^  brother  Thomas  Anderfon    is  pretended    to  be   compenfed, 

^  teferving  contra  proiucendaP    The  appellant  afterwards  pre« 

(bted  a  reprefentation  to  the  Lord  Ordinary,  which  was  refufed 

«  die  aSth  of  February,  and  a  reclaiming  petition  to  the  Court, 

vkich  was  alfo  refufed  on  the  19th  of  the  fame  month. 

The  appeal  was  brought  from  <<  an  interlocutor  of  the  Lords  of  Eoterei 
"SsOion  of  the  10th  of  June  1715,  and  the  affirmance  thereof  ^^^^^^ 
*.the  24th  of  the  fame  month,  and  alfo  of  an  interlocutor  of 
""Ae  faid  Lords  the  8th  of  July  following,  and  likewife 
^fivm  an  interlocutor  of  the  Lord  Fountainhall  Ordinary 
"hdie  caufe  of  the  26th  of%  the  faid  month,  and  of  an  interlo- 
"  cntor  of  the  Lords  of  SefObn  of  the  30th  of  the  fame  months 

*  and  of  an  interlocutor  of  the  21  (I  December  following,  and 
"  of  another  interlocutor  of  the  faid  Lord  Ordinary  the.  icth  of 
**  JanfiarT  1716,  and  off  an  interlocutor  of  the  Lords  of  Seffion 

*  die  9th  of  February   1716,  and  from  an  interlocutor  of  the 

*  (aid  Lord  Ordinary  of  the  28th  of  the  fame  month,  and  alfo 

*  from  an  interlocutor  of  theXords  of  Seflion  of  the  29th  of  the 
^  lame  ntionth.'' 

Headi  oftbi  Appellants  Argument • 

The  refpondent  has  no  title  to  the  bond  in  queftion  (ince  he 
diims  it  by  a  deed  from  a  wife  to  her  hufband  during  marriage^ 
which  by  law  is  void. 

Though  the  refpondent  had  any  title,  yet  that  is  prefcribcd  by  U*9>  *•  **• 
dttadof  parliament  1469.  c.   28.;  for  the  aflignment  of  the 
hond  to  the  appellant  is  in  t666,  and  no  aciion  was  ever  com- 
flKaced  againft  him  for  it  till    1711,  which  is  more  than  40 

J  cars,  in  which  time   all  aflions  by  the  law  of  Scotland   are 
arred. 

Though  the  a£]:ion  were  not  barred,  yet  the  very  deed  of  aflign- 
ment of  the  bond  to  the  appellant  bears  the  fame  to  be  for  an 
onerous  caufe,  or  valuable  conlideration,  and  therefore  it  is  the 
greatefl;  hardflbip  in  the  world  to  oblige  the  appellant,  now  almoft 
50  years  after  the  d^ne  of  the  aflignment,  to  condcfcend  upon 
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and  prove  the  particular  onerous  caufe  or  valuable  conHderatto 
for  which  the  fame  was  granted  ;  for  it  ought  to  be  prefumcd  bot 
from  the  deed  itfelf,  and  from  the  length  of  time  that  there  wa 
a  valuable  confideration. 

Though  the  faid  bond  had  been  afligned  only  in  truft,  yet  tha 
truft  is  prefumed  to  have  been  executed,  and  the  fame  accpunte 
for;  fince  in  Auguft  1670,  four  years  after  the  faid  aflignmeni 
the  executrix  of  Cufbney,  under  whom  the  refpondent  claimi 
granted  a  general  difcharge  to  the  appellant  of  a)]  his  receipt 
and  of  all  things  entrufted  to  him,  which  certainly  at  fuch  a  lengt 
of  time  is  to  be  prefumed  to  include  this  aOignment. 

Heads  of  the  Refpondenfs  Argument. 

With  regard  to  the  prefcription,  the  refpondent  claims  on~ 
fuch  fums  as  the  appellant^  his  truftee,  has  received  within  the 
40  years;  for  he  received  payment  of  the  forefaid  bond  in  168 
(as  appears  by  the  appellant's  releafe  to  the  debtois)  which  is  n^ 
40  years  ago. 

Cufhney's  widow  could  not  convey  the  faid  bond  to  the  appe 
]ant,  (he  and  her  lifter  having  conveyed  it  before  to  her  hufbar 
in  1661,  to  which  the  appellant  is  a  fubfcribing  witnefs;  and  r< 
ceipts  and  vouchers  under  the  appellant's  hand  were  produced  i 
court,  to  prove  that  he  a£led  as  truftee  for  the  widow  and  gran 
children  according  to  the  will. 

By  Cufliney's  wilj  his  widow  is  only  to  life^rent  his  eftate ;  an 
though  (he  be  named  executrix  and  univerfal  legatrix,  yet  he  es 
prefTes  that  his  intention  was  to  empower  her  to  make  an  inventoi 
of  his  perfonal  eftate,  and  to  manage  all  for  the  good  of  b 
grand-children :  That  his  will  might  not  be  altered,  he  added 
claufc  to  it,  which  his  wife  and  daughter  fubfcribed,  whereb 
they  cpnfent  to  every  article  therein  recited,  and  bind  themfclv< 
never  to  do  any  thing  prejudicial  to  the  will,  and  to  which  tb 
appellant  is  a  fubfcribing  witnefs.  Nor  does  it  appear,  that  tb 
v^idow  ever  defigned  the  contrary  ;  for  nine  months  after  the  date  c 
the  ^iflignment  there  was  an  apprifing  on  the  faid  bond,  at  her  in 
fiance,  againft  the  debtor's  cflate ;  and  the  aforefaid  blank  in  tb 
afti^Miment,  in  which  flie  intended  to  put  her  grandfon's  name 
is  filkd  up  with  the  appellant^ s  name^  in  a  different  hand  and  if* 
Jfroin  the  body  ef  tl^e  writing.  Nor  is  there  a  fam  fpecified  in  th 
afTignment  as  the  valuable  confideration,  which  is  neccfiary  a0< 
ufual  according  to  the  forms  pra^ifed  in  Scotland.  The  appcl 
lant  contended,  that  he  had  p^id  two  debts  of  Cufliney's,  one  ti 
Innes  of  Towybeg,  and  the  other  to  Forbes  of  New,  which  wen 
the  onerous  confideration  thereof :  But  that  thefe  debts  were  not  tb< 
onerous  confideration  appears  by  the  apptllant's  giving  the  refpon* 
^  dent  a  bond  in  1688  (22  years  after  the  afli^nment)  to  relieve  hini 
of  Innes's  debts,  becaufe  the  appellant  had  received  50A  of  th( 
Majlcr  ^  Walton  upon  the  refpondent's  account,  which  is  ackoow* 
Icii^'cd.  in  the  faid  bond  of  relief  for  paying  that  debt. 

The  refpondent  does  not  fuc  in  right  of  his  mother  and  grand 
mother^  t}Ut  ^s  heir  at  law  and  execiitoi^  of  ^is  gc^df^th^r  CuO^ 
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liffi  to  whom  the  faid  bond  was  conveyed  by  his  wife  and  her 
tfller;  and  therefore  her  difcharge  to  thd  appellant  could  not  inva- 
lidate the  refpondent's  right,  nor  could  it  comprehend  or  acquit 
che  appellant  of  his  future  zdtingSf  he  having  received  the  (aid 
fam  twelve  years  after  the  date  of  that  difcharge.  And  that  bond 
being  fecured  by  a  real  right,  no  general  words  in  a  difcharge  can 
be  an  acquittance  of  it. 

After  hearing  counfel,  //  ts  ordered  art  J  adjudged  that  tie  petition  Judgmeiii^ 
and  appeal  be  difmiffed^  and  that  thefeveral  interlocutors  therein  com*  ^^^''^ 
fimned  of  be  affirmed :  And  it  is  further  ordered^  th^  the  faid  appeU 
lant  do  pay  J  or  caufe  to  be  paid,  to  the  faid  refpondent^  the  fum  ^30/* 
fit  his  co/ls  in  this  Houfe. 

For  Appellant,  Robi^  Raymond.     Will.  Hamilton^ 

For  Refpondcnt,        Nathan  Lloyd.      James  Steuart. 


Andrew  Porteous  in  Deboig,        -        -        Appellant  i      Gafe42. 
Thomas  Fordyce,  and  Janet  Scott  his  ^^fe,    Refpondents. 

a6ih  May  1716. 

1 

Cfvr»0A«f  .i— A  perfon  who  hid,  without  doofirming,  intromitted  with  h!s  A* 
ther't  tfitOit^  which  vrere  left  to  him  by  will  fof  paymeat  of  debet,  is,  upoo 
application  of  the  creditor!,  ordained  to  intromit  with  the  effedi  upon  in- 
veotoiying  the  fame,  and  finding  caution  to  make  the  fame  forthcoming : 
he  accordingly  finda  cautioo,  and  upoo  a  futAquent  application  for  fummary 
iotroroidion  with  fome  of  the  efSedi,  the  Court  refufed  the  fame,  and  or* 
dained  him  to  confirm  the  teftameot  and  profecute  in  common  form ;  but  he 
neither  inventoried  the  effe6tt,  nor  confirmed  the  teAament ;  the  cautioner 
was  liable  for  the  whole  goods  intromirted  with. 

Pr«^.^A  debt  againft  this  cautioner  fubftantiaied  by  the  oath  of  the  intromitter 
in  another  caufe. 

C»fii  — -^o/.  coils  given  agalnft  the  appellant. 

J)  OBERT  Scott  of  GUlefbie,  deceafe^i^  grandfather  of  the  rc- 
^  fpondent  Janet,  by  his  will  and  tcflamcnt,  dated  the  25th  of 
December  1706,  bequeathed  all  his  perfonal  eft»tc  to  Thomas 
Scott  his  fecond  fon,  with  cxprrfs  dirtrflions  to  pay  the  feve- 
v^debts  in  the  faid  will  mentioned^  and  appointed  the  faid  Thomas 
Bisfole  CKecutor.  Amonj^ft  other  debts  in  the  faid  will  mentioned 
Bad  ordered  to  be  paid,  Robert  Scott  charged  himfelf  as  debtor  to 
^refpondent  Janet  in  the  fum  of  4573/.  13/.  8^.  Scots. 

After  the  deceafe  of  the  faid  Robert  Scott,  the  faid  Thomas 

p>flcflcd  himfelf  of  fcveral  of  the  ^oods  and   cfFc£ls  grantedi  to 

Urn  as  aforefaid,  but  did   not  conHrm   himfelF  executor  to  his 

fehcr^     The  rcfpondent  Janet,  and   other  creditors  of  the  f^iid 

Jlobcrt  Scott,  in  July  1708,  brought  their  adlion  againd  Thomas 

ht  payment  of  thtiir  debts,  and  by  a  petition  prcfcnted  for  them 

Aated    heir  apprehenGon   that  Thomas  iScott^  his  mother  and 

brother  Francis  mi)i»ht  confederate  and  wafte   the   funds  appro- 

for  iho  payment  of  their  dcbts^  and  therefore  prayed^ 
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that  Thomas  Scott  might  inventory  the  faid  goods  and  cStEt^  ani 
find  fecuritjf  for  the  due  application  thereof,  in  terms  of  the  will 
In  aofwer  to  this  petition  Thomas  Scot£  acknowledged  the  faic 
willy  and  that  hcJotended  to  execute  the  fame,  and  pay  all  hi 
father's  debts ;  and  that  he  was  wiUiifg  to  find  fecuricy  for  th 
due  management  and  application  of  the  tiuft  funds.  The  Cour 
accordingly,  on  the  31ft  of  July  i7o9i  *<  Authorized  and  or 
**  dained  the  faid  Thomas  Scott  to  intromet  with,  fell,  and  dif 
<<  pofe  of  the  faid  goods  upon  inventorying  thereof,  he  findinj 
**  fufficient  caution  to  make  the  fame,  or  prices  thereof,  forth 
V  coming  to  thefe  who  (hall  be  found  to  hare  beft  right  thereto.' 
Accordingly,  in  thefc  t<rrms  the  appellant  became  ^cautioner  o 
furety  for  the  faid  Thotpas  Scott. 

In  November  1 709  Thomas  Scott  applied  by  petition  to  th; 
Court,  praying  that  he  might  have  a  warr;mt  for  fummary  intrr 
xniflion  with  certain  of  the  goods  and  (locking  in  the  hands  of  th 
widow  and  youngeftfon ;  and  on  the  25th  of  that  month,  the  Cour 
**  refufed  to  allow  Thomas  Scott  fummary  intromidion  with  tk 
«  goods  and  (locking;  but  ordained  him  to  confirm  his  father 
<<  teftamenti  and  profecute  his  right  in  common. form  as  accords. 

Thomas  Scott,  however,  neither  confirmed  the  teftament'na 
made  up  inventory:  And  in  June  17T5  rhe-reTpondents  brougl 
an  aflion  againd  the  appellant  as  cautioner  for  the  faid  Thorns 
iScott  for  payment  of  the  faid  debt  of  4573/.  rp/.  8i.  Scots  da 
to  the  rtfpondent  Jantt  by  the  deceafed.  ThS  appellant  ma« 
defences,  that  the  fequedration  could  extend  no  further  than  tl 
effefts  received  thereupon  fubfequeot  to  if,  and  before  the  fan 
was  withdrawn  by  the  Court,  when  in  November  1709  th« 
•rdained  Thomas*  Scott  to  confirm  his  father's  tcftamtnt ;  zm 
that  the  appellant  could  never  be  liable  for  the  whole  cS<Gts  r 
ceived  before  the  caution  given,  much  lefs  for  thofe  in  the  poiTcz 
fion  of  the  widow  and  fon,  with  which  Thomas  had  never  intr  * 
mctted.  This  caufc  coming  to  be  heard  before  the  Lord  Ordinal^ 
his  lord fliip,  on  the  22d  of  July  1715,  **  found  that  the  a ppcllara 
'*  as  cautioner,  muft  be  liable  for  the  haiil  goods  intromettcd  wi^ 
'*  by  the  faid  Thomas  Scott,  as  well  before  as  after  the  fequeftr' 
<<  tion  ',  and  found  thai  by  Thomas  Scott's  acknowled{>ment  upc 
*^  oath  in  the  decree  obtained  at  the  inftance  of  Crawfurd  ^ 
**  Brocklock  againfl  him,  as  well  as  in  the  former  decree  in  th 
**  procels  ag^inft  the  faid  Thomas  it  is  fu(Hciently  proved  that  t 
"  intrometted  with  goods,  and  gear  of  his  father's  to  the  value  ^ 
**  the  fums  principal,  and  annual  rents  claimed  by  the  refpot^ 
*<  dents ;  and  therefore  found  the  appellant  as  cautioner  {or  tl^ 
<*  faid  Thomas  Scott  liable  to  the  refpondents  for  the  fums  prin 
<^  cipal  and  annual  rents  libelled  fur,  and  decerned  agaiuil  hie 
"  therefore." 

The  appellant  reclaimed,  and  the  refpondents  having  given  i 
anfwrrs,  their  lordfhips,  on  the  29th  of  July  1715,  '*  adhcrei 
**  to  the  interlocutor  of  the  Lord  Ordinary,  and  refufed  the  defir 
*<  of  the  petition."  The  appellant  prefented  a  fecond  reclaimini 
petition,  ilating,  that  Thomas  Scott's  oi^th  iu  £rocklopk*s  caul 
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coutd  not  zffcEt  the  appellant,  fince  it  was  res  inter  alios  oBa^  and 

befuies  contained  this  quality,  that  all  he  had  received  was  ap|died 

in  payment  of  hia  father's  debts ;  and  therefore  the  appellant 

prayed,  that  the  Court  would  find  that  Thomas's  intromiflions 

were  eshaufted  by  payment  of  his  father's  debts,  or  by  expencea 

io  making  the  funds  cfledual,  and  to  aflign  the  appellant  a  term 

for  proving  thereof.     After  anfwers  for  the  refpondents,  the  Courts 

on  the  3olh  of  July   17 15,  "  refufed  the  detire  of  the  petition, 

and  adhered  to  their  former  interlocutors/' 

The  appeal  was  brought  from  <<  an  interlocutor  of  Lord  Kim-  Enteredt 
•*  merghame  Ordinary  of  the  22d  of  July  1715,  and  alfo  from  »3  ]«• 
«  an  interlocutor  of  the  Lords  of  Seflion  of  the  29th  of  the  faid  *7'5r*^ 
^*  month,  affirming  the  aforementioned  interlocutor;  and  like- 
"  wife  from  another  interlocutor  of  the  faid  Lords  of  the  30th 
^t  of  the  fame  month/' 

Heads  of  the  Apptllanfs  Argument. 

The  appellant  cannot  be  liable  to  the  refpondent*s  demands^ 

Wcaufe  the  bond  that  he  entered  into,  purfuant  to  the  faid  decree 

q(  the  Court  of  Seflion  of  the  3ifl;  July  ^1708,  was  ezprefsly 

mmlled  and  made  yoid  by  a  fubfequent  fentence  of  their  lordihips 

«the25thof  November   1709,  whereby  the  firft  decree  was 

wcaUcd,  and  Thomas  was  ordered  to  confirm  or  prove  his  father's 

vill,  in  common  form ;  which,  by  the  known  law  of  Scotland^ 

ra|wes  him  to  find  another  cautioner  or  furety  for  his  due  admi« 

Jiibation. 

i       Though  the  decree  of  the  31ft  of  July  1708,  allowing  Thomas 

:    ^  iotromet,  be  in  general  terms,  yet  the  appellant,  >  as  furety  for 

dttt  iotromiflion,  cannot  be  conilrued  to  be  liable  for  any  other 

<&ds  than  what  were  then  in  fome  other  perfon's  pofleffion ; 

\    iKcaoiis  neither  the  creditors  nor  Thomas  could  crave  pofleflion  o£ 

what  they  or  he  was  afkually  poflefied  of  before.     Nor  could 

ThoiDsig  Scott  be  fuppofed  to  have  applied  for  a  compulfitor  for 

UK  recovery  of  any  goods,  but  what  had  not  been  formerly  in  his 

P^flion ;  and  therefore  the  appellant  can  be  liable  for  no  more 

I    thiQ  what  a&ually  was  or  might  have  been  received  by  virtue  of 

the  faid  fequeftration :  For,  fuppofing  that  fomeotherperfon  than 

ThoiQas  had. been  allowed  to  intromet  with  the  goods  for  the  ufe 

^  the  creditors  upon  finding  furety,  and  that  the  appellant  had 

^^^  bound  for  that  other  perfon*s  due  application  of  the  money^ 

^rtainly  his  bond  could  not  have  been  extended  to  the  money 

received  before  that  time  by  Thomas,  and  applied  in  the  terms 

of  the  difpofition.     And  the  appellant  conceives  that  if  Thomas 

|iad  been  called  to  an  account  by  the  perfons  allowed  to  intromet^ 

it  would  have  been  a  good  defei^ce  for  Thomas  to  have  pleaded 

payment  according  to  the  difpofition  by  his  father  to  him. 

It  is  true  that  1  homas  had  acknowledged  upon  oath  in  another 

caufe  that  he  had  received  13,000  merks  Scots  out  of  the  good% 

and  effeds  conveyed  to  him  by  his  father  ;  but  all  of  it  before  the 

appellant's  becoming  furety  for  him  ;  and  the  oath  itfelf  particu- 

jirly  memionsi  that  the  fum  was  wholly  applied  towards  the  pay^L 

meni 
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ment  of  his  father's  debts,  as  by  the  faid  dirpofition  U  dirciked^ 
Vfhkh  the  appellant  offered  to  prove  below,  but  was  refufed. 

The  appellant  infifts  and  is  advifed,  that  he  might  have  ez- 
eluded  the  refpondent*s  claim,  by  offering  to  prove  and  proving 
in  the  terms  of  his  obligation,  that  the  intromiffions  were  made 
forthcoming  to  thofe  who  had  beft  right,  but  the  appellant  was 
denied  that  benefit. 

Heads  of  the  Refpondents^  Argument, 

The  appellant  was  fecurity  for  the  faid  Thomas  Scott's  joft 
application  of  the  truft  veflcd  in  him,  and  for  making  up  an  eiifi 
inventory,  which  muft  have  contained  the  whole  goods  and  ttkBa 
bequeathed  to  him  and  the  values  thereof :  For  the  creditors  muft 
have  had  mod  in  view  the  due  adminiftration  of  what  he  wtt 
pofTcfTed  of,  fince  that  was  by  far  the  greateft  part.  Nor  did  diK 
Court  ever  re-call  this  power  granted  to  Thomas,  but  only  de- 
clined to  give  him  an' extraordinary  power  of  immediate  intromif* 
lion  againft  his  father's  debtors ;  this  was  juftly  refufedj  and  ke 
ordered  to  follow  the  rules  of  law.  And  if  it  (hould  be  admittti 
that  this  could  have  been  interpreted  as  a  re-calling  of  the  power 
as  to  the  effects  in  the  pofTefGon  of  other  people,  it  could  makeH 
alteration  as  to  thofe  Thomas  himfclf  was  poflefled  of. 

Thomas  Scott  having  accepted  of  the  truit,  ^Kgherein  the  dcbH 
to  be  paid  are  particularly  fpecifiecl  without  proving  the  will  Of 
making  any  inventory,  the  law  of  Scotland  prefumes,  that  b^ 
had  received  as  much  as  would  pay  the  debts  particularly  fpecified* 
Nay,  the  law  prefumes  by  his  accrptance  in  this  manner,  that  b^ 
agreed  to  charge  himfelf  with  the  debts,  and  take  his  hazard  cli 
the  extent  of  the  effects  bequeathed  to  him :  For,  otherwife  tb^ 
creditors  in  fuch  cafes  might  be  precluded  from  recovering  thei^ 
debts,  (ince  they  have  no  rule  whereby  to  charge  the  executor  It^ 
trud,  and  if  Thomas  was  liable,  the  appellant  was  liable  as  hi^ 
fecurity.     But  further,  the  faid  Thomas  in  another  a£lion  owne<^ 
upon  oath  that  he  had  received  to  the  value  of  12,000  or  J3,oo^ 
merks  Scots,  and  fets  forth  how  he  had  difpofed  thereof,  an^ 
charges  the  debt  due  to  the  rtfpondent  Janet  as  one  of  the  debts 
he  was  obliged  and  intended  to  pay. 
Tndgment  After  hearing  counfel,  //  //  ordered  and  adjudged,  that  the  faid 

•6  May        petition  and  appeal  he  difinijfedy  and  that  the  fever al  interlocutors  therein 
*7A^-  tomplaitied  of  be  affirmed:  And  it  is  further  ordered^  that  the  faid 

appellant  do  pay^  or  caufe  to  be  paid  to  the  faid  refpondents^  the  fum 
of  /[oL  for  their  cofls  in  this  Houfe. 

For  Appcll.int,        Rob,  Raymonds     Sam.  Mead* 
For  Refpondents,  J,  Jfl()ll*  Va,  Dalrymple^ 
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ohn  Cuninghame  of  Enterkine,       -         -    Appellant;      Cafe 43. 

."he  Hon.  Kathcrine  Hamilton,  Reli£b  of 
Wm.,  Cuninghajne  of  Enterkine,  the 
Appellant's  Mother,        -        -        .        Refpondent. 

8th  June  1717. 

7Vn0r.— The  tenor  of  a  loft  deed  of  reniuneratioii  to  a  m\h  over  certain  landi« 
for  part  of  hrr  joiniure  (ecured  upon  other  lands  r^ouoced  by  her,  found  to 
be  proved  by  an  inftrumenc  of  fafine ;  a  deed  in  which  the  remuneratory 
deed  was  recited,  and  a  /lender  proof  by  witneiTes : 

It  was  not  neceflary  to  prove  the  €afui  ami^oab  in  this  cafe  : 
The  defender  having  claimed  a  proof  that  his  mother,  the  purfuer,  in  hit 
minority,  had  intromiflion  with  all  his> father's  deeds  and  writings,  the  fame 
isrefufed. 

DY  the  marriage  contra£^  between  the  appellant's  father  William 
^  Cuninghame  and  the  refpondent,  in  December  1676,  John 
Cooinghame  ot  Enterkine,  the  appellant's  grandfather,  in  confix 
'sntioQ  of  the  faid  marriage  and  of  777/*  fterling,  the  refptin- 
teii's  portion,  did  fettle  upon  hfr  a  life-rent  of  275/.  fterling, 
nable  out  of  the  barony  of  Monktoun  and  other  lands,  in  which 
fcvasdulyinfeft. 

^ut  feven  years  after  the  marriage  it  became  neceflary  to  fell 
&iaid  lands  of  Monktoun,  and  on  the  nth  of  0£iober  1683, 
^refpondent  joined  in  a  deed  with  her  hufband,  legally  ratified 
^lier,  to  re-eonvey  the  faid  lands  to  the  grandfather.  But  (he  re- 
^^M  a  life -rent  of  100/.  ifluing  out  of  other  lands  fettled  for  that 
purpofe  by  her  marriage  contra^. 

The  refpondent  dates,  that  in  confequence  of  her  renouncing 

P^intereit  in  the  lands  of  Monktoun,  the  appellant's  father  did, 

^  recompence  and  remuneration  of  the  lands  fo  renounced,  exe* 

^^  a  deed,  fettling  upon  the  refpondent  the  lands  of  Enterkine 

tad  others  in  iife-rent  i  and  that  upon  this  deed  (he  was  duly 

''ifeft,  on  the  21ft  Odober  1683,  and  the  faGne  recorded  the 

^oth  of  November  thereafter  i  1  hat  after  her  hufband's  death  in 

^^90,  (he  entered  to  pofieiBon  of  the  lands  of  Enterkine,  and 

^<>otinued  without  interruption  in  the  fame ;  but  having  loft  the 

^nianeratory  deed  the  appellant  queftioned  her  right,  and  (he, 

^  December  171 1,  commenced  an  a£tion  for  proving  the  tenor 

^  the  loft  deed,  before  the  Court  of  SeiBon  againft  the  ap« 

Pliant. 

The  appellant  at  firft  inGfted  that  the  refpondent  (hould  prove  , 

^c  ca/us  amijjionis  of  the  deed»  and  he  himfelf  craved  a  proof 
'^t  the  refpondent  had  had  a  total  intromiflion»  with  his  father's 
te-deeds  after  his  death,  before  proceeding  to  a  proof  of  the 
^or:  But  the  Court,  op  the  13th  of  February  1712,  allowed 
^  refpondent  to  proceed  in  herad^ion.  Accordingly,  (he  inGfted 
*on  feveral  adminicles  or  vouchers  to  prove  the  tenor  of  the 
^d  %  Thefc  werci  lit.  The  probability  that  the  refpondent  ihou)^ 

be 
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be  fecared  in  lands  equivalent  to  thofe  (he  had  renounced.  2d.  Ai 
indrument  of  fafine  in  favour  of  the  appellant,  dated  the  21  ft  o 
OAober  1683,  bearing  that  in  purfuanceof  a  deed  then  dcliverei 
to  the  notary  by  the  appellanVs  father,  and  read  in  prefence  o 
the  witoeffes,  faGne  was  made  and  given  to  the  refpondent  of  th< 
feveral  lands  in  queilion.  A  difpofition,  dated  the  i  ith  of  Augul 
16839  figned  by  the  appellant's  grandfather  and  father,  in.whici 
the  whole  eftate  was' conveyed  to  the  latter,  in  three  feveral  part 
of  which  was  a  refervation  of  the  refpondent's  life-rent  in  th 
lands  now  claimed.  And  laftly,  She  examined  two  witnefles 
V  the  import  of  whofe  depoHtions  flie  ftates  to  be,  ift,  Colin  Camp 

bell  fwears,  he  faw  a  life-rent  deed  granted  to  the  refpondent  00 
of  her  hufband's  eftate,  but  cannot  remember  the  particular  lands 
being  at  28  years  diftance,  only  that  the  lands  of  Enterkine  am 
fome  other  lands  were  mentioned'  in  that  deed;  (the  refpoa 
dent  had  no  right  to  thefe  lands  by  her  marriage  fcttlement).  Th 
other,  Mr.  Baillie  of  Lamingfoun,  when  he  (igned  as  a  witoei 
to  the  refpondent's  renunciation,  was  afltired  by  the  appellant' 
father,,  that  the  refpondent  was  fecurcd  in  the  equivalent  of  whs 
ihe  had  renounced. 

After  a  hearing  of  the  catife^  the  Court,  on  the  i8th  of  Jun 

1713.  '*  found  the  tenor  of  the  remuneratory  or  compenfatoi 

**  right  and  difpofition  libelled  or  granted  by  the  faid  Williaa 

*^  Cuninghame  of  Enterkine,    with  the  confent  of  John  Cur 

**  inghame  of  Enterkine,  his  father,  to  and  in  hronr  of    th 

<*  refpondent,    of  the  date    and  contents    particularly    abova 

*<  mentioned,  made  up  and  proved,  and '  therefore  decerned  an 

<'  declared  the  faid  deed  to  be  a  fufficient  and  valid  eviden- 

*^  and  of  as  great  fprce  and  effcGt  as  if  the  faid  remuneratoa 

<*  deeditfclf  were  yet  extant,  and  not  omitted  and  lodua/u  fas 

^*  tuito."    The  appellant  reclaimed  two  feveral  times  againft  th. 

interlocutor,  but  the^ourt  adhered  to  the  fame. 

taterea  The  appeal  was  brought  from  *^  an  interlocutor  of  the  Lords.a 

»i  Feb.        <(  Ssflion  of  the  i8th  day  of  June  1713,  and  the  affirmanca 

?7«^-'7.      «  thereof."  * 

Heads  of  the  Appellant^ s  Argument, 

When  this  aflton  was  firft  commenced,  the  Court  did  refua 
^  the  appellant  the  benefit  of  proving  that  the  refpondent  had 

total  intromiflfion,  with  his  father's  whole  writs  and  evidents  whe: 
he  the  appellant  was  under  age.  This  probation,  if  it  had  bee- 
allowed,  mi^ht  in  all  probability  have  cleared  this  affair. 

The  law  of  Scotland,  and  the  conftant  pra6lice  of  the  Com 
of  Stflion,  require  that  when  ifTue  is  joined  and  no  proof  mad 
of  the  cafus  amiffionisy  the  action  is  to  be  difmiiTed  ;  yet  the  Coui 
allowed  the  refpondent  to  proceed  in  her  adlion  without  provin 
the  cafiiTam'iJfioniSy  and  to  proceed  in  the  proof  of  the  other  pan 
of  her  libel. 

The  refpondent  has  proved  nothing  of  the  other  parts  of  he 
afiion  by  the  adminicles  o;^  vouchers  fbc  brought  into  the  coui 
lielowi  fur 

ift.  Th 
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2 ft.  The    conveyance  by  the   appellant's    grapd  father  can 
no  voucher.    This  conveyance  contains  nothing  of  the  fub- 
Aance  of  the  deed  pretended  |to   be  loft,  only  the  additional 
lands  claimed  by  the  refpondent  are  in  the  deed,  partly  interlined 
«ind  partly  written  on  the  margin  thereof,  not  fubfcribed  ;  nor  are 
^ley  written  with  the  fame  hand  or  ink  with  the  reft  of  the  con- 
^^ftyance,  as  evidently  appears  by  infpediion.    Such  interlineations  ' 
^nd  unfubfcribed  margins  are  by  the  law  of  Scotland  entirely  nuU 
^nd  void,  as  appears  by  the  a£t  of  parliament  1681.  c.  5.  wherein  x68c,c«  5. 
mtis  ftatuted,  **  That  all  writs  to  be  fubfcribed  hereafter,  wherein 
^-^  the  writer  and  witnefies  are  not  deCgned,  (hall  be  null."    But 
moodier  the  writer  of  this  interlineation  and  unfubfcribed  margin^  ' 
^3r  who  were  witnefles  thereto,  are  defigned  in  this  conveyance  of 
^6th  Augttft  1683. 

Nor  does  the  interlined  conveyance  recite  the  fubftance  of  the 
Cud  loft  deed,  or  any  ciaufe  of  it :  It  mentions,  too,  that  the  deed 
pretended  to  be  loft  was  of  the  fame  date  with  the  faid  con- 
^vejaoce;  yet  by  the  oath  of  William  Bailli<f,  the  refpondeni's 
Own  witnefs,  it  appears  that  he  was  a  witnefs  to  the  faid  con- 
veyance the  1 6th  of  Auguft  1683,  but  depones  that  at  that  time 
tlere  was  only  a  deed  to  be  done  in  favour  of  the  refpondenT.  And 
further,  though  the  faid  conveyance  mentions  alfo  in  the  body 
tliereof,  that  the  refpondeot's  renunciation  of  Monktoun  is  like- 
^wi£e  of  the  fame  date  with  the  deed ;  yet  notwithftanding  the 
r<Danciation  proves  itfeif  to  have  been  made  two  n>onths  after  the 
flateof  the  faid  conveyance,  viz.  on  the  i  ith  of  Odtober  1683. 

ad.  Neither  can  the  refpondent's  infeftment  be  admitted  as  a 
v^oQcher  of  the  fubftance  and  reality  of  the  deed  pretended  to  be 
k)ft,  becaufe  it  is  not  a  notary's  buGnefs  to  enquire  into  the  fub* 
ftance  or  verity  of  deeds,  for  he  can  infeft  perfons  at  any  diftance 
^f  time  after  figning,  without  making  any  enquiry  v;hether  the  ' 
<)ecdbetrue  or  falfe.  But  it  is  evident  from  the  faid  inftrument 
^i  f4fine  that  there  was  no  fuch  deed  as  pretended  by  the  refpon- 
^tnt,  and  that  the  notary  gave  the  refpondent  infeftment  upon  the 
^orefaid  interlined  conveyance  only.  For  in  the  ciaufe  of  Having 
^nd  Holding  the  inteilined  conveyance  only  is  narrated,  and  alfo 
^t  appears  that  there  was  a  blank  left  in  the  inftrument  of  fafine 
^hich  (hould  have  been  filled  up  with  the  d:ite  of  the  pretended 
^.tcd  (if  there  had  been  one)  \  but  this  blank  is  filled  up  ex  poft 
^^o  with  the  date  of  the  interlined  conveyance  only,  which 
^either  contains  the  fubftafice  of  the  pretended  deed,  nor  is  there 
^  ny  precept  in  this  interlined  conveyance  for  infeftTng  the  refpon- 
dent. And  thciefore  the  date  of  the.  faid  interlined  conveyance 
^as  ignorantly  iafcrted  in  the  blank  which  is  in  the  inftrument  of 
^afine,  inftead  of  the  date  of  a  deed  that  h»d  a  precept  or  warrant 
^^r  tnfefting  the  refpondent.  The  Court  below  has  always  re- 
JcrQed  the  inftruments  of  notaries  as  a  proof  of  the  fubftance 
^'^ lid  verity  of  deeds,  as  appears  in  the  cafes  decided  14th  Jun^ 
1667,  Harroway  v.  Haitly,  and  Corfar  v.  Durie  in  DirletonV 
dccifions,  and  the  cafe  decided  15th  July  1675,  Phumertcn  v. 
Wcfoii  in  Stair's  dtciJionfi. 

3<i.  Nw>r 
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3(1.  Nor  is  there  any  part  of  the  tenor  of  the  deed  pretended 
to  be  loft  proved  by  the  refpondent's  two  witnefles,  viz.MnBaJllie 
and  Mr.  Campbel].  From  their  depofitions  it  appears  that  they 
prove  nothing  as  to  the  reality,  the  tenor,  the  date,  the  writer's 
name,  the  parties  fubfcribin^,  or  the  witnefles  fubfcribtng  to  the 
faid  deed  pretended  to  be  loft.  Thefe  are  the  eflentials  of  every 
deed,  and  the  proving  of  them  in  fuch  a  cafe  as  this  is  abfolutely 
required  of  a  purfuer  by  the  law  of  Scotland. 

Heads  of  the  Refpondenfs  Argument. 

Though  the  refpondent  had  intromitted  with  her  hufband's 
papers,  as  (he  never  did,  and  had  got  the  remaneratory  right 
there,  yet  it  was  ftill  a  deed  belonging  to  her,  and  was  the  fame 
as  if  it  had  been  lying  by  herfelf,  fince  the  taking  infeftment  upon 
it  was  a  clear  evidence  of  her  hufband's  intending  it  for  her  feca- 
rity.     And  that  (he  had  again  renounced  that  right  in  favour  of 
her  hufband,  is  not  probable ;  for  the  law  of  Scotland  appoints 
fuch  renunciations  to  be  recorded  within  fixty  days  after  they  are 
executed,  and  if  there  had  been  fuch,  the  appellant  might  ha.^e 
got  aa  office  copy  of  it. 

The  proving  of  the  cafus  amijjtonh  in  all  cafes  of  proving  tHe 
tenor  of  a  deed  is  not  neceflary.  It  is  indeed  reafonable  to  |)e 
done  in  cafes  where  the  execution  of  a  deed  is  the  only  folemnity 
required,  and  the  retiring  or  cancelling  is  a  fufficient  releafe.  But 
in  rights  of  lands,  as  this  is,  which  require  other  folemnities  thao 
the  deed  itfelf,  fuch  as  fafine,  &c.  the  retiring  of  the  deed  is  not 
a  fufficieni  difcharge,  becaufe  the  inftrument  of  fafine  remaint 
upon  record.  So  that  nothing  but  a  formal  difcharge  or  renan* 
ciation  could  extinguifli  that  right,  as  is  obferved  by  Lord  Stair 
SrairV  De-  in  his  Inftitutions,  and  it  is  alfo  cleared  by  a  decifion  of  the  Lords 
of  Seffion,  26ch  July  1662,  Lady  Miltoun  againft  her  HufbanH  ; 
and  therefore  in  fuch  cafes  the  prcfumption  is  that  the  right  v^as 
truly  loft. 

Though  the  appellant  pretended  that  the  inftrument  of  fafio^ 
was  only  the  aflertioa  of  a  notary,  and  would  not  prove  ar^y 
thing;  yet  thefe  inftruments  being  admitted  by  public  authorir^f 
great  deference  and  faith  is  had  to  their  veracity.  And  the  i^* 
itrument  of  the  notary  is  not  the  only  voucher  in  this  cau^^f 
though  if  there  were  no  other  proof  even  that  would  be  fufficier*  ^• 
The  precedents  quoted  by  the  appellant  differ  from  the  prefc:  ^^ 
cafe :  the  refpondent  renounced  her  jointure,  in  which  (he  w  ^' 
fecured  by  her  marriagc-fcttlemcnt,  which  was  the  onerous  caiB  ^c 
of  granting  her  a  remuneratory  right.  But  all  fufpicion  of  zt^l 
kind  is  certainly  taken  off  by  this,  that  fafine  was  given  to  tt'^ 
refpondent  upon  the  remuneratory  right  by  her  huiband's  ord^' 
fevcn  years  before  he  died  by  the  fame  notary,  and  in  prefence  ^^^ 
the  fame  witneffcs  who  infeft  the  appellant  in  the  fee  of  tf*^  * 
eftate ;  and  immediately  thereafter  both  inftruments  were  put  a  ^ 
the  public  record  by  the  faid  notary. 

lUit  another  proof  of  the  deed  in  queftion  (and  which  of  itfc 
is  fulFicient)  was  the  deed  of  fettlemcnt,  made  upon  the  appelhn 
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therein  there  is  a  particular  provifo  in  three  feveral  parts  thereof, 

referving  to  the  refpondent  the  lands  in  queftion  fettled  upon  her 

as  a  jointure  in  lieu  of  the  lands  of  Monktoun»  which  (he  had 

renounced.     By  that  deed  it  is  evident  that  a  remuneratory  right 

or  deed  in  lieu  of  what  the  refpondent  had  renounced  was  granted 

to  her ;  fo  the  inftrument  of  faGne  in  purfuance  of  the  deed  in 

qaeftion  is  in  thefe  very  lands,  as  inferted  in  the  conveyance  to  the 

appellant.     In  this  deed  to  the  appellant  the  greateft  part  of  the 

laodi  claimed  by  the  refpondent  are  inferted  in  the  body  of  the 

deed,  but  the  blank  left  for  therti  being  too  fmall,  the  reft  were 

written   upon  the  margin,  as  it  ufually  happens  in  fuch  cafes, 

bot  by  the  fame  hand,  though  a  little  contra£ted.     But  what 

teems  to   take  oflF  every  appearance  from   the  appellant's  oh- 

jefiion  is,  that  the  words  following  are  all  in  the  body  of  the 

deed,  **  referving  to  the  refpondent  during  all  the  days  of  her 

<<  lifetime."     (Then  follow  the  lands,  part  in  the  body  and  part 

oa  the  margin,)  *<  all  lying  in  the  barony  of  Torbolton,  bailliery 

'*  of  Kyle,  ftewartry  and  fherifFdom  of  Ayr,  whereunto  (he  is 

^  now  provided  by  me  in  life-rent  conform  to  a  heritable  bond 

**  of  the  date  of  thefe  prefents,  in  lieu  and  recompence  of  the 

^  lands  of  Monktoun,  &c.  whereunto  (he  was  likewife  provided 

^  and  infeft  in  life*rent  by  virtue  of  her  contraA  of  marriage, 

*  Qd  which  now  at  my  rcqueft  and  defire  (he  has  difponed  and 

"  RBOunced,''  &c.     And  as  this  deed  (hews  that  a  recompence 

VM  granted,  fo  the  lands  bein^  fpecifi'^d  and  afcertained  in  the 

dccfli  fofficiently  make  up  the  lofs  of  the  refpondent's  jointure- 

I    deed:  and  whether  the  appellant  enjoy  the  eftate  in  virtue  of 

;    dntdeed  or  not,  does  not  alter  the  cafe  ;  Gnce  he  does  not  deny 

that  it  was  a  true  real  deed  done  by  his  father. 

There  is  no  occafion  for  witnefTes,  where  the  deed  and  fo- 
l^nnities  are  proved  by  writing,  as  in  this  cafe  they  are  by  the 
;  inftrament  of  fafine,  and  deed  of  fettlement  to  the  appellant. 
'    ^  After  hearing  counfel,  It  is  ordered  and  adjudged^  that  the  peti"  Judgment, 
^'^  find  appeal  be  d'tftni/fed^  and  that  the  interlocutor  and  affirmanas  'J«n«J7'7- 
^'^^  complained  If  in  the  faid  appeal  be  affirmed. 

^or  Appellant,     Dun,  Forbes.     Spencer  Cowper,  Rob,  Rnyrn»nd» 
't^r  Refpondent,  iV.  Lechmcre.    Will*  Hamilton. 
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Cafe  44.  George  Hamilton,  an  In&nt,  and  William 
Frantain-  Hamilton  of  Grange,  his  Father,  Tutor 
k^r,  19  i^cc.      ^^  Adminiftrator  in  Law,        -         .       Appellants  \ 

For  beta 

as  July  ft    Captain  George  Bofwell,  Brother  to  David 

X-i^iy  Bofwell  of  Balmutio  deceafed,      -        -    Refpondeni. 

loth  Feb.  1717- 18. 

Hiprefentation.'^A  difpofition  is  made  by  •  perfon  to  ooe  of  bit  dangfalcr!,  a 
the  heirs  of  ber  body,  whom  failing  to  >  hit  lieira  and  affifntc 

upon  chit  diipofitioo  the  daughter  it  infefty  and  dying  without  iflo^  her  fif 
is  fei  ved  ttufMom  legkima  et  frafinqmcr  btgret  to  the  father  and  her :  Jt 
foond  that  the  fenrice  cught  to  have  beeo  at  hdr  of  provlfion. 

Cmrtffy.-^An  he(rers*t  infefdiient»  teduced  after  her  death  fisr  inlsniMlitjy  I 
not  quariclled  io  her  Ufetime^  it  fufficient  to  fuppocc  the  curtefy. 

JOHN  Bruce  of  Wefter  Abnie,  deceafed,  had  two  daughtei 
Margaret  and  Elizabeth.  Margaret  the  cldeft  was  married 
the  refpondent.  Captain  Bofwell ;  and  had  iflue  one  daughte 
Margaret  Bofwell,  who  afterwards  became  the  wife  of  the  appc 
lant  William,  and  mbther  of  the  appellant  George.  John  Bruc 
the  father,  made  a  difpofition  of  the  faid  lands  of  Wefter  Abti 
and  othtrs  to  his  (aid  daughter  Elizabeth,  and.  the  heirs  of  h 

body,  whom  failing  to ._—  his  heirs  and  aflignees  wha 

foever.  The  faid  John  Bruce  foon  after  died,  as  did  alfo  the  fai 
Elizabeth  his  daughttr,  (to  whom  infeftment  had  been  given  o 
the  difpofition),  without  heirs  of  her  body;  whereby  the  fai 
fubjeds  dcfcended  to  Margaret  Bofwell,  daughter  of  the  refpot 
dent  and  the  faid  Margaret^  the  daughter  of  Jobn'Bruce,  Mai 
garet  the  mother  being  then  deceafed. 

The  refpondent's  daughter  being  under  age,  he  had  caufed  h^ 
to  be  ferved  infpecial  tanquam  Ugitima  et  propinquior  hares  to  he 
grandfather  John  Bruce  and  her  aunt  Ehzabeth;  and  after  tbi 
fer.vice  infeftment  was  taken,  and  the  inflrument  of  faGnc  dul] 
recorded.  The  refpondent  entered  to  the  pofleQion  of  the  eftatC; 
and  received  the  rents  and  profits  thereof. 

By  contradl  of  marriage,  entered  into  in  O£lober  1698,  bC' 
tween  the  appellant  William,  and  the  refpondent  on  the  part  ol 
the  faid  Margaret  his  daughter,  it  was  agreed,  that  the  refpondeni 
(hould  give  his  daughter  6000  merks  in  marri^ige  portion ;  and  in 
confideration  thereof,  that  (he  and  the  faid  William  Hamilton) 
after  their  marriage,  (hould  make  a  conveyance  in  favour  of  tb< 
refpondent,  her  father,  of  the  eftate  (lie  had  fucceeded  to  as  afore 
faid.  The  marriage  accordingly  took  effe^,  and  in  confequenc^ 
of  the  faid  contract  or  agreement,  the  appellant  William,  and  hi 
wife  Margaret,  who  was  dill  under  age,  executed  a  difpofition  o 
the  prcmifes  to  the  refpondent. 

Soon  after  the  appellant  William  and  his  wife  brought  an  aAio 
before  the  Court  of  Sedion  againd  the  refpondent  for  redudic? 
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of  the  faid  contra£l  or  agrerment,  and  the  difpofition  made  m 
coofequence  thereof)  as  being  obtained  by  fraud,  and  while  Mar- 
garet was  under  age.     The  purfuers  ftated,  that  at  the  time  of 
ihcnreaty  for  the  marriage,  the  refpondent  rcprcfcntcd  the  cftate 
tobe  worth  nothings  as  being  greatly  incumbered,  and  infufficient 
to  anfwer  the  debts :  that  however  out  of  regard  to  his  daughter 
the  refpondent  propofed  to  give  her  the  faid  6ooo  merks,  in.con« 
fideration  of  their  conveying  the  edate  to  him.     And  th^rthe 
purfuers  being  entire  (Irangers  to  the  circumdances  of  the  eftate, 
and  relying  upon  the  refpondent's  veracity,  agreed  to  the  terms 
propofed. 

After  fundry  proceedings  in  this  a£tion,  and  a  proof  relative  to 

the  lefion  taken  therein,  the  Court,   on  the  19th  of  December 

1701,  found  <'  That  Margaret  Bofwell,  being  a  minor  when  (he 

"  figned  her  marriage  contra£):  and  the  difpofition,  (he  ought  to 

^  be  relieved  againd  the  fame;  but,  that  William  her  hufband, 

"  being  of  age,  and  having  proved  no  concuflion  or  circumven- 

**  tion,  the  reafons  offered  by  him  were  not  fufEcient  to  relieve 

**  him  againft  the  deeds  fubfcribed  by  him  before  and  after  his 

^  marriage;    and  therefore  affoilzied   the  refpondent  from   his 

^  aftion."     And  after  a  count  and  reckoning,  the  Court,  on  the 

15th  of  July  1705,  "reduced  the  faid  deeds  in  fo  far  as  thef 

•*  were  granted  or  fubfcribed  by  the  faid  Margaret  Bofwell,  and 

^  could  be  any  way  extended  againfl  her  and  her  heirs ;  and 

^  found  that  (he  ought  to  be  reponed  againd  them  upon  enorm 

"  lefion  and  minority ;  and  Hkewife  reduced  the  f^iid  obligation 

"  entered  into  by  the  appellant  William,  whereby  he  under  a 

"  penalty  obliged  himfelf,  that  the  faid  Margaret  (hould  convey, 

**  but  the  appellant  William  being  major  affoilzied  the  rcfpon- 

^  dent  from  the  faid  a£tion  fo  far  as  the  faid  appellant  Wil« 

**  liam  could  have  any  right  by  his  Ji/s  mariii  or  curtefy  to  the 

*  fubjefl  difponed  by  his  wife  and  him  to  the  refpondent  («)," 

Margaret,  the  refpon dent's  daughter,  dying  in  1710,  the  appeN 
hut  William,  her  hufband,  caufed  their  fon  the  appellant  George 
to  be  ferved  heir  to  John  Bruce  his  great  grandfather,  and  Eliza- 
kfth  his  great  aunt:  and  thereupon  commenced  two  fcveral 
sftio'ns  in  the  name  of  his  fon  before  the  Court  of  SeOion,  againft 
the  refpondent ;  the  one  to  reduce  and  make  void  the  rights  and 
titles  that  had  been  edablilhed  in  the  perfon  of  Margaret  the 
^ife;  and  the  other  to  remove  the  refpondent  from  the  life-rent 
cftate. 

The  caufes  were  conjoined,  and  after  fundry  proceedings  the 
Court,  upon  the  29th  of  June  17 14,  **  Found  that  by  the  coti- 
*'  ccption  of  the  difpofition  by  John  Bruce  to  Elisabeth,  and  (h« 
'^  having  died  without  heirs  of  her  own  body,  the  fuccellion  did 
**  not  devolve  upon  Margaret  Bofwell  as  heir  of  line  to  Eliza- 
^  bcth,  but  devolved  upon  the  heirs  of  line  of  Joha  Bruce  as 
**  heirs  of  provifion  to  Elizabeth,  and  that  the  titles  the  appellant 


_       t^«^  Thcfc  interlocurori  and  affirtnancfs  thereof  form  the  fubj?£t  of  a  fecond  Appeal 
\<m    *t«t$&  Uic  f4ixM  £arciet  ia  i 721  j  but  chej  do  nuc  cncer  iftto  dio  grcfcat  i|iKiliJO. 
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'<  had  made  up  for  bis  fon  carried  only  the  right  of  faperioi 
<<  'and  were  not  fufficicnt  in  a  removing." 

The  appellant  George's  titles  were  made  up  of  new  in  terms 
that  interlocutor  (  and  it  was  contended  on  his  part  that  his  n 
ther's  fervice  and  fafine  not  being  as  heir  of  proviHon  to  Elizabc 
the  fame  was  void.  The  Lord  Ordinarji  by  interlocutors  on 
25th  of  January  and  25th  of  February  1714*15,  reduced  the  ( 
Marjgaret's  **  fafintj  and  decerned  the  refpondent  to  quit  the  p 
<<  fefEon,  fince  Margaret  was  not  ferved  heir  of  provifion  to  I 
••  zabeth."  But  the  Court,  on  the  24th  of  June  17 15,  "  fot 
*  <*  that  Margaret  Bofwell's  relation  was  cognofced  both  to  Jo 
<<  and  Elizabeth  Bruce  in  terms  of  the  forefaid  interlocutor  of 
^  29th  of  June,  and  remitted  it  to  the  Lord  Ordinary  to  h 
'*  parties  upon  the  nullities  obje£led  to  Margaret's  iofeftment 

Parties  being  afterwards  heard  on  the  alleged  nullities  of  ^ 
retour  and  infeftment,  before  the  Lord  Ordinary,  his  lordfhip, 
the  1 5th  of  July  1715,  ^<  fudained  the  firft  nullity  objedted  agai 
**  Margaret  Bofwell's  retour  as  heir  to  the  deceafed  Elizab 
*<  Bruc«,  in  regard  Elizabeth  Bruce  was  infeft  upon  her  fati 
*<  John  Biuce  his  precept  in  all  the  lands  difponed  by  him  to  h 
*<  whereby  (he  held  the  lands  of  John  Bruce  the  difponer,  s 
**  not  of  the  crown  at  the  record  bears*  And  as  to  the  fecc 
'*  and  third  nullities  that  the  precepts  for  infefting  the  faid  M 
*^  garet  were  not  diredlcd  to  the  proper  officers  fudained 
*<  utme,  and  likewife  the  obje£lion  againd  the  faid  Marj^an 
<<  infeftmen^  of  the  burgage  lands,  in  refpe£i  her  predeceflbr  1 
^*  zabeth  Bruce  her  infeftment  therein  was  null,  the  fame  be 
^'  ing  to  be  pad  on  the  precept  in  John  Bruce's  difpofition,  i 
^<  yet  that  precept  of  fa(ine  does  not  contain  thefe  lands." 

The  refpondent  having  reclaimed  againd  this  interlocutor, 
fided,  that  though  there  might  have  been  feme  omiffions  in 
form  of  palling  thefe  fafines,  yet  although  ftie  had  never  been 
feft  the  curtefy  ought  to  fubHd ;  and  in  fupport  thereof  he  foun< 
1695,  c.  24*  upon  the  aft  of  parliament  1695,  c.  24.  intitled,  **  A£t  for 
<<  viating  the  frauds  of  apparent  heirs."     And  he  contended  t 
(he  having  been  in  poiTeffion  for  many  years,  the  appellant  her  ; 
could  not  pa(s  by  her,  but  mud  be  liable  to  her  deed,  when 
the  curtefy  to  her  hufband  was  fupported.     And  2dly,  That 
infeftments,  not  having  been  objefted  to  in  Margaret's  lifetit 
were  fuffictent  to  fupport  the  curtefy.     The  Court,  on  the  2 
of  July  1715,  **  repelled  the  defence  upon  the  a£t  of  parliamc 
<<  but  found,  that  Margaret  Bofwell's  infeftment  not  having  b 
<<  quarrelled  in  her  own  lifetime  was  fufficient  to  fupport 
^<  curtefy."     And  upon  the  28th  of  July  *<  adbilzied  the  refp 
<<  dent  from  the  appellant's  a£lion." 

The  appellants  having  reclaimed,  the  Court,  on  the  15th 
June  171 6,  *^  found,  that  the  refpondent's  right  to  the  curt 
**  ought  to  fubGd,  in  regard  if  his  daughter's  infeftment  had  b 
<*  quarrelled  in  her  lifetime,  he  might  have  made  up  the  defc 
<^  thereof  by  infefting  her  again."  And  to  this  interlocutor 
Court  adhered  on  the  4th  and  20th  of  July  thereafter* 
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The  appeal  was  brought  from  ••  an  interlocutor  of  the  Lords  Entered, 

«  of  Scuioo,  made  the  24th  of  June  171s*  ^^^  fr®"™  ^^^^  P^^^  ®f  1716-17. 
«  the  interlocutor  of  the  27th  of  Juljr  ^Nowinf^,  finding  Mar* 
'«  g^rct  Bofwell's  infeftment  not  being  quarrelled  in  her  lifetime 
•^  was  fufficient  to  fupport  the  cnrt'  fy ;  and  aWo  from  the  inter- 
s' locator  of  the  faid  Lords  of  fjfjf  28th  of  July  17151  the  15th  of 
■«  Joae,  4th  and  20th  of  July  17 16/* 

Heads  of  the  Appellants  ArgmtmM* 

Since  the  Court,  by  their  interlocutor  of  the  29th  of  June  17 14* 

found,  that  the  fucceffion  did  not  devolve  upon  Mar^zaret  Bofwell 

ms  heir  of  line  to  Elizabeth,  but  to  the  heirs  of  line  of  John  Bruce 

•s  heirs  of  proviHon  to  Elizabeth,  and  upon  this  foot  the  appcN 

but  George  was  obliged  to  be  ferved  of  new  ;  it  ijljbard  to  con« 

ceive  how  Margaret  couid  claim  the  fucceflion,  fince  (he  is  ferved 

00I7  heir  general  to  Elizabeth,  which  is  entirely  different  from 

%hat  the  interlocutor  requires ;  for  in  that  cafe  (he  ought  to  have 

been  ferved  lanquam  hares  provifionis^  or  hares  virtuie  frevijioms  s 

mA  it  is  impoffible  that  a  perfon  can  be  ferved  heir  of  provilion^ 

and  the  fervice  and  retour  fay  nothing  of  it. 

The  deed  of  conveyance  made  by  the  faid  Margaret  and  the 
appellant  William  of  the  lands  in  queftionto  the  refpondent  was 
reduced  and  declared  null  upon  the  head  of  minority  and  IcGon,  in  , 

fo  far  as  concerns  the  intereft  of  Margaret  and  her  heirs,  but  in 
fo  far  as  concerns  the  appellant  William's  curtefy  it  is  not  reduced. 
If  Margaret  the  wife,  however,  was  never  infeft,  then  the  hufband 
could  convey  no  curtefy,  becaufe  he  could  have  none.  And  it  is 
an  undoubted  principle  that  the  hu{b.md  can  have  no  curtefy  but 
of  fuch  lands  as  the  wife  was  in  her  lifetime  feifed  in :  hut  the  wife 
in  this  cafe  was  not  feifed,  or,  which  is  the  fame  thing,  was  not 
tiot  duly  feifed,  and  her  infeftment  was  null.  I£  then  the  wife 
Was  not  infeft,  or  if  her  infeftments  were  null,  and  the  fuccef- 
fion did  not  really  devolve  upon  her,  how  can  that  infeftment  fuf- 
tain  a  curtefy? 

Heads  of  the  RefpondenC s  Argument • 

Margaret  was  ferved  tanquam  legitima  et  propinquior  hares  to 
John  her  grandfather,  and  to  Elizabeth  her  aunt  \  which  being  a 
general  deHgnation,  applicable  to  all  heirs  in  fuo  genere,  though  it 
did  not  exprefs  the  word  heir  of  prow/tony  the  fame  mud  be  under- 
Rood  under  all  the  characters,  whereby  (!ie  could  reprefent  them, 
and  infeftment  and  poflcflion  of  the  lands  was  taken  upon  thnt 
fervice.  The  Court  of  Stifion,  by  their  precedents  (in  Forbcs's 
DeciGons),  Livington  v.  Menzies,  ^2d  January  1706,  and  Lord 
DalhouGe  v.  Lord  and  Lady  Hawley,  i;th  November  1712,  e(la« 
blilhed  this  do£trine.  And  the  reafon  is  (Ironger  in  this  cafe, 
where  Margaret  was  ferved  heir  in  fpecial  to  her  grandfather  and 
aunt,  which  includes  a  general  fervice. 

.  Though  the  faHncs  were  reduced,  yet  the  hu(band's  curtefy 
moil  fubiifl,  becaufe  there  was  no  lefion  to  the  heirs  of  the  mar« 
tiai^e  \  for  when  Margaret  the  hcircfs  died,  (he  (lood  iiifcft,  and 

O2  in 


1^6      '  CASES  ON   APPEAL  PROM  SOOTLANl^. 

In  pofleflTion  from  the  date  of  her  ferrice  to  her  death,  which  WM 
feme  ytare,  and  her  father  accounted  to  her  and  her  hufi>and  for 
the  rent  of  the  eftate  till  her  marriage,  and  confequently  the  cii.Y« 
tefy  once  took  place,  and  fo  accrefTed  to  the  refpondeot  att  tlie 
time  (he  lived  ^  and,  if  the  refpondent  had  not  depended  upon  tke 
difpofition  made  to  him  by  bis^aughter  a^d  hec  hufbandi  lit 
could  eafily  have  ferved  her  heir  to  her  »unt  and  grandfather   in 
the  fame  manner  the  appellant  William  has  done  his  fon.       It 
will  not  be  pretended,  that  the  appellant  George  could  have  fuLC- 
cecded  while  his  mother  lived ;  and  for  the  fame  reafon,  not   fo 
long  as  his  father  lives  ;  for  it  is  not  to  be  fuppofed^  that  his  owrn 

*  birth,  entitled  him  both  to  the  fee  and  life-rent  of  the  eftate,  and 

fo  to  exclude  his  father  and  mother's  interefl:  therein*  And  it  if 
obferved  by  I#ord  Stair,  in  his  printed  Decifions,  Gray  v.  Gray» 
25  July  1672,  that  although  an  infeftment  or  fafine  were  reduced 
as  to  the  fee,  yet  that  it  did  fubfift  as  to  the  hufband's  life-rent ; 
becaufe,  that  there  was  thereby  no  lefion  to  the  heirs,  feeing  it  was 
prefumed  the  hulband  would  have  cognofce d  his  fpoufe  neir,  if 
that  infeftment  had  been  quarrelled  in  her  lifetjme^  and  fo  cA' 
joyed  the  curtefy. 

Journal,  After  hearing  counfel,  //  is  ordered  and  adjudged^  thai  the  frid 

10  Feb.        petition  and  appeal  be  difmipd  this  Houfty  and  that  the  feveral  inter^ 

'7«7-  •       locutors  therein  complained  of  he  affirmed. 

On  the  point  of  the  reprefentation^  the  precedent  does  aot 
appear  to  be  obferved  by  former  G>lle£lors  of  Decifions* 

A  part  of  the  caufe  between  the  parties  is  given  by  Bmo^ 
but  it  feems  merely  interlocutory^  beings  in  tSzOiy  fubfequentl  T 
reverfed  by  the  Court. 
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in  Ba(kett,  his  Majefly's  Printer  in 
London,  William,  Agnes,  and  Elizabeth 
Hamilton,  Grandchildren  to  the  deceafed 
Andrew  Anderfon,  and  Archibald  Camp- 
>ell  Hufband  of  the  faid  Agnes,  and 
Patrick  Alexander  Hufband  of  the  faid 
Elizabeth,  for  their  Interefts,  and  John 
Campbell  Printer  in  Edinburgh,  claiming 
to  be  his  Majefty's  Printers  in  Scotland,      Appellants  / 

mes  Watfen,  claiming  to  be  one  of  his 
Majefty's  Printers  in  Scotland,     - 


Cafe  45. 


Refpondent. 


15th  Feb.  1717-18. 


Tuhlic  Officir.m^A  $\ft  of  the  office  of  King^s  Printer  in  Scntlind  it  made  to 
a  per  on  and  his  heirs»  and  his  partner! ,  afiigiieci»  and  fubftitutes ;  he  after- 
wards afligns  rotwo  othcri,  each  one- third  ofC^e  {patent  $  thefe  affigncei  and 
the  original  graotre  had  each  right  to  a  child  ihare  in  the  grant  of  the  office, 
equal  in  all  lefpeAs,  and  e^ich  mi^ht  ufe  the  t>tie  of  one  of  his  Majefty*s 
Printers. 

Certain  obje^ions  made  to  an  aflignre  under  this  grant,  that  the  origin^ 
grantee  had  not  taken  the  oaths  required  ^y  uw,  for  taking  which  a  fpace  of 
time  wa«  limited,  having  aili;^ncd  in  the  intermediate  period ;  that  this  grtnc 
was  radc  during  the  fubfifteoce  of  a  former  grant,  though  to  commence 
after  expiration  of  fuch  former  one  $  and  that  it  contained  daufes  and  powerf 
(fume  ot  which  h>i  bsen  renounced)  that  were  ilared  to  be  uoufual  and  con- 
trary £0  1  a  A, ~.  found  not  relevant  to  reduce  the  fame. 

A  new  patent  being  obtained  duiing  tiie  currency  of  the  former^  without 
any  reduction  thereof,  and  being  founded  »o  in  this  adion,  the  decree  is  ne* 
vettliclefs  ordained  to  be  extraded^  witbuut  prejudice  to  the  grantees  in  the 
new  pa  enr,  to  in(i(V  on  the  gift  in  their  favour  as  accords. 

The  C  ourt  having  found,  however,  thar  the  partner*  in  the  patent  firil 
mentioned  might  print  bibles,  Sec.  and  difpufeot  the  Ditne  im  any  part  of  hit 
mi/ifty*s  united  king  Urn  or  elftwhert  ;  upon  appeal,  thefe  la(t  mentioned 
woids  are  ordered  to  be  omitted  in  the  affirmance  of  the  judgment. 

^ING  Charles  the  Secon49  in  Mny  1671,  granted  a  patent  to 
^  Andrew  Anderfon  deceafed  and  his  aflSgneeSi  to  be  his  ma- 
ly's  printer  in  Scotland,  with  the  fole  power  of  printing  Bibles, 
2V7  Teftaments,  a£ls  of  parliament,  and  every  thing  publiflied 
authority,  for  and  during  the  term  of  41  years.  This  parent 
pircd  on  the  12th  of  Mav  1712. 

Soon  after  it  h^dbeen  granted  Andrew  Anderfon  died,  ^nd  the 
ice  was  enjoyed  and  the  bufinefs  carried  on  by  his  widow. 
When  the  patent  to  Anderfon  was  near  expiring,  the  refpon- 
nt,  a  printer  in  Edinburgh,  Robert  Frerbairn,  a  bookfeller,  and 
chard  Watkins  a  (tationer,  the  latter  being  truftec  for  the 
pcllant  John  Biikc^tt,  his  majefty's  printer  in  England,  entcrred 
to  an  agreement  to  ufe  their  joint  intcr'^ll  to  procure  a  new  pi- 
;nt.  And  accordinj^ly  by  articles  executed  by  them  on  the  QtU 
^  March  1710-11,  it  was  agreed,  "  That  if  a  grant  of  queen's 
'  printer  in  Scotland  could  be  obtained,  in  one^or  cither  of  thei^ 
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**  names,  or  to  any  other  pcrfon  for  their  behoof,  they  (hould 
**  equally  concerned  in  the  fame,  and  fliould  employ  their  intere 
•*  conjunflly.  And  Mr.  Freebairn  obliged  himfelf  to  gx)  to 
^  don ;  and  the  oharges  (if  the  (aid  grant  was  procured)  were  ii 
^  rcfpe£i  of  Freebaim's  trouble  therein  to  be  borne  by  the  ot 
^*  two  ;  but  if  the  fame  did  not  fucceed,  Freebairn  W28  to  be 
*'  equal  charge  with  the  reft/'  And  the  refpondent  dates,  th^. 
he  advanced  to  Freebairn  300/.  towards  the  charges  of  obtaininn 
fuch  grant. 

On  the  nth  of  Auguft  1717,  her  then  majefty  granted  h^^ 
letters  patent  of  the  office  of  king's  printer  in  Scotland  to  the  far  ^ 
Robert  Freebairn,  recking  the  (aid  former  grant  to  Anderfon,  ar^ 
the  tiiae  it  would  expire  \  "  and  cpnfidering  that  it  would  be  nece^a 
**  fary  for  her  and  her  fubjeds  in  that  part  of  Greatf^ritain  cal W  j 
<*  Scotland  that  the  faid  office  (hould  be  timely  provided  for :  a^K: 
^<  that  they  00  whom  (he  (hould  beftow  the  fame  (hould  be  prT=: 
**  vided  with  materials  and  printing  inftrumtnts  whrreby  th^ 
<<  mi^ht  more  readily  and  commodioufly  ferve  her  and  her  fi 
^<  je£ts  in  that  part  of  her  faid  kingdom,  as  foon  as  the  fad  gr 
<<  to  Anderfon  (hould  expire :  and  that  the  faid  Freebairn  i»  i 
**  undertaken  for  himfelf  and  his  heirs,  and  for  his  partne  -a* 
«  affignees,  and  fubftitutes,  that  all  books  to  be  there  prin^  ^ 
<<  (hould  be  more  eorre£ily  publKhed  than  heretofore  they  )m>  a 
M  been  by  his  predeceiTors  \  her  faid  majefty  did  make,  nomina.  ^( 
><  and  appoint  the  faid  Freebairn  her  fole  and  only  printer  i 
**  Scotland,  for  the  term  of  41  years,  to  commence  immediat^c^l 
*<  after  the  expiration  of  the  f^id  grant  to  Anderfon,  without  p  s^c 
*<  judice  to  the  time  therein  mentioned  ;  giving  and  granting  uK^~st 
*<  the  faid  Freebairn  and  his  aforrfaids  the  fole  privilege  of  pri  k_ii 
*^  ing  all  Bibles,  New  Teftaments,  Pfalters,  Common^prayer  boo 
«(  according  to  the  ufe  and  cuftom  of  Great  Britain  and  Irelan 
*^  and  of  printing  and  re-printing  a£ls  of  parliament,  proclanr^^ 
*^  tions,  and  whatever  (hould  be  publiQied  by  authority ;  and  0 
^<  the  books  of  the  common  and  municipal  laws  of  Scotlar'^c' 
f*  whenfoever  the  grant  thereof  to  her  majefty's  then  printer  o 
M  other  particular  perfons  (hould  refpedively  expire  \^  with  c  ^< 
claufes  and  powers  of  prohibiting  all  others,  and  confifcaiions  ^< 
ufual  in  the  like  grants. 

In  September  171 1,  Freebairn  ^fTigned  the  third  part  of  t^'^ 
intereft  to  the  appellant  Baikett  j  who  by  agreement  was  to  c^^" 
dit  the  company  with  paper  for  la  months,  and  alfo  was  to  p^J 
a  moiety  of  the  charges  of  pa  fling  the  faid  patent,  and  a  propc^^* 
tionable  part  of  the  charges  of  fetting  up  and  hiring  a  printing* 
houfe.  And  on  the  30th  of  April  1712,  Freebairn  alfo  a(Qgn^^ 
to  the  refpondent  one  juft  third  part  and  (Iiare  of  the  faid  offic^^t 
*  and  of  all  privileges  and  profits  thereof ;  the  300/.  advanced  t^J 

bim,  as  he  ftates,  being  more  than  his  (hare  of  the  charges  ^^ 
obtaining  the  patent. 

Difagreemeiits,  however,  foon  arofe  among  the  parties,  and  i  ^ 
January  1713,  the  refpondent  took  a  proteft  under  the  hands  of  * 
Rotary,  requiring  Freebairn  and  Watkins  (on  bel>alf  fbe  appella 
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X3i(kett)  to  perform  their  refpeJlive  parts  of  the  fiid  agreement, 
^n  other  wife,  that  he  would  a£l  feparately.    The  refpondent 
fterwards  brought  an  aQion  of  declarator  before  the  Court  of 
crffion  againft  Freebairn,  the  appellant  Ba(k?tt,  and  Watkins  his 
-vftce ;  and  his  libel  concludedi  **  That  it  (hould  be  found  and 
declared,  that  the  refpondent  had  as  good  a  right  in  the  faid 
gift  of  printing  as  the  faid  Freebairn  and  Balkett,  and  that  nei<« 
titer  of  them  ought  to  aflume  other  title,  than  one  of  his  ma« 
jeftjr's  printers,  and  that  the  refpondent  as  one  of  his  majeity't 
printers  might  print  Bibltfs,  afls  of  parliament,  &c.  and  might 
fell  and  difpofe  of  the  fame  in  any  part  of  the  united  kingdom 
and  elfewhere.**    Freebairn  made  defences,  that  the  gift  of  the 
ice  was  to  him  folcly,  and  that  the  aflignment  was  only  of  a 
fta^re  of  the  profits,  to  be  managed  in  company  according  to  the 
articles.    The  Lord  Ordinary,  on   the  8th  of  February  I7is> 
**    found  that  the  refpondent  had  a  right  to  a  third  (hare  in  the 
^    gift  purfued  on,  equal  in  all  refpeds  with  the  faid  Freebairn 
*^    and  Bafkett,  and  that  he  might  ufe  the  title  of  one  of  his  ma- 
**  jefty*s  printers.^    And  this  interlocutor  was  afterwards  ad- 
hered to  both  by  his  lordfliip,  and  by  the  Court,  on  the  17th  of 
June  1715. 

Pending  this  adlion,  the  parties  had  aded  feparately  under  the 
laid  office ;  and  on  th(*  8th  of  December  17 14  Freebairn,  affifted 
by  the  intereft  of  Bafkett,  obtained  a  warrant  from  King  George 
w  Firft  to  have  a  new  grant  of  the  office  made  to  him  folelj. 
Tile  refpondent,  however,  having  reprefented  that  he  had  rignt 
voder  the  faid  p^itent  granted  by  Queen  Anne,*  a  ftop  was  put  to 
Ae  paffing  of  the  faid  new  grant. 

The  refpondent  afterwards  brought  an  aAion  againft  Agnes  % 

^^pbf  11,  fince  deceafed,  widow  and  affignee  of  the  faid  Andrevr 

Anderfon,  and  the  other  appellants  his  reprefentatives,  to  have  it 

declared  that  the  gift  in  favour  of  Anderfon  was  expired,  and  that 

>U  Bibles  and  other  books  contained  in  the  gift  to  the  refpondent, 

«id  printed  by  the  faid  Agnes  Campbell  or  the  reprefentatives  of 

^nderfon,  fince  the  expiration  of  the  gift  to  him,  fhould  be  con- 

'fcatcd  in  terms  of  his  gift ;  and  that  they  might  be  difcharged 

^  print  any  more  of  fuch  books  or  to  fell  thofe  already  printed* 

^^  wa$  infifted  for  Agnes  Campbell,  that  the  gift  made  by  Queen 

^nt  was  granted  to  Freebairn  alone ;  but  he  not  having  qualified 

™»fBlf  for  the  faid  office  by  taking  the  oaths  required  by  law, 

^  gift  became  void,  and  he  could  not  communicate  the  benefit 

fj.  it  to  any  other  perfon  whatfoever.    That  the  grant  to  Frcc- 

^ttk  was  during  the  fubfiftence  of  the  former  grant  to  Anderfon  j 

and  that  the  grant  to  Freebairn,  under  which  the  refpondent 

^^luined,  was  by  exprefs  words  recalled  and  voiJid  in  a  fubfequent 

P^m  to  him  by  King  George  the  Firft.     The  Lord  Ordinary 

wiog  made  a  report  of  the  caufe,  the  Court,  on  the  17th  of  Jubf 

^7^6,  •«  found,  that  the  refpondent's  intereft  and  title  by  the  gift 

**  did  not  fall  or  become  irritate  by  Mr.  Freebairn  not  qualifying 

''  within  three  months  of  the  date  of  the  gift ;  and  alfo  repelled 

"  the  defence,  that  after  the  faid  firft  gift  to  Freebairn  he  ob- 

**  tained  a  (econd  gift  i  and  alfo  repelled  the  defence  that  the  faid 
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^f  firft  gift  was  granted,  before  expiring  of  the  former  gift  in  fi 
<<  vour  of  the  faid  Agnes  Campbell,  the  faid  firft  gift  to  Freebaii 
^  being  to  commence  at  the  iflue  or  expiration  of  the  (aid  foi 
•*  mer  gift.'* 

It  was  afterwards  contended  that  the  refpOndent  himfelf  ha 
not  qualified  according  to  law  \  but  he  infifting  that  he  had  qu: 
lified  within  the  time  limited  by  the  z€t  of  i  Geo.  i.  c.  X3.»  tE 
Lord  Ordinary  on  the  19th  of  July  <<  repelled  the  allegation,  ar 
<<  decerned  and  declared,  that  the  refpondent,  as  one  of  his  m: 
*<  jefty's  printers,  might  print  Bibles  and  z€ts  of  parliament,  at 
*<  other  public  papers,  and  fell  and  difpofe  of  them  in  any  pa 
^'  of  his  majefty's  united  kingdom  or  elfewhere ;  and  declart 
*<  the  gift  in  favour  of  Andrew  Andcrfon  and  his  heirs  expiree 
<<  and  decerned  the  faid  Mrs.  Anderfon  and  the  appellants  h. 
'*  grandchildren  to  defift  from  any  new  impreflion,  or  furth 
^<  printing  of  any  Bibles,  a£ls  of  parliament,  and  other  pape 
^f  concerning  the  Government,  or  felling  the  fame,  from  a 
«*  after  the  jft  of  July  1715/' 

Pending  this  laft  action,  the  king  granted  a  new  patent  1 
being  king's  printer  in  Scotland  to  the  faid  Mrs.  Andcrfon,  and 
the  appellant  Baficett ;  but  (he  died  foon  after.  B  '(kctt  and  ^ 
representatives  of  Mrs.  Anderfon  produced  the  new  patent  to  il 
Court  and  claimed  the  benefit  thereof,  and  prayed'that  the  rig 
under  the  fame,  and  the  right  to  that  under  which  the  refponde 
claimed,  might  be  ciifcufled  and  fettled  before  any  judgment  givM 
But  the  Court,  on  the  J4th  of  December  1716,  ^<  Ordained  ■ 
'<  refpondent's  decree  to  be  extra£led,  but  prejudice  to  the  s 
<'  peliant  Bafkett  to  infift  on  the  new  gift  in  his  favour  as  a 
<*  cords."  Bafkett  and  the  other  appellants  afterwards  broug 
an  a£tion  of  reduQion  to  make  void  the  gift  under  which  c= 
refpondent  claims ;  and  then  they  prefented  a  petitionj  (in  the  fm 
mer  a£lion)  complaining  of  the  before  mentioned  interlocutor 
but  the  Court,  on  the  18th  of  December  17 16,  '*  refufed  the  dcC 
•*  of  the  petition,  referving  the  appellant's  right  by  the  new  £ 
«<  as  accords." 

The  appeal  was  brought  from  *^  an  interlocutor  or  decree 
**  the  Lord  Grange  in  Scotland,  made  the  8th  of  February  i^r 
<'  and  the  affirmance  thereof  by  the  Lords  of  Sefilon  the  i  7th 
<<  June  1715,  and'alfo  from  another  interlocutor  or  decree  of  t 
"  Lordso  Seffionof  the  i7thof  July  1716;  and  alfo  from  an^tlv 
'*  interlocutor  or  decree  of  the  faid  Lord  Grange,  the  19th  of  tl 
<<  fame  July,  whereby  hie  lordfiiip  decerned  and  declared,  among 
«*  Other  things,  ♦  That  James  Watfon,  as  one  of  his  majefty 
'*  printers,  might  print  Bibles  and  a^s  of  parliament,  and  oth 
*'  public  p>ipers,  and  fell  and  difpofe  of  them  in  any  part  of  h 
«  majefty^^  united  kingdom  or  elfewhere  ;'  and  alfo  from  tr 
"  other  interlocutors  of  the  faid  Lords  of  SeQion  of  the  14th  9c 
**  18th  of  December  17 16." 

Heads  of  tie  Appellant f  Argument. 

The  patent  to  Mr.  Freebairn,  under  which  the  refponder 
cIain>S|  cont^ln^d  feyeral  very  illegal  daufes ;  particularly  it  gav 

th 


CASES  on   APPEAL  FROM  SCOTLAND*  HQ^ 

t    patentee  a  liberty   and  privilege  of  printing  and  importing 
\bl<rs  from  beyond  fea)  which  is  contrary  to  all  good  policy,  and  of 
cry  H^ngcrous  confequrnie.     It  contains  a  power  of  confifcation^if 
)T  forfr  iture  of  aii  books  printed  or  imported  contrary  to  the  pri- 
vilege grmted  by  that  patent,  and  gives  the  half  of  the  penalties 
to  the  patentee  ;  but  this  Gems  to  require  the  warrant  of  an  ex- 
prtfs  Inw,   and  not  to  be  impofed  without  the  authority  of  the 
Ic^iflatiire.     It  grants  the  fole  privilege  of  printing  all  books  of 
h^t  viz.  the  municipal  Uws  of  ScotUnd)  which  is  entirely  illegal 
and  agairiit  the  juit  liberty  both  of  authors  and  printerSy  which 
by  au  <aw  in  Scotland  is  reftri£led,  as  to  books  of  law,  more  than 
as  to  books  of  divintry  or  medicinei  or  any  ot^er  fcience.     Thefe 
and  fcferal  other  illegal  claufes  are  contained  in  this  patent,  and 
no  fooner  was  it  granted,  hut  they  were  complained  of,  and  a 
refcrfnce  was  m^dtf  to  Sir  J  mcs  Stewart,  then  Lord  Advocate, 
who  reported  the  faid  pitent,  upon  thefe  and  other  re^fons,  to  be 
abfolutrly  void  and  nulJ,  which  (liould  either  oblige  the  patentee 
to  renounce  and  furrender  the  fame,  or  at  leaft  fubjc£l  it  to  be 
rcTiewed  and  refcindcd,  and  fo  make  place  for  another,  more  legal 
and  warrantable.     His  majeity  has  accordingly  granted  a  patent 
tothv:  appellant  Baikett,  and  to  Mrs.  Andrrfon,  under  whom  tht 
other  appellants  claim,  avoiding  that  formerly  granted  to  Mr* . 
Freehairn. 

It  is  the  conftant  pra£lice  and  cuftom  of  the  Court  of  Seffiont 
Bot  to  determine  in  favour  of  any  grant,  when  another  appears 
fM  pleads  a  better  right,  till  iheyonce  hear  both  parties  ;  for  it 
ttstherwife  prejudicing  the  one  party  by  giving  judgment  un- 
^rd :  and  the  rather  in  this  cafe,  becaufe  the  refpondent  having 
^ught  his  a£lion  to  have  his  grant  tftabliOied,  the  appellants 
;  P^ded  this  new  grant  as  a  feparate  and  total  defence  to  that 
**cmand. 

Mr.  J^eebairn  being  the  only  patentee,  and  nothavine;  taken  the 
^ths  within  the  time  limited  by  law,  the  gift  became  void,  and 
^he  office  fell,  and  therefore  he  could  not  communicate  the  fame, 
^^^  any  of  its  confequences ;  and  though  he  afiigned  a  third  part 
^oWatfon  before  the  time  in  which  he  (hould  have  taken  the 
oiths^  yet  the  title  to  the  office  was  imperfect  and  incomplete  in 
the  ptrfon  of  Freebairn  until  he  fhould  take  the  oaths ;  but  he 
°^^cr  having  done  that,  the  right  refolved  and  became  void  from 
^^  beginning. 

Suppofing  Mr.  Freebairn's  grant  were  good,  it  was  againft 
^fon  to  decree  a  confifcatiqn  of  all  books  to  the  refpondent 
^lone,'Cnce  the  appellant  Bafket  has  by  his  own  (hewing  an  equal 
fi^tcin  that  grant  with  the  refpondent. 

By  the  decree  the  refpondent  is  declared  to  have  right  to  print 
Bibles,  &c«  and  to  difpofe  of  and  frll  the  fame  in  any  part  of  his 
''Wjcfty's  united  kingdom.  This  is  direftly  contrary  to  and  in- 
coTififtcnt  with  the  patent  granted  to  the  king's  printers  in  Eng-. 
land,  whereby  all  perfons  are  prohibited  to  import  any  Bibles  into 
England, 

NeaJj 
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Heads  of  the  Rejpondinfs  Argument. 

The  faid  Freebairn  was  only  a  truftee  for  the  refpondent  as 
one  third  of  the  grant ;  and  the  refpondent  cannot  by  the  laws 
Great  Britain  incur  any  forfeiture  by  Freebairn*s  delinqueoc 
not  only  becaufe  Freebairn  was  neither  conviAed  nor  the  tii 
elapfed  for  taking  the  oaths.  No  new  grant  can  be  legal  dnri 
the  fubfiftence  of  a  former  grant.  The  refpondent,  for  a  valual 
confideration  of  300/.  paid  to  Freebairn  before  fuch  delinquenc 
had  a  grant  pfotie  third  in  the  intereft  of  the  faid  former  patei 
and  hath  alfo  expended  2000/.  for  carrying  on  the  faid  emplc 
nent  for  the  benefit  of  the  public.  But  Bafkett,  who  has  a  gra 
of  the  office  of  king's  printer  in  England^  and  who  farms  t 
Univerfity  prefs  in  that  country,  feeks  by  this  prefent  appeal 
engrofs  the  whole  trade  of  printing  the  luord  of  God  in  Scotia, 
alfo,  which,  if  he  prevail  in,  it  will  make  Bibles,  New  Ted 
mentSt  s^nd  Common  Prayer  Books  very  fcarce  and  dear,  havi 
already  raifed  the  price  fome  60  per  cent.  And  in  further  pi 
judice  of  the  refpodent's  right  he  has  aflTumed  to  himfelf  in  J 
late  editions  of  Bibles  and  Common  Prayer  Books  the  ftile 
King's  Printer  for  Great  Britain. 

The  appellants'  aforefaid  adion  of  redu£lion  is  not  yet  ripe  I 
the  determination  of  the  Houfe  of  Peers,  till  the  fame  have  had 
previous  and  judicial  determination  in  Scotland. 
jodfiBCBC,  After  hearing  counfel,  It  is  ordered  and  adjudged^  that  t 
45^7-^8.  ^'^  interlocutor  of  the  igtb  July  17 16  be  fo  far  varied  as  th 
the  words  after'tnentioned,  viz.  •*  in  any  part  (f  his  tnajeftys  unit 
**  kingdom  or  elfewhere^^  he  omitted^  and  that  the  faid  interlocutt 
or  decree  as  to  all  other  parts  thereof ^  as  alfo  the  feveral  other  in 
terlocutors  complained  of  in  the  faid  appeal  be  affirmed. 

For  Appellants,       Spencer  Cowper.     Sam,  Mead. 
For  Refpondent,      Tbo.  Lutwyche.    Rob.  Raymond.. 
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John  SchaWy  of  Greenock,  Bart.      •       Appellant ;     Cafe  46^ 

m e  Margaret  Schaw,  alias  Houfton,  and  ?5j«ij 

IT-  John  HouftoD,  Bart,  her  Hufband,  -    Re/pm^nts.   1715* 

lOth  March  151 7-1 8. 

Tt^Htek'^h  father  infeft  in  in  eftatt  In  life-renty  ind  t  (on  infeft  in  fee^ 
jointly  entail  the  eftatc  in  the  fen't  contrtft  of  marriage^  with  prohibitofyy 
irriiant,  and  reibludve  claafcs,  and  with  a  provilby  that  the  father  and  torn 
ihould  jointly  have  power  to  attar  \  thit  entill  wai  inlert  in  the  re^fter  of 
tailsief  upon  the  joint  fupplication  of  the  father  and  fon,  but  no  fcfignation 
was  made  nor  infe^ment  tal&en  thereon  :  the  irritanciea  and  clanfea  not  to 
alrer  were  binding  upon  the  Ton  Rafter  the  fathei'i  death)  erea  fuppofiogtfac 
fubftitntion  were  gratuitous* 

.m  1686,  Sir  John  Schaw,  Bart,  deceafcd,  father  of  the  appellant 
^  and  refpondcnt  Dame  Margaret,  fettled  his  eftate  of  Greenock 
Qpn  himfclf  in  life-rent,  and  failing  him  to  the  appellant  and  the 
bars  male  of  his  body  in  fee,  whom  failing  to  the  other  perfons 
therein  mentioned  ;  referring  a  jointure  to  the  appellant's  grand* 
mother  of  about  72c/.  per  annum,  and  about  150/.  per  annum  to 
liit  mother,  and  a  power  to  the  father  to  raife  50,000  merks  for 
yoBQger  childrens'  portions,  and  to  make  leafes  for  his  life  and 

19  years  after  at  one- third  lefs  than  the  then  rent. 

A  marriage  being  afterwards  agreed  upon  between  the  appel- 
I^t  and  Margaret,  the  daughter  of  Sir  Hew  Dalrymple,  Lord 
^fident  of  the  Seflion,  by  their  contract  of  marriage  in  March 
1700,  entered  into  with  the  fpecial  adfice  and  confent  of  their 
'<'ipe6iive  fathers  and  mothers,  who  are  parties  thereto,  and  fub- 
f<^nbe  the  fame,  the  faid  Sir  John  the  father,  and  the  appellant^ 
'"  confideratton  of  the  marriage  and  of  the  portion  of  the  faid 
^ar^^aret  Dalrymple,  bound  and  obliged  themfelves  jointly  and 
'^▼erally  with  mutual  confent  to  refign  their  lands  and  eftate 
^^erein  particularly  mentioned ;  ?iz.  the  lands  and  barony  of 
^fteoock,  and  alfo  the  lands  of  Broadftain  and  others,  (which 
^^ft  were  not  contained  in  the  fettlement  of  1686)  to  Sir  John  the 
'^^her  in  life-rent,  whom  failing  to  the  appellant  and  the  heirs 
'^<<le  of  his  body  by  that  or  any  future  marriage ;  whom  failing 
^^  his  five  younger  brothers  fucceflively  and  the  heirs  male  or 
'^cir  bodies,  whom  failinji^  to  the  heirs  male  of  Sir  John  the  fa* 
tier's  body,  by  his  then  or  any  future  wife;  whoiyTl^illng  to  the 
!.^^Pondent  Margaret  and  the  hfirs  of  her  hdy  s  witft'^tcveral  other 
^l>ftitutions  of  heirs,  whom  all  failing  to  the  heirs  and  aflignees 
^hatfoever  of  the  appellant.  The  deed  contained  the  ufual  pro- 
^^^itory,  irritant,  and  refolutive  claufes  againft  the  appellant  and 
*^^  heirs  of  entail,  and  cl^ufcs  to  the  following  effcdl : 

^eferving  power  to  Sir  John  the  father ^  and  the  appellant^  during 
^}^  joint  tiveSf  with  mutual  confent ^  to  after  or  dif charge  any  of  the' 
^^d  prohibitory  and  irritant  claufes  and  c$nditions  as  they  Jbould  jointly 
^^'^kjitj  and  to  alter  the /aid  eourfe  of  fuccejpon^  except  in  Jhfar  as 
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eortcernea  the  provi/ions  thereby  csnceived  in  favour  of  the  fald  Mar* 
gfiret  Dalrymple^  ^c. 

Provided,  that  out  of  Sir  John  the  father's  life-rent,  there  fliould 
be  particularly  excepted  and  refcrved  to  the  appellant  for  his  and 
his  wife's  prefenc  maintenance,  lands  of  che  yearly  value  of  6000 
merks,  to  be  increafed  as  they  fliould  have  children : 

And  Sir  John,  the  father,  thereby  renounced  hie^  power  of 
charging  the  eftate  of  Greenock  with  50,000  m(;rks  for  his  chil- 
drens'  portions,  and  all  the  other  powers,  which  he  had  rcferved 
by  the  fettlement  in  16869  and,  his  wife  Dame  Eleanor,  with  his 
confent,  gave  up  her  life-rent  in  the  faid  eftate  of  Greenock,  to 
^hich  die  was  entitled  by  her  contradi  of  marriage : 

And  in  regard  the  heirs  female  of  the  appellant's  body,  faitiog 
heirs  male  thereof,  were  thereby  excluded  from  the  right  of  fuc- 
ceflton  to  the  faid  eftate,  there  was  a  particular  proviCon  of  50,000 
merks  made  for  their  portions. 

There  were  two  parts  of  che  faid  contra£l  executed  by  all  tk 
parties  in  prefence  of  the  then  Lord  Chancellor  of  Scotland,  and 
:>bove  40  other  lords  and  gentlemen,  who  ail  of  them  fubfaibed 
their  names  as  witnefles  thereto :  but  no  refignation  was  made, 
or  charter  and  fafine  taken  out  thereupon.  Upon  a  petition,  how* 
ever,  in  the  name  of  Sir  John  the  father,  and  the  appellant,  figned 
by  Sir  David  Cuninghame,  uncle  to  ihe  appellant's  wife,  their 
procurator,  the  Court  of  Seflion  ordered  the  contra^  to  be  re- 
corded in  the  regifter  of  entails  purfuant  to  zQ.  of  parliament} 
and  it  was  therein  rcgiftered  accordingly,  and  the  deed  returned 
to  the  appellant. 

The  appellant's  father  having  died,  and  alfo  his  five  younger 
brothers  without  ifluc,  and  the  refpondent  Margaret  then  ftand- 
ing  the  next  fubftitute  failing  iflue  male  of  the  appellant,  th<: 
refpondcnts  brought  an  a£lion  before  t!)e  Court  of  Seflion  againit 
the  appellant,  to  compel  him  to  exhibit  the  faid  contra£l:  of  mar- 
riagc,  to  the  end  that  it  might  be  ordered  to  be  regiftered  in  the 
books  of  SelFion,  and  the  refpondents  have  an  extract  thereof  • 
The  appellant  brought  a  counter  aftion  againft  the  refpondenti* 
to  declare  his  right  to  alter  the  fucccflion,  and  difpole  of  th^ 
proprrty  as  he  fliould  think  fit,  as  to  all  others  except  the  heirs  ot 
the  marriage  ;  upon  the  ground,  that  notwithftanding  thefe  pro- 
hibitory claufes,  yet  he,  as  having  the  fee  of  the  eftate  vefted  ira 
him  long  before  the  faid  marria)^e-fcttlemem,  and  being  the  fiilb 
maker  of  the  entail,  could  not  be  tied  up  by  them,  but  might 
ftill  alter  the.  faid  order  of  fucceflion,  and  cut  off  all  other  fubfti- 
tutes,  except  the   heirs  of  the  marriage,  for  whofe  fccurity  the 
contrail  was  treated  for  and  made. 

In  the  debate  ariling  on  both  thefe  aflions,  it  was  at  firft  al« 
leged  for  the  appellant,  that  the  faid  contract  of  marriage  was 
his  own  proper  evident,  wherewith  he  might  do  as  he  pleafvrd, 
mid  that  therefore  he  was  not  obliged  to  produce  the  fame,  before 
I:  fl)Ould  appear  on  the  event  of  the  action,  ihat  the  refpondents 
had  a  right  to  require  the  exhibition  and  regiftration  thereof.  The 
ri*fpcndcnt5  made  anfvver,  that  Dame  Margaret  being  exprcfsly 
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nominated  in  the  entaU,  which  was  a  co»tia£t  and  conveyance  of 
lands,  (he  had  good  right  to  call  for  produ£lion  thereof,  to  the 
end  the  fame  might  be  prtferved.  The  Court  thereupon  •*  Or-^ 
•  ^'  dered  the  appellant  to  exhibit,  refcrving  all  defences  againft 
"  regiftration  or  any  other  legal  effeft." 

The  contrafi  being  accordingly  exhibited,  after  various  pro- 
ceedings, the  Court  at  6r{l,  on  the  22d  of  February  1715, 
"  Found  that  the  irritancies  in  the  appellant's  contraft  of  mar- 
^'  fiage  did  not  afFe£l  the  appellant  who  made  the  tailzie,  and 
*^  therefore  declared  in  favour  of  the  appellant,  fo  far  as  con* 
^*  cerned  the  lands  contained  in  the  charter  and  infeftment 
«  1 686/' 

The  caufe,  however^  being  re-heard  upon  the  petition  of  the 
refpondents,  the  Court,  on  the  15th  of  July  17x5*  ^*  Found  that 
''  the  irritancies  and  claufes  not  to  alter  contained  in  the  contra£k 
'*  of  marriage  were  binding  upon  the  apptll  mt  who  made  the 
*'  tailzie,  even  fuppofing  the  refponHent  D^me  Margaret  were  a 
*'  gratuitous  fubftitute."  The  refpondents  having  then  applied 
to  the  Court  to  have  the  appellant's  counter  a^^ion  difmifled, 
their  lordihips,  on  the  30th  of  July  17 15,  ^^  Found  the  tailzie 
**  a  delivered  evident,  and  ordained  the  contr^tdi  containing  the 
**  fame  to  be  regiftered  in  the  books  of  Council  and  SeflTion,  that 
''  any  concerned  might  take  extriids  thereof,  and  aHbilzicd  the  . 
'<  refpondents  from  the  appellant's  declarator." 

The  appeal  was  brought  from  <*  an  interlocutor  of  the  Lords  of  Enteitd^ 
"  Scflionrhe  15th  of  July  1715,  and  alfofroman  interlocutor  of  *^,^*"'' 
*'  the  faid  Lords  of  Seffion,  dated  the  30th  of  the  fame  July." 

Heads  of  the  Appellants  Argument. 

It  b  certain,  that  before  the  faid  marriage-contra£l,  the  appel- 
lant was  poflfefled  in  fee  (imple  of  the  eftate  intended  to  be  tail- 
zied, and  the  interlocutors  appealed  from  fuppofe  the  tailzie  to 
be  grtuitous  or  voluntary  with  refpe£l  to  the  refpondent.  That 
a  tenant  in  fee  (imple  could  fettle  the  order  of  his  fuccefQon  by  tail- 
aticsashe  thought  proper,  by  the  law  of  Scotland,  was  not  doubted; 
nor  was  it  doubted  that  he  could  alter  fuch  entail  whenever  he 
would :  but  of  late  men  were  not  contented  to  fettle  their  eftates 
by  way  of  entail,  changing  the  order  of  fucceflion  from  the  heirs 
at  law,  to  any  other  heirs ;  they  proceeded  to  add  conditions  or 
limitations  for  reftraining  their  heirs  from  altering  the  order  fet« 
tied  by  fuch  entails,  and  that  if  the  heirs  of  entail  (hould  do  con- 
trary to  fuch  conditions,  their  right  ihould  becpme  irritated. 
Xhefe  claufes  are  called  prohibitory  and  irritant  claufes,  but  it 
ftill  remained  a  queftion  till  the  year  1685,  whether  fuch 
irritant  and  prohibitory  claufes  exprefled  in  tailzies  did  limit 
the  heirs  of  entail  and  bar  them  from  altering  the  fucceffion  or 
charging  with  debt.  But  it  is  remarkabk  that  throughout  the 
a£t  1685,  c.  22.  the  legiflature  had  no  view  to  abrir^ge  the  power  tSSsioix. 
known  to  belong  by  the  law  of  Scotland  to  makers  of  tailzies,  of 
altering  the  dedination  or  order  of  their  own  fuccLlBon,  but  only 

to 
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to  make  their  own  deftinations  the  more  effirdual  li7eoiifinili.<« 
what  limitations  foever  the  makers  fliould  think  fit  to  imp^a 
upon  their  heirs.  So  that,  at  prefent,  tailzies  in  Scotland, 
lb  far  as  concerns  the  maker's  power  of  altering  are  regulated,  1 
the  principles  of  the  common  law  of  that  country ;  but  in  as  fi 
as  relates  to  the  reftri£btons  and  limitations  of  the  fee  in  th 
perfons  of  the  heirs  of  entail,  tailzies  are  regulated  by  the  above* 
recited  z€t  i68$.  . 

That  the  maker  of  a  gratuitous  or  voluntary  tailzie  has  power 
to  alter  it  at  pleafure  by  the  law  of  Scotland,  is  erident^  ift,  fie* 
Caufe  tailzies,  as  they  regard  the  makers  of  tkem,  are  really  def* 
tinations  of  fucceffion,  which  by  the  known  principles  of  the  ciril 
law,  copied  in  that  particular  by  the  law  of  Scotland,  are  alter* 
able  at  the  pleafure  of  him  who  made  the  deftioatton  i  nothiM 
^  being  more  common  than  that  a  rariety  of  accidents  (hould  wirb 
juftice  alter  his  intentions  before  his  death,  it  was  judged  necef- 
fary,  as  well  as  expedient,  to  provide  that  a  man  (hould  not  hare 
it  in  his  power  to  deprive  himfelf  of  the  faculty  of  fettling  bis 
fttcceflSon  as  he  fliould  find  proper  by  any  previous  voluntary  deed. 
This  fundamental  maxim  of  the  civil  law,  in  matters  of  fuccef- 
fion^  the  law  of  Scotland  has  admitted  univerfally,  with  one 
exception,  and  that  is  where  a  fettlemeut  is  made  for  an  onerooi 
caufe ;  in  fuch  a  cafe,  the  law  of  Scotland  looks  upon  the  tailzie 
to  be  in  cSe€t  a  contrafl,  which  juftice  obliges  the  performance 
of,  and  therefore  does  not  allow  the  maker  to  alter  at  pleafure. 

2d,  As  this  pofition  is  agreeable  to  the  principles  above  efta-* 

bliflied,  fo  it  is  the  unanimous  opinion  of  all  the  writers  on  that 

Hope.         fubjed :  the  learned  Hope,  in  his  Lefier  PraAicks,  lays  it  down 

for  certain,  that  a  bond  of  tailzie  fx  nulla  eaufa  onerofa  is  rero* 

cable,  but  admits  that  it  is  binding,  if  it  be  granted  for  an  oner* 

Staif*tlnftit.  qus  caufc,  or  in  view  of  a  mutual  tailzie.     And  Lord  Stair,  in 

his  Inftitutes,  b.  i.  tit.  3.  §  59.  agrees  in  the  fame  opinion,  with 

DirietoB*!     this  diflPerence,  that  though  a  tailzie  be  made  for  an  oncross 

Seemt?     caufe,  yet  if  that  confideration  were  not  adequate  to  the  tailziei 

Aofwen,      it  may  be  altered.    Of  the  fame  opinion  are  the  other  lawyer! 

^  146, 147*  who  treat  of  this  fubje£l. 

Ld.LiiKioreB  The  appellant  fupports  their  opinion  by  the  decifions  of  the 
Sintind*"  ^^^^^  ®f  Seffion  in  two  important  cafes,  lately  determined,  whcie 
Stewart,  the  Judges  were  unanimous.  The  firft  was,  the  cafe  of  Loni 
Dairympie,  Liodorcs  againft  Oliphant  and  Stewart.  The  other  cafe  was  that 
1^- »7»4-  of  Scott  of  Harden  againft  Scott  of  Raeburn.  Both  thefe  cato 
28  FeL  do  incontrovertibly  fupport  the  reafons  infifted  upon  by  the  appd* 
>7i5*  lant,  and  prove,  that  the  firft  maker  of  an  entail  cannot  by  any 

Hvdin  V  claufcs  be  tied  up  from  the  power  of  difpoCng  of  his  inheritaooc 
Scoct  of  '     as  againft  all  voluntary  fubfltitutes. 

Raeburo,  But  further,  as  the  maker  of  a  tailzie  muft,  from  the  nature  o( 

cafe  in  thu'  **^  fcttlement,  be  poflcffed  of  a  faculty  of  altering  it,  the  sp- 

Coikaioo.    pellant  conceives,  that  he  having  by  the  deed  now  in  queftion 

referved  to  himfelf  the  fee  of  the  eftate  according  to  the  law  ^ 

Scotlandi  and  as  the  property  does  ftill  abfolutcly  remain  with 
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;  apfidlam,  the  power  of  alienation  muft  likewife  rem;iin  with 
n.  Ir  is  true,  that  if  the  appellant  bad  made  himfelf  life-renter, 
;  coold  not  have  pretended  to  the  power  of  alienation,  becaufe 
e  fee  in  that  cafe  would  have  been  lodged  in  another ;  and  it  is 
|oally  true,  that  an  heir  of  entail  limited  with  ufual  cUufes, 
mnot  alter :  but  neither  of  them  is  the  cafe  here  \  the  appellant 
ras  and  (till  is  abfolute  iiar. 

Heads  of  the  Refpondents*  Argument. 

There  is  nothing  plainer  than  that,  as  a  man  having  an  unlir 
sited  fee  or  property,  may  difpofe  thereof  at  pleafure  *,  fo  he 
nay  leflcn  or  redrain  his  own  right  in  favour  of  another,  and 
vhat  is  granted  to  that  other,  is  as  much  his  prop^^  as  what  re« 
sains  with  the  fir(t  proprietor.  It  was  indeed  in  the  appellant's 
ymtx  to  have  joined  in  making  this  entail  or  not ;  but  when  he 
lad  joined  in  making  thereof,  whereby  the  eftate  is  limited,  for 
vaot  of  heirs  male,  to  the  rcfpondent  Dame  Margaret  by  name^ 
fith  prohibitory  and  irritant  claufes,  not  only  upon  the  heirs  of 
ntsil,  but  exprefsly  upon  the  appellant  himfelf,  he  and  all  the 
leirs  of  entail  are  thereby  bound  up  and  difabled  from  making 
my  alteration  therein,  whereby  the  appellant's  ri^ht  or  property^ 
fhich  was  before  free  and  unlimited,  is  become  limited.  There 
ire  here  not  only  the  ordinary  prohibitory  and  irritant  claufeSy 
Mit  an  exprefs  obIi)>ation  on  the  appellant  and  all  his  fubfequent 
beirs  to  (land  feiftd  and  pofTcflVd  by  virtue  of  that  contradi  and 
bf  no  other  title.  But,  beGdes,  it  appears  in  this  cafe,  that  Sir 
John  Schaw,  the  appellant's  father,  was  tenant  for  life  in  poflef- 
(on,  with  the  refervation  of  a  jointure  for  his  lady ;  fo  that  the 
ippcllant  W.1S  not  proprietor  of  the  whole  fee  fimple  %  and  the 
appellant's  father  and  mother  joined  in  this  fettlemettt,  and  there- 
by made  a  prefent  provifion  for  the  appellant  and  his  lady,  which 
they  could  not  have  had,  without  the  father  and  mother's  jt^ia- 
bg;  and  therefore  the  appellant  ought  to  be  bound  by  the  terms 
and  agreements  of  the  deed  in  which  they  joined. 

The  appellant  contended,  that  by  the  contract  of  marriaget 
die  fee  was  veded  in  him,  whom  all  the  heirs  therein  mentioned, 
or  whoever  might  fucceed  to  the  faid  eftate,  muft  reprefent,  and 
therefore  could  not  controvert,  but  muft  fulfil  his  deeds ;  and  ia 
cafe  of  the  appellant's  contravention,  no  perfon  could  be  ferved 
beir,  for  that  the  next  in  fucceflion  muft  be  ferved  heir  to  him, 
firhich  would  be  abfurd,  for  that  he  had  loft  his  right)  and  not 
lihis  father,  for  he  was  denuded.  But  this  argument  de  abfurd^ 
il  of  DO  validity ;  for,  as  to  the  queftion,  whether  the  appellant 
be  bound  or  not  by  his  contra£^,  it  is  to  be  determined  without 
regard  to  what  might  fail  out.  And  if  the  appellant  (houjd  con- 
travene, upon  an  a£lion  brought  againft  him  by  the  next  in  fuc- 
ccffion,  he  would  be  decreed  to* denude,  and  adjudication  would 
foUow  thereupon  in  favour  of  the  next  heir  of  entail,  by  virtue  of 
the  obligation  in  the  fettlcment  for  that  purpofe. 

The  ftatute  1685  gave  a  liberty  to  per  fens  to  tailzie  their  eftates, 
sad  burden  their  heirs  as  they  thought  Bt,  which  before  then  had 

been 
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be^fi  controverted,  as  if  a  perfon  could  not  burden'heiri  that  were 
not  in  t>eing ;  and  the  defign  of  the  ftatute  was  to  prevent  that  ob** 
jediion.  But  it  was  never  brought  in  queftion,  either  before  that 
ftatute  or  flncci  whether  a  prefent  and  abfolute  proprietor  could 
tie  up  himfelf  as  he  thought  fit ;  and  the  zd  of  parliament  doea 
DO  way  relate  to  ihat  matter. 

The  entail  is  in  a  contra£l  of  marriaeC}  Mfhereof  there  were 
two  parts  fubfcribed  and  mutually  interchanged  and  delifcred  r 
and  the  fame  was  regiftered  in  the  regider  of  entails,  by  decree 
of  the  Lords  of  Scffioui  upon  a  fupplication  of  the  appellant  and 
his  father,  mentioning  to  be  for  the  benefit  of  all  parties  therein 
concerned  f  and  this  being  a  complete  contra£^,  and  having  ther 
force  and  «fieA  of  a  delivered  evident  or  deed,  there  was  no  diT- 
tinflion  either  as  to  the  grantor  or  grantees,  whether  the  fame 
was  completed  by  charter  and  fafine  or  not,  fince  the  power  to 
alter  did  not  arife  from  this,  that  it  was  but  a  perfonal  obligation » 
but  from  the  nature  of  the  thing,  for  whatfoever  the  charter  and 
fafine  could  do,  the  perfonal  obligation  had,  by  the  law  of  Scot* 
land,  the  fame  efkGt  againft  the  grantor  to  oblige  him  to  fulfil  ; 
and  with  refpecb  to  the  grantor's  power  of  altering,  there  is  no 
difference  whether  it  was  completed  by  charter  or  not ;  and  the 
appellant  might  as  well  have  altered  the  fucceflion  as  to  his  five 
brothers,  were  they  now  living,  as  to  think  of  doing  it  to  the  pre* 
judice  of  the  refpondent. 

The  preference  given  to  the  refpondent  Dame  Margaret  by  the 
faid .  contra£l  of  marriage  had  been  fully  concerted  and  agreed  to 
by  ail  parties,  and  was  what  her  father  had  ftipulated  for  her, 
and  not  the'  mere  voluntary  deed  of  the  appellant.  For  by  Sir 
John  her  father's  fettlement  in  1686,  while  the  appellant  was  a 
minor,  he,  the  appellant,  had  not  a  free  and  unlimited  fee  in  the 
faid  eftate  of  Greenock,  the  fame  being  confiderably  qualified  and 
burdened  by  the  father :  but  all  thefe  qualifications  and  burdens 
were  by  her  faid  father,  in  the  contract  on  the  appellant's  mar- 
riage, renounced  and  given  up ;  and  confequently  what  was 
thereby  provided  in  her  favour  was  a  plain  agreement  between 
father  and  fon,  whereby  her  father  prevailed  with  his  fon  to  pre- 
fer her  to  his  own  daughters  in  the  fuccelfion,  and  that  for  valu- 
able confiderations. 

Thefe  valuable  confiderations  were ;  That  by  the  fettlement 
i6Z6y  the  eftate  in  quedion  flood  charged  with  the  value  of  about 
13,000  merks  for  a  jointure  to  the  appellant's  grandmother,  99(t[ 
about  150/.  per  annum  to  his  mother,  who  are  (lill  living,  ani 
with  a  power  to  Sir  John  the  father  to  raife  50,000  merks  for 
younger  childrens'  portions  :  Sir  John  the  father  had  likewife  a 
life-rent  in  the  wholes  and  a  power  to  make  leafes  for  his  lifct 
and  nineteen  years  after,  at  one-third  lefs  than  the  then  renty 
whereby  he  might  have  raifed  fines.     By  the  prefent  fettlement 
that  power  of  making  leafes  is  difcharged,  and  from  the  date 
thereof  an   immediate  provifion  of  322/.  (lerling  per  annum  11 
made  for  the  appellant,  with  a  covenant  therein  to  add  more  to 
it,  as  bis  children  ihould  incrcafe,  and  other  lands  included  to 

tlio 


CASES  ON  APPEAL  FROM  SCOTLAND.  Scp 

the  value  of  ico/.  (lerlinj^,  which  were  not  comprifcd  in  the  for- 
mer fettlement,  and  to  whi;  h  the  appellant  had  no  other  ri^ht : 
ind,  bcfides,  Sir  John,  the  father,  had  a  perfonal  c-ftate  of  2o,oooA 
lerling,  which  he  might  have  (iiCpofrd  of  at  his  pleafure,  as  he 
foot)  afterwards  did  to  the  appellant,  the  profpf-ft  whereof  was  a 
further  inducemrnt  to  the  appellant  to  join  in  this  entail,  and  to 
fettle  the  fuccerfTion  as  his  father  defired. 

After  hearing   cnunfel,    //  is  ordered  and  adjudged   that  the  J»^5n»^"% 
petition  and  appeal  be  difmiJJ'ed^  afA  that  the  faid  interlocutors  therein  l^j'yj'j^. 
(Mnplained  of  be  affirmed. 

For  Appellant^      David  Dalrymple.    Rob.  Raymond.  WilL  Ha* 

milton. 
For  Refpondents,  Tho.  Lutwyche.       Sam.  Mead. 


This  cafe  feems  to  he  inaccurately  reported  in  the  Didtionary^ 
vol  2.  p.  43 1,  voce  Tailzie. 


t  Sr  Peter  Frafer  of  Doors,        .       -       .    ^Appellant;     Cafe  47, 

Itocl  Sandilands,  Widow  of  William  Black 
Efij;         -  •  .  -  -        Refpondent. 

12th  Jan.  1718-19. 

Frefumptitm  ^^A  perfon  bcjnj;  fued  in  171c.  by  t*  e  widow  of  one  to  whofOy  fn 
169*7,  he  had  fianted  a  b<')iid  '^f'  prnlion  for  (h«  co'tfideration  of  ni4naging  rhe 
graj)tor*<  law  affairs  ;  though  nrver  drmanded  by  the  grantee  during  hi«  lite^ 
the  bond  is  fuppoitrd  and  the  money  decerned  for. 

I  Myograph. — Wherher  holograph  or  not  being  referred  to  the  oath  of  the  grantor 

of  a  bond,  the  term  it  drcumduced  •g<>inft  him  for  sot  deponing* 

i  Ctfit,r^4^o!,  coft$  gi?;n  againft  the  appellant. 

jNjaly  i<S97  the   appellant  grantrd  a  bond  of  pj^nfion   to  the 

lite  Mr.  Black,  advocate,  the  refr>ondeiit's  hufband,  of  lO/.  fter* 

'   ^  per  annum,  to  be  paid  at  Whitfunday  and  Martinmas  hj 

*9U»I  portions,  with  inttreft  after  the  refpeftive  terms  of  pay- 

^^U    The  bond  mentioned  the  confideration  to   be  for  Mr. 

^I's  pains  and  management  of  the  appellant's  law  affairs,  and 

^  it  was  to  continue  fo  long  as  the  appellant  had  any  law  uflFairs. 

!  f>  Jnlf  1713,  Mr.  Black  afligned  the  (aid  bond  to  the  refpondent 

i  ^truft  for  bis  children. 

lo  171 5  the  refpondent,  after  her  hufband's  death,  broaght  an 
^fiioo  againft  the  appellant  before  the  Court  of  Sr  ffion  ior  pay- 
^t  of.  the  faid  bond  and  tnt^reit ;  ftating  that  Mr.  Black  lid^ 
from  the  time  of  the  date  thereof  till  his  death  in  Auguft  17139 
^fallf  oaanage  all  the  appellant's  law  fuits  and  other  his  affairs, 
kit  that  neither  the  faid  penfion,  nnr  any  part  thert-of,  h-trl  bc^cn 
^d  to  him  :  and  that  the  refpondent,  after  her  hufb  nd's  de- 
ctifei  applied  fevcral  times  by  herftlf  and  friends  for  payment  of 
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the  money  due  upon  the  Caid  bond,  but  the  appellant  always  ii 
dined  payment.  The  appellant  contended  that  the  bond  wi 
nttU,  the  writer  and  witnefles  not  being  mentioned  and  defcribe 
thcreici.  The  refpondent  aofweredi  that  the  bond  being  hob 
graph  of  the  appeUant»  the  defignation  of  the  writer  and  witneflc 
was  not  oeceflfaTy ;  aad  inlifted  diat  the  appellant  Ihould  be  obiige 
to  confefs  or  deny  whether  it  was  holograph  or  not.  On  tb 
!Z7th  of  June  17 16,  the  Lord  Ordinary  <<  fuftained  prooefs  apm 
*<  die  bond  libel4ed,  on  the  refp6adent*8  proving  the  fame  holo 
<^  graph ;  and  ordained  the  appellant  to  confefs  or  deny  the  h£ 
<<  agaiufl;  the  i5tb  day  of  July  then  next,  under  the  certificatio: 
*<  contamed  in  the  a£b  of  fcderunt.**  No  appearance  having  bee; 
ifnade  for  the  appellant,  the  Lord  Ordinary,  on  the  tSth  c 
July  X7161  ^  Held  him  asconfefied,  and  decerned  in  terms  a 
*'  the  libeL" 

The  appellant  afterwards  prefented  a  reprefentation,  ftating 
that  he  had  been  abroad  feveral  years,  and  had  not  had  any  las 
affairs,  and  that  Mr.  Black  had  been  paid  fereral  fums  of  mone* 
on  account  of  the  appellant's  law  fuits,  which  ought  to  be  de 
du£Ud  from  the  faid  bond,  and  that  the  fame  never  having  bea 
demanded,  was  to  be  prefumed  to  have  been  paid.  The  refpondea 
anfwered,  that  if  Mr.  Black  had  meant  to  re-call  the  bond  h 
ihould  have  given  notice  to  the  refpondent's  hufband,  that  h 
might  have  been  at  liberty  to  take  other  bufinefs :  and  that  11 
17x3  herhu(band  had  gone  on  the  appellant's  requeft  to  his  houfe 
,  100  miles  from  Edinburgh,  to  fettle  fome  of  his  affairs,  and  tha 

tw  prefumption  of  payment  could  lie  to  a  bond  of  this  nature 
The  Ix)rd  Ordinary,  on  the  25th  of  July  17x6,  **  Adhered  to  th 
**  former  interlocutor,  but  fultained  the  forefaid  defence  of  pay 
**  ment  as  relevant  to  be  proved /cripto  of  the  faid  deceafed  Ml 
*<  Wm.  Black,  or  payment  to  the  refpondent  fince  Mr.  Black  be 
•'  hufband's  death  relevant  to  be  proved  fcripto  vei  juramento  0 
*^  her  the  refpondent  cum  mere  expenfarum  in  cafe  the  appd 
<*  lant  fuccomb,  and  afllgned  the  6th  of  November  next  for  pror 
<'  ing  in  ths  terms  above  mentioned."  The  appellant  reclaimed 
but  on  the  31ft  of  July,  their  lordfliips  <<  Adhered  to  the  formd 
interlocutors,  and  refufed  the  defire  of  the  appellant's  petition/ 
And  00  the  i6ch  of  November  17 16  the  Court  ^'  Circumducd 
<*  the  term  againft  the  appellant  for  not  proving  payment,  am 
*^  decerned  and  ordained  the  appellsmt  to  make  payment  and  fil 
*<  tisfa£tion  to  the  refpondent  of  the  faid  fum  of  10/.  of  yearly  pea 
'<  (ion  from  the  12th  of  July  1697  to  the  term  of  Lammas  171$ 
<<  and  of  the  intereft  of  each  moiety  of  the  faid  penGon  from  tbi 
'<  term  of  payment  theroof  to  the  term  of  Lammas  1713 
*'  which  being  accumulated  into  one  total  fum  was  declared  tN 
<'  amount  to  2S21/.  2/.  6d.  Scots,  and  in  like  manner  to  mab 
<^  payment  and  fatisfaftion  of  the  intereft  of  the  faid  penfioi 
*<  from  the  aforefaid  term  of  Lammas  17139  in  time  to  come 
'<  during  the  not  payment  thereof." 

Execution   being  fued  out  upon   this  decree,  the  appellan 
brought  a  bill  of  fufpenlion  \  and^  after  difcui&ng  the  famct  th 
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Court,  on  the  lath  of  July  1717,  "  Rcfufcd  the  bill,  and  adhered 

w  to  their  former  interlocutor." 

The  appeal  was  brought  from  "  a  decree  of  the  Lords  of  Set-  *mc^ 
*•  Gon  of  the  16th  of  November  1716,  and  an  interlocutor  of  J^^^ 
••  the  12th  of  July  17 17,  and  fevcral  other  interlocutors." 

After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  peti*  Judgment, 
An  and  appeal  be  difmijfed^  and  that  the  decrees  and  interlocutors  ",-'*'*' 
therm  complained  of  be  affirmed  s  and  it  is  further  ordered^  that  the 
appeUant  do  pay  or  caufe  to  be  paid  to  the  refpondent  the  fum  of  40/* 

fir  her  cojis  in  refpeEl  of  the  faid  appeal. 

For  Appellant,         Abel  Ketelbey.     Geo.  Le/be. 
For  Refpondent,     RoU  Raymond*   WilL  Hamilton. 


«■ 


James  Blackwood,  of  London,  Merchant,    Appellant ;      Cafe  4?, 
John  Hamilton  of  Grange^         -  -        Refpondent.     n]^^» 


26th  Jan.  I7I8-I9. 


«7»3« 


\  Trffor. -»The  Court  of  Sefljon  having  reduced  a  decree  of  proving  the  tenor 

\  of  a  bond,  and  an  adjudiration  and  decree  of  mails  tnd  duties   foilo«ring 

therenpon,  (ox  the  reafon  that  it  was  not  proved  who  were  the  wiiter  and 

witnciTet :    the  judgment  iif  from  the  circumftances  o<  the  cafe,  reterltd, 

the  reafont  of  redudion  repelled,  and  the  adjudication  fuftained. 

Vamsge  ard  Inttrt/t.-^TYit  Court)  in  an  inrerlocotor  prior  to  thofe  appealed 

'^,  frum,  having  fuftained  the  adjudicMioo  for  the  principal  fum  and  iniereft^ 

w  tbout  all  accuvtulatiom^  ftnaltits^  mnd  txjftntti  tobdtfrtvtrp  this  latter  pare 

cf  their  judgment  ii  reverfed. 

1N 1679,  Robert  Blackwood,  late  merchant  in  Edinburgh,  the 
appellant's  father,  deceafed,   brought  an  aAion  before   the 
Court  of  Seflion,  againft  Alexander  Hamilton  of  Grange,  the 
ftfpondent's  uncle,  then  a  minor,  for  payment  of  a  bond,  ftated 
to  hafe  been  granted  by  John  Hamilton  of  Grange,  deceafed,  the 
r  fitther  of  faid  Alexander,  and  Jane  his  wife,  in  the  following 
Baitner :  that  John  Hamilton  and  Jane  his  wife  being  indebted 
to  the  faid  Robert  Blackwood  in  1719/.  Scots,  they  on  the  24th 
■-;   tf  March  1674,  granted   him  a  promifibry  note  for  payment 
'   ikereof ;  but  the  note  not  being  paid  when  it  fell  due,  the  faid 
John  and  Jane,  on  the  7th  of  September  1674,  inftead  thereof, 
granted  a  bond  to  the  faid  Rol^rt  Blackwood,   whereby  thejr 
•Uged  themfelres,  their  heirs,  &c.  to  pay  1000/.  Scots,  part  of 
I  the  (aid  debt,  at  Candlemas  then  next,  and  Jigl-y  the  refidue 
\  tiiereof,  at  Whitfunday  thereafter,  with  intereft  of  the  faid  prin* 
'  ^ipal  fum  from  the  date  thereof,  and  a  penalty  of  300/.  Scots  in 
^ik  of  non-payment.     And  the  faid  aAion  alfo  contained  a  con- 
doGon  againft  the  minor  for  payment  of  a  debt  of  228/.  2/.  jd. 
Scots,  ftated  to  have  been  incurred  by  his  father  and  mother  after 
Ihe  date  of  the  faid  bond.     In  this  a£tion  the  faid  Robert  Black- 
Wood  obtained  a  decree  of  conftitution.  in  abfence  agaioft  the 
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minor  for  payment  of  the  fum  contained  in  the  bond,  and  tlfo  fo 
the  fatd  other  fum  of  228/.  2/.  nd.  Scots. 

Robert  Blackwood  alfo  brought  an  a£lion  againft  the  fsdd  Jaw 
the  rcli£l,  and  Richard  £lphin(lon  her  then  hufl>and,  for  paymen 
of  the  fums  before  mentioned,  in  virtue  of  a  promife  made  by  brr 
after  the  deatli  of  her  firft  hu(band,  to  pay  the  fame :  and  ii 
(his  a£lion  he  alfo  obtained  decree;  but  this  decree  was  onl] 
to  take  cScik  agaiutt  the  f^iid  Jane,  but  not  againft  her  thei 
hufl>and. 

On  the  T4th  of  February  1680,  the  appellant's  (aid  father  alfi 
obtained  a  decree  of  adjudication  againft  the  faid  Alexande 
Hamihon  as  heir  to  his  f;«ther,  whereby  the  lands  and  barony  o 
Grange,  and  other  lands  therein  mentioned  were  adjudged  foi 
payment  of  the  faid  fums  then  accumulated  to  2780/.  Scots. 

Robert  Blackwood  afterwards  brought  an  aAion  before  the 
Court  of  Seflion  againft  the  faid  Alexander  Hamilton,  for  pror- 
ing  the  tenor  of  the  faid  bond,  which  he  ftated  to  have  been 
produced  in  one  of  the  f^id  anions,  and  left  in  the  hands  of  Mr. 
Mackenzie,  one  of  the  clerks,  and  to  have  been  accidentally  loft 
by  a  fire  which  happened  in  or  near  Mr.  Mackenie's  oflSicc*  Oa 
the  4th  of  Juirj  1698  the  Court  <<  Found  the  tenor  of  the  faid 
**  bond  fufliciently  verified  and  proved,  and  decerned  that  the 
<^  copy  thereof  inferted  (hould  have  the  fame  force  and  efie£l  ai 
<'  if  the  bond  were  extant." 

In  Auguft  1701  the  faid  Robert  Blackwood,  the  appellant's  fi- 
ther,  conveyed  the  faid  debts  and  decrees  to  one  George  Clerk; 
and  this  Clerk,  in  November  x  704,  conveyed  the  fame  to  the  appel- 
lant. And  the  appellant  brought  an  a£lion  of  mails  and  duties, 
againft  the  refpondent  (fon  of  John  Hamilton,  deceafed,  a  younger 
brother  of  the  faid  Alexandc^r,  who  entered  to  the  poiTe (lion  of  die 
(aid  eftate  after  the  death  of  his  uncle  and  father)  then  a  minoTi 
and  his  tenants  of  the  premifes ;  and  decree  was  obtained  ibf 
payment  of  the  rents  to  the  appellant  and  another  creditor  upon 
the  faid  eftate  equally ;  and  thereupon  the  appellant  gave  tick 
tenants  a  charge  of  payment. 

The  refpondent  and  his  curators  afterwards  perceiving  that  tiie 
bond,  which  was  tlie  foundation  of  all  the  decrees  before  men* 
tionedy  as  the  tenor  thereof  was  proved  by  the  appellMit's  bii 
father,  wanted  writer's  name  and  wltnefles^  for  which  blanks  wcfC 
left  in  the  decree  for  proving  the  tenor}  they  therefore  brought  aa 
adliOn  againft  the  appellant  before  the  Court  of  Seflion  for  ss; 
ducing  the  faid  bond  and  decrees  following  upon  it.  In  thil 
action  they  ftated  that  the  decree  of  conftitution  in  1679 
obtained  in  abfence  againft  Alexander  the  minor,  who  had 
tutors  nor  curators,  nor  any  guardian  afligned  to  him^  not  oalf 
for  the  fum  in  the  bond,  but  alfo  for  another  fum,  being  the  vdus 
of  merchant  goods  j  and  fo  little  care  was  taken  in  this  affair  of 
the  minor,  that  though  the  purfuer  in  that  caufe  did  not  prove 
that  the  goods  were  fiirnifhed,  yet  judgment  was  given  againft 
tlie  minor  for  them,  becaufe  the  purfuer  referred  the  furniihiag 
to.  the  minor's  oath  i  and  that  though  in  law  he  could  not  depoue. 
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ret.  lie  was  holden  as  confeft,  and  judgment  therefore  given  a(i;ainft 

Inion*     They  ftated  alfo,  that  the  a£lion  was  brought  againd  Jane 

the  "wadow,  and  Elphindon  her  fecond  hufband,  not  becaufe  (he  had 

executed  the  bond,  but  becaufe  fhe  had  during  her  widowhood 

fjfovnifed  to  pay  the  debt.    In  this  adion,  the  appellant  made 

defences,  and  the  Court,  at  firft,  upon  report  of  Lord  Cullen 

Ordinary,  on  the  12th  of  February  1713,  "  Repelled  the  reafons 

*'  of  redu£tion  proponed  againft  the  faid  decree  of  conftitution, 

^'  and  fuftained  the  adjudication  forefaid  againft  the  heir  (there 

**  being  no  competition  of  creditors)  for  the  principal  fum  and 

''  inteicft  without   all   accumulation,  penalties,  and  expences 

'*  whatfoeTer." 

The  refpondent  reclaimed,  and  the  Court  ordered  the  original 

probation  made  ufe  of  in  the  a&ion  for  proving  the  tenor  of  the 

bond,  with  the  decree  therein,  to  be  laid  before  them ;  and  having 

confidered  the  fame,  the  Court,  by  an  interlocutor  on  the  26th  of 

Jone  1713,  by  a  majority  of  one  vote  *<  Found  it  not  proved,  that 

^  the  bond  had  writer's  name  and  witnefles  fubfcribing,  and 

**  therefore  found  the  tenor  as  proved  null,  and  reduced  the  ad- 

:    **  judication  following  thereon/'    The  appellant  reclaimed,  and 

dieCoart  again,  by  a  majority  of  one  vote,  on  the  17  th  of  July 

1713,  <<  Refufed  the  dcfire  of  the  petition,  and  adhered  to  their 

•*  iwmer  interlocutor/' 

The  appeal  was  brought  from  "  feveral  interlocutorsof  the  Lords  Cntertd, 
•of  Seffion  in  Scotland  of  the  26th  of  June  and  17th  of  July  ^^^^n^* 
•  1713,  and  of  fo  much  of  the  interlocutor  of  the  1 2th  of  February 
^  1713  as  takes  away  the  accumulations,  penalty,  and  expences/' 

Heads  ef  the  Appellants  Argument. 

There  never  was  the  leaft  exception  againft  the  juftice  of  this 
^t;  when  the  decree  of  conftitution  was  obtained  againft  the 
&id  Alexander,  the  bond  was  produced  and  was  fulEcient  to 
pnve  the  faid  debt,  and  needed  not  any  further  proof  by  his 
sath:  and  the  paffive  title  which  fubjediedhim  to  the  payment 
thereof  was  alfo  proved  without  his  oath ;  for  he  was  lawfully 
'charged  to  enter  himfelf  heir  to  his  father  within  the  time  pre* 
icribed  by  law,  viz.  40  days ;  and  his  tutors  and  curators  were 
dnly  fummoned,  and  he  or  they  for  him,  not  refufing  or  renoun* 
ciif  his  being  heir  to  his  father,  the  decree  againft  him  proceeded 
■poo  that  prefumed  paflive  title,  according  to  the  conftant  prac- 
tice b  fuch  cafes. 

The  decree  of  adjudication  was  alfo  had  againft  him  before  the 
bond  was  loft^  and  became  a  real  charge  upon  the  eftate :  and 
the  decree  for  proving  the  tenor  of  the  bond  did  not  pafs  of  courfe 
00  contumacy  of  abfent  parties,  but  upon  mature  and  folemn  con- 
fideration  of  the  whole  Court  in  prefence,  and  upon  as  full  and 
pregnant  proofs  and  other  corroborating  evidence  as  could  poflibly 
oe  ezpeQed  or  were  ever  required  in  a  cafe  of  the  like  nature, 
jft.  By  the  debt-book  or  ledger  of  the  faid  Robv^rt  filackwood 
ibe  tppeUaat's  father^  wherein  was  a  memorandum  of  his  own 

F  3  hand* 
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hnnd-writingi  that  he  had  received  a  ticket  or  promiflbry  note* 
written  by  the  faid  John  Hamilton  the  grandfather,  and  (igned 
by  him  and  his  lady,  and  that  he  had  afterwards  receiv<rd  the' faid 
bond  in  place  thereof,  particularly  exprcfling  the  manner  and 
times  of  payment,  and  that  Patrick  Mac  Gregor,  and  Alexander 
Campbell,  fervants  to  the  faid  John  Hamilton,  were  wttnefies 
thereto,  ad,  By  the  decree  of  conftitution  againft  the  faid 
Alexander  Hamilton,  wherein  the  faid  bond  is  mentioned  to 
have  been  produced,  and  it  is  not  to  be  fuppofed,  that  the  Court 
would  have  given  judgment  thereon  if  it  had  wanted  the  writer's 
name  or  witnefies.  3d,  By  the  decree  in  the  a£)ion  againft  the  faid 
Jane  the  reli£^,  who  appeared  and  made  defence,  wherein  the 
bond  was  alfo  produced,  and  if  thofe  requifite  eflentiab  had  been 
wanting!  her  lawyers  muft  doubtlefs  have  taken  notice  thereof. 
4th|  By  the  depoficions  of  feveral  credible  witnefTes,  who  proved 
the  cafus  amijjtonis  by  fire. 

After  pronouncing  the  interlocutor  of  the  26th  of  Jun^,  the 
appellant  prayed  the  Court  either  to  rcverfe  the  fame,  or  to  allow 
him  to  amend  his  libel,  or  exhibit  a  new  one,  which  was  then 
oSeredy  exprcfling  the  faid  John  the  grandfather  to  be  the  writer 
and  his  faid  two  fervants  hereinbefore  named  to  be  the  witnefleii 
which  had  been  omitted  in  the  faid  former  libel,  either  becaole 
his  father's  lawyers  did  not  think  it  needful,  or  were  not  appzifed 
of  the  faid  memorandum  in  his  debt-book  or  ledger:  but  tb( 
Court  refufed  the  delire  of  the  appellant's  petition. 

Heads  of  the  Refpondenfs  Argument. 

For  preventing  of  frauds  in  deeds,  there  are  feveral  afts  of  par* 
liament  in  Scotland^  directing  and  requiring,  that  all  deeds  and 
fecurities  fhould  have  certain  folemnitirs,  which  are  fo  eflentia^ 
that  if  the  deeds  fhould  be  without  them,  they  are  declared  to  be 
159J.C.179,  void  and  null.  By  an  aft  of  parliament,  15931  c.  \^^)*y  it  is  ex* 
prefsly  enadUd,  •<  that  all  original  chartours,  &c.  fall  makefpc* 
"  cial  mention  in  the  hinder  end  thereof,  before  the  inferting  of 
**  the  witncflcs  therein,  of  the  name,  furname,  and  particular  rc- 
«*  miiining  plac«,  diocefie,  and  uther  denomvnation  of  the  writer 
«  of  the  body  of  the  forrfaid  original  writtes  and  evidcntcsj 
"  uthf rwife  the  f^me  to  make  na  faith  in  judgement,  nor  out- 
•*  with  in  time  cumming." 

From  this  a£t  it  was  infiftcd  for  the  refpondent,  that  the  foun- 
dation of  the  three  feveral  judgments  was  the  bond,  pretended  to 
have  been  given  by  the  refpondent's  grandfather;  but  this  bond 
not  being  produced,  it  was  nccellary  to  confider  that  which  w»l 
decreed  to  ftand  in  its  place,  viz.  the  tenor  thereof  which  had 
been  proved  in  the  adlioii  for  that  purpofe.  The  bond  fo  proved 
wants  the  name  and  dcfignation  of  the  writer,  and  witnefTcs,  and 
therefore  it  is  void  by  the  fortfud  a6l  of  parliament.  If  that 
were  not  th**  cafe,  then  every  perfon  who  hath  a  defcdlive  or  null 
bond,  or  other  deed,  may  throw  it  a«vay,  and  allege  it  is  loft,  and 
offer  to  prove  a  tenor,  wanting  writer's  name    and  witneflest 

3  (which 
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[which  are  the  folemoities  for  preyenting  of  frauds,)  and  thereby 
Darry  oiF  a  roan's  eftate9  to  which  otberwife  they  bad  no  manner 
>f  pretence. 

The  appellant  contended,  that  Gnce  in  the  firft  decree  obtained 
apon  the  Iktd  bond,  exprefs  noention  was  made,  that  the  original 
M>Dd  was  produced,  the  law  prefiimed,  6nce  a  judgment  was  ob- 
tained upon  it,  that  the  fame  was  forvia)  asxl  ^id.     But  the 
prefumption  runs  qohe  the  other  way,  tiz*  that  the  bond  was 
then  the  fame  thing  it  now  appears  to  be  in  the  tenor  prored  ; 
and  if  fo,  then  it  was  nulL    But  if  the  principal  bond  was  unex- 
ceptionable, then  the  tenor  is  not  proved  ^  or  if  it  wanted  writer 
and  witneflesy  as  the  tenor  prored  does^  then  tt  is  roid.    But 
(appofing  there  had  then  been  a  forma)  good  bond  prodoced,  yet 
there  being  no  fuch  formal  bond  extant,  the  decree  falls  to  be 
reduced  for  want  of  the  nece flary  grounds  and  warrants  ;  be(ide8» 
BO  argument  is  to  be  drawn  from  a  judgment  obtained  againft  a 
minor  who  is  indefinfut. 

As  no  menK>randnm  in  a  man's  own  books  can  male  up  the 
ibkmnity  of  a  deed  granted  to  him^  fo  this  rery  memoranditim 
does  not  cure  the  prefent  evil,  fiocc  there  is  no  mention  of  the 
vriter;  the  want  of  which  is  one  of  the  nullities  of  the  bond« 

The  decree  was  not  given  againft  tl>e  widow  upon  this  bond, 
Wk  upon  her  promife  to  pay  the  debt  during  her  widowhood  \ 
fa  that  the  merits  of  the  bond  never  were  in  queftion  in  that 

S&IOD. 

if  the  appellant  think  the  bond  was  good^  he  may  ftilt  go  on 
to  prove  the  tenor  of  a  good  bond  ie  nov$ :  nor  will  that  be  any 
ioconveniency,  Gnce  all  the  witnefi<:s  are  ftill  alive. 

After  hearing  counfel,  It  is  ordend  and  adjudged  thai  the  fatd  J*^*"**^ 
fcoftfll  interlocutors  of  the  26ti  of  June  and  1 7M  of  Juty  1 7 1 3,  of^  171^^9* 
fi  vmb  of  the  faid  interlocutor  ojf  tl/e  1 2th  of  Fehruar^  '  7  *  3»  ^ 
^fs  oway  the  accumulations y  penalty^  and  expences  complained  (f  in 
t^  faid  appeal  he  re^erjed  ;  and  as  to  the  other  fart  of  the  lajt  men* 
Asfi/  interlocutor^  the  fame  is  hereby  affirmed. 

;  For  Appellant,       Rob.  Raymond.       George  heftie. 

"For  Refpondent)   Tho,  Lutwyche.     WilU  Hamilton^ 

The  judgment  here  reverfed  is  given  as  a  precedent  in  the  Dic- 
tionary of  Decifions,  vol.  2*  voce  Tenor,  p.  444. ;  and  in  Bankton, 
b*  4.  tit.  29.  $  6.     Erfkine,  however,  b*  4*  tir.  i .  §  57.  was  aware    , 
of  diis  reverfal. 

In  Founcainhall,  14  June  1707,  a  decifion.  Trotter  v.  Homey  is 
Sported,  which  feems  of  a  contrary  nature  to  the  judgment  of 
the  Court  below,  in  the  prefent  cafe :  there,  though  the  writer 
ind  witnefies  could  not  be  prored,  the  Court  fupported  a  bond* 
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Cafe  49.  Katherine  Stevenfon,  and  Mr.  James  Gillon, 

^1'dT"'        Advocate,  her  Huftand,  -        -      Appellants  f 

ViX.l^l^.  Gilbert,  Mary,  and  Eupham  Fife,  Children 
Bn  ce,  of  Gilbert  Fife  deceafed,  late  one  of  the 

3^&^i9Fcb.      Baillies  of  Edinburgh,        .        .        .      RefpondenU. 

20th  Feb.  1 7 18- 19. 

Heritabh  and  mcveahie.'^^A  bond  taken  to  a  ntn  aod  hit  wi^«  ia  Uh-tattf 
and  to  their  daughter  in  fee,  and  failing  her  by  drce^fe  to  the  huAwid,  hit 
heir',  exccutoii,  or  afligiicesj  found  to  be  oioveabiey  (hat  being  bot  toe 
fuhf^itotion. 

7uhr  andFkpil^^A  tut^r  having  taken  a  herl<tble  band,  in  cunoboratiflB  rf  t 
perfonal  one   payable  to  the  pupil  and  her  illue,  whom  failing  to  three 
her  neareft  in  kin  nomnatim ;  it  is  found  that  he  ^(^t^  warrantably. 

Skccrjpon. ^^Tht  three  aunts  having   neich«;r  cminrmed  nor  I'ervcd  thai 
heirt,  but  one  of  tbrreir  whd  (urvrnd^  bring  ace  >iding  to  the  tencr  ot  the 
faid  bnitab'e  bond  entitled  thereto,  aligned  the  lame ;    in  a  queftioo  bet«tcs»' 
the  :^nignees  and  the  heir,  who  was  thtn  alio  neareft  In  kin  of  the  deccii^  ^ 
pupil,  the  aflignation  it  fupported* 


ALEXANDER  STEVENSON,  merchant  in  Eciinborgh,  d 
ceafed,on  the  17th  of  Dcccmbrr  1 668, .lent  to  Waiter  Youi 
of  Winterfield,  the  fum  of  7000  merks  Scots,  and  took  from  hin^ 
a  bond  for  that  fum,   payable  to  the  f  >id  <<  Alexander  Steveofe^ 
♦•  and  Katherine  Wilkie  his  wife,  and  longed  liver  of  them  twi 
**  in  life-rent,  and  to  Sufanna  Stevenfon,  their  lawful  danghtri 
*<  in  fee;  and  failing  her  by  deceafe,   to  the  faid  Alexander Stc   ' 
*•  venfon,  his  heirs,   executors,   or   affignecs."     Alexander  Ste- 
venfon died  intcdate  in  February  1669,  leaving  his  daughter  an 
only  child  Sufannn,  an  infant  about  14  months  old.     His  widot 
and  three  TifttTs,  Cliridiun,  Sufannah  (married  to  Gilbert  Fife,  on 
of  the  bailies  of  Edinburgh),  and  Mirgaret,  alfo  furvived  him 
and  he  left  a  nephew   and   niece,  Alexander  Stevenfon  and 
appellant  Katherine,  children  of  a  deceafed  brother. 

Gilbert  Fife,  being  appointed  tutor  to  the  faid  Sufannah  tb( 
infant,  on  the  6th  of  January  1671,  took  an  heritable  bond  ol 
corroboration  from  Walter  Young  the  debtor,  obliging  him 
pay  the  faid  fum  to  Katherine  \v  ilkie  the  mother  in  life -rent, 
to  the  faid  Sufannah  Srevenfon  her  daughter,  and  to  the  hci 
lawfully  to  he  procreated  of  her  body  ;  whom  failing,  to  ChriftiWi^ 
Sufnnna,  and  Margaret  Stevenfon,  her  aunts,  fillers  to  the  faid 
Alexjnder  Stevenfon  d^^ctafd,  equally  amongft  them,  and  fOth« 
faid  Gilbert  Fife,  huiband  to  the  faid  Sufanna,  for  his  interefti 
and  to  the  heirs  lawfully  procreated  or  to  be  procreated  of  the  bid 
three  fifters  their  bodies;  and  failing  of  any  of  them  by  deceafc 
without  heirs  of  her  bodv,  and  not  making  lawful  difpofitioDOi 
their  (hares,  then  the  portion  of  the  decealin^  filler  orfidersto 
accrcice  to  the  fuiviving.  Upon  this  heritable  bond  infeftouot 
was  taken. 

Sufanos 
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SuCinna  the  infant  died  about  the  age  of  four  years,  and  her 
aunts  Cbriftian  and  Sufanna  having  alfo  died  without  ifTue,  and 
without  making  any  difpoGtion  of  their  (hares,  Margaret  the  fur- 
vivor,  in  January  1704,  conveyed  all  her  right  and  intereft  in  and 
to  the  faid  bonds  to  George  Dennifton,  in  truil  for  the  refpondents, 
who  were  children  of  Gilbert  Fife  by  a  frcond  wifci  but  no  rela- 
tions of  the  Steveiifons.  Dennidon  afterwards  conveyed  the 
fame  to  the  refpondrnts.  Margaret,  the  furviving  aunt,  took  up 
the  fucceflion  by  virtue  of  the  perfonai  fubftitution  to  her  in  the. 
fecond  bond,  and  never  made  up  any  title  by  confirmation  or 
fervice. 

The  creditors  of  Walter  Toung  having  brought  an  aAion  of 
ranking  and  fale  of  his  eftate  of  Winterfield,  the  refpondents  ap- 
peared and  claimed  the  faid  debt  by  virtue  of  the  titles  before 
mentioned.  But  iu  this  they  were  oppofed  by  the  appellants^ 
Katherine  and  her  hu(band,  claiming  right  through  her  brother 
Alexander  Stevenfon,  tHe  nephew  and  hf  ir  of  the  (aid  Alexander 
Stevenfon  deceafed.  Alexander  Stevenfon  jun.  being  indebted  to 
hb  fider  Katherine  in  the  fum  of  8500  merks  Scots  as  her  ma- 
riage-portion,  the  appellants  charged  him  to  enter  heir  to  his 
ancle,  and  the  daughter  Sufanna,  in  the  faid  original  bond,  and 
thereupon  brought  an  adjudication,  in  which  they  obtained  decree 
in  December  1710. 

A  competition  thereupon  enfued  between  the  appellants  and 

itrpcndents  with  regard  to  the  right  to  the  fums  due  by  Walter 

^oung.     On  the  pare  of  the  appellants  it  was  contended,  that  the 

^gioal  bond  contained  a  gradual  fubditution  of  heirs,  and  was 

Aerefore  heritable  as  to  the  fucceflion ;   and  that  the  tutor  of 

Sufanna  could  not  innovate  the  firft  bond  in  prejudice  of  the 

'^ir.    The  Court  at  firft  by  an  interlocutor,  on  the  17th  of  De- 

^mber  1714,  *^  Found  that  the  original  bond  conceived  in  favour 

^'  of  Sufanna  Stevenfon  was   heritable,  and  found  that  the  inno« 

'^  Nation    of  the  ftcurity  by  Sufanna's   tutor  in  prejudice  of  the 

^  fuccei&on  of  the  heirs  could  take  no  efFe£l,  and  therefore  pre- 

**  ferred  the  appellants  for  the  fums  due  by  the  original  bond^  as 

^'  Coming  in  the  right  of  Sufanna's  heirs.'' 

The  refpondents  reclaimed  againft  this  interlocutor,  and  after 

^nfwers  for  the  appellants,  the  Court,   on  the  3d  of  February 

17  t4*i5f  '^  Having  fully  confidered  the  cafe  with  the  original  bond 

^*  granted  by  Walter  Young  to  Alexander  Stevenfon,  in  which 

^*  bond  there  is  but  one  fubftitution  to  Sufanna  Stevenfon,  fiar  of 

•  ^*  the  fums  therein,   viz.    to  the  faid  Alexander  Stevenfon,  his 

*^  heirst  executors,  or  aflignees ;  found,  that  upon  the  death  of 

**  Sufanna,  the  fucceflion  by  the  original  bond  would  hare  de« 

**  volved  upon  the  executors  of  Alexander  Stevenfon,  who  were 

^'  bis  own  fifters,  from  whom  the  refpondents  deri? e  right/'   The 

appellants  reclaimed,  and   as  no  title  by  fervice  or  confirmation 

had  been  made  up  by  the  fifters,  the  appellant  Katherine  offered 

to  make  up  a  title  in  her  perfon  by  confirming  herfelf  executor; 

the  ttfpondents  made  anfweri  and  the  Court,  on  the  19th  day  of 

February 
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February  17 14-15,  •«  Adhered  to  their  former  imerlocator,  hnt 
*^  remitted  to  the  Lord  Ordinary  to  hear  parties*  procuratorv, 
*<  upon  this  point,  viz.  If  the  fuccefliou  by  the  original  bond 
**  would  have  devolved  upon  the  executors  of  Alexander  Steven« 
**  fon,  if  the  appellants  confirming,  or  as  executors  deftgnafitfe^ 
'<  fcTving  heirs  of  provifion  before  extra6i  could  be  preferred  tc 
*<  the  refpondentSy  they  not  having  (hewn  any  right  by  confiraia- 
*•  tion  or  fcrvicc." 

Parties  were  accordingly  heard  before  the  Lord  Ordinary,  whc 
made  report  thereof,  and  the  Court,  on  the  7th  of  July  lyi  j] 
*<  Found  that  the  tutor  could  not  in  his  adminidration  alter  the 
*<  fucceffion  defigned  by  the  original  bond  j  but  that  he  a£ted 
<<  warrantably  by  taking  the  forefaid  corroborative  right,  fubfti- 
*^  tuting  thofe  perfons  nominatim  who  were  neareft  of  kin  te 
<^  Alexander  Stevenfon,  and  might  have  confirmed  themfetvei 
*<  executors  to  Sufanna  Stevenfon  the  pupil.'*  And  to  this  in- 
terlocutor the  Court  adhered  on  the  19th  of  the  fame  month  ol 
July. 
tf^^en^t  "^^^  appeal  was  brought  from  *^  feveral  interlocutors  of  the 

»l)feci7i7.  <<  Lords  of  Seflion  of  the  3d  and  19th  days  of  February  1714*15] 
<<  and  of  the  17th  and  19th  days  of  July  I7I5<^ 

Heads  of  the  Appellants  Argument* 

By  the  iaws  and  coftom  of  Scotland,  every  bond  that  has  in  it 
a  gradual  fubftitution  of  heirs,  is  confidered  to  be  heritable,  fee- 
ing it  necefiarily  requires  a  fervice  of  the  heir  as  a  title  to  it : 
QCrfciMty  arid  this  is  exprefsly  laid  down  by  the  learned  Lord  Dirleton 
«««rTaiisie.  yp^^n  the  word  Tailzie^  where  he  fays,  that  a  bond  like  the 
prcfent  <*  is  heritable  in  refpe£l  of  the  tailzie  forefaid ;  there 
^^  being  no  tailzie  of  moveables  or  moveable  fums.  And  the 
*'  proviGon  in  favour  of  heirs  with  the  fubftitution  forefaid,  ti 
*'  equivalent  as  if  executors  were  exprtfsly  excluded.*'  And  this 
point  was  lately  determined  by  the  Court  of  Seflion,  19th  Febru^ 
ary  I7i4>  in  the  cafe  of  Walker  and  Simpfon.  The  original 
bond  in  this  cafe,  therefore,  (hould  be  looked  upon  as  heritable] 
quoad  the  fucceffion,  feeing  it  contained  feveral  degrees  of  fubfti- 
tution :  and  although  there  had  been  but  one  degree  of  fubftitu- 
tion, yet  that  very  fubftitution  or  entail  made  the  bond  heritable 
as  to  the  fucctfiion,  and  fo  to  belong  to  the  heir,  and  iK>t  to  the 
executor. 

But  though  the  bond  were  moveable,  and  not  heritable,  and  fo 
part  of  the  perfonal  eftatc,  and  as  fuch  to  defcend  to  the  execu- 
tors of  Alexander  Stevenfon,  the  ori«^in;»l  creditor;  yet  the  fame 
muft  now  belong  to  Alexander  Stevenfon  jun.  the  heir  at  law, 
and  his  fifter  Kathcrine  the  appellant,  they  being  at  prefent  the 
next  of  kin  to  Alexander  Stevenfon  deceafcd,  (who  died  inteftate,] 
the  original  creditor,  and  his  daughter  Sufanna  :  and,  confe« 
quentiy,  all  their  eftate,  cfTeds,  goods,  and  chattels,  both  he« 
ritablc  and  moveable,  by  the  law  of  Scotland  belonged  to  th< 
aopellant  Katherine  and  her  brother^  none  of  the  three  fifters  o 

tb 
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>  deceafed  Alexander,  aunts  to  the  appellantSy  haying  made  op 
irlc  in  their  lifetimei  by  getting  themfclves  confirmed  exectt« 
rs  dative  as  neareft  in  kin  to  the  deceafed. 
It  would  be  a  thing  of  dangerous  confequence  to  countenance 
ich  a  pra£licc  in  tutors^  that  during  the  infancy  of  thetr  pupils* 
itj  might  take  upon  them  to  alter  the  fettlement  made  by  the 
Aceftors  of  the  pupil  contrary  to  their  intentions :  and  without 
tbis  the  refpondents  have  no  title. 

It  is  ftill  more  unfavourable  in  the  prefent  caf<*,  where  the  tu^ 
tor  has  made  fuch  alterations  in  favour  of  himfelf  and  hischildren^ 
to  die  prejudice  of  the  right  heirs ;  he  having  by  his  indire£l  prac- 
tices endeavoured  to  defraud  the  true  heirs  of  the  fum  of  money 
in  d'lfpute,  and  to  veft  it  in  his  own  children,  the  refpondentSf 
who  are  entire  ftrangers  in  blood  to  Alexander  Stevenfon,  the 
original  creditor,  and  Sufanna  his  daughter* 

Hfods  of  ibi  RiJ^ndents*  ArgutmnL 

The  original  bond  was  certainly  moveable,  and  to  be  held  at 
perfonal  eftate :  for  to  make  a  bond  heritable,  executors  mult 
cither  be  excluded  from  the  fuccel&on,  or  there  muft  be  a  feriet 
of  gradual  fubllitution ;  efpecially  if  joined  with  this,  that  the 
focceflbrs  who  have  the  right  of  blood  are  cut  o(F,  and  the  fuc- 
ceffioQ  is  fettled  upon  one  who  could  not  fucceed  otherwife  thaa 
hf  virtue  of  the  exprefs  provifion  in  the  fubftitution.  But  none 
rfthefe  occur  in  the  prefent  cafe,  for  failing  of  Sufanna  the  fiar^ 
^bond  is  conceived  exprefsly  to  Alexander  the  father,  his  heirs, 
flBCtttors,  or  aflignees,  and  Sufannah  having  died  an  infant,  the 
hod  muft  be  reckoned  as  much  moveable  as  if  the  father  had 
^Q  the  bond  (imply  to  himfelf,  his  heirs,  executors,  or  aflignees, 
vhich  without  all  queftion  would  have  gone  to  executors.  It  is 
Bot  the  addition  of  the  words  which  failings  that  makes  a  bond 
aeritable ;  for  thefe  words,  though  not  adjeded,  are  implied  in 
^  bonds :  as  when  a  bond  is  taken  to  A.  B.,  his  heirs,  executors, 
<^ aflignees;  that  differs  in  nothing  from  a  bond  taken  to  A.  B., 
^b/ai/ifigf  to  his  heirs,  executors,  or  alBgnces. 

The  plain  intention  of  the  faid  Alexander  Stevenfon  who  lent 
^  money  was,  that  having  only  one  daughter  Sufanna,  the 
bond  was  taken  as  a  provifion  for  her,  and  defigned  to  belong  to 
■Kr,  her  hufband,  and  children,  in  cafe  (ht  lived  to  have  any; 
I^Qt  failing  of  that  event,  the  bond  was  to  return  tp.  the  fame 
^^it  as  if  her  name  had  never  been  mentioned,  viz.  to  Aiexan- 
^t  Stevenfon,  his  heirs,  executors,  or  aflignees,  on  the  piata 
^rms  of  an  ordinary  moveable  bond.  2dly,  Smce  the  bond  wat 
conceived  to  Sufanna,  without  mentioning  her  heirs,  or  execu* 
fori,  and  yet  was  defigned  for  her  as  a  portion  ;  it  could  not  be 
iQiagined,  that  the  father's  delign  was  to  exclude  the  children  of 
Sufanna,  aiid  prefer  his  own  other  heirs  or  executors  to  them : 
In  cafe  Sufanna  had  had  children  it  would  have  gone  to  them  at 
executors,  becaufe  ftie  being  fiar,  and  no  mention  made  of  heirs* 
or  executors  in  the  bond,  the  cafe  would  have  been  the  fame 
thing,  as  if  the  bond  had  been  granted  to  her  fimply^  which  by 

the 
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tlie  nature  of  the  thing  (money  being  a  moveable  fabje£l|)  wool 
have  belonged  to  her  executors;  and,  therefore,  finoe  by  th 
plain  prefumed  intention  of  Alexander  Stevenfon  the  bond  wa 
moveable  in  the  perfon  of  Sufanna,  he  not  having  made  mentuK 
of  her  heirs^  but  taken  it  fimply  to  her,  and  fo  left  it  to  deficead  ti 
her  executors,  conform  to  the  common  difpofition  of  law,  it  couli 
never  be  claimed  by  any  perfon  as  her  heir,  jdly,  Suppofis] 
that  Sufanna  herfelf  was  only  to  have  right,  and  not  her  hcin 
nor  executors,  yet  the  rcfpondenta*  cafe  would  be  equally  ftronj 
if  not  (Ironger,  becaufe  where  a  right  is  taken  fimply  to  a  perfon' 
felf  and  not  to  their  heirs,  but  to  other  fubftitutes,  that  perfon' 
light  refolves  entirely  into  a  life-rent }  and  then  the  cafe  woul< 
have  been  the  fame  as  if  the  bond  had  been  taken  to  Sufanna  ii 
life-rent,  and  to  Alexander  Stevenfon,  his  heirs,  executors,  o 
aflignees,  in  fee,  in  which  cafe  it  was  plainly  moveable.  4thly 
Suppofing  the  bond  had  been  heritable  in  the  perfon  of  Sufanna 
yet  fo  foon  as  the  fucccffion  devolved  upon  the  laft  fubftitute,  viz 
to  Alexander  Stevenfon  the  father,  his  heirs,  executors,  oi 
affignees,  then  the  bond  becanie  a  fimple  moveable  bond,  as  if  i 
had  been  conceived  at  firft  to  Alexander,  bis  heirf ,  executors^  o; 
affignees. 

The  firft  bond  being  by  its  conception  moveable,  the  toto 
adled  very  warrantably  by  taking  the  fecond  corroborative  bond 
and  fubftitutiog  therein  the  fame  perfons  nomifwtim  who  wen 
neareft  of  kin  to  Alexander  the  father,  and  might  have  confirmei 
ibemfelves  executors  to  Sufanna  the  pupil. 

There  was  no  occafion  for  the  aunts  confirming  themfeke 
executors,  becaufe  the  tutor  faved  them  that  trouble  and  expend 
by  taking  the  bond  to  them  ftominatim,  which  if  the  tutor  had  no 
done,  they  infallibly  would  have  made  up  their  owft  title  by  con 
firming  themfelves  executors  immediately  upon  Sufanna's  death 
and  though  a  tutor  could  not  by  any  6ee<\  of  his  alter  the  courfi 
of  his  pupil's  fuccefTion,  yet  he  could  fo  far  meliorate  the  coodi 
tion  of  his  pupil,  and  his  pupil's  fucceflbrs,  a$  to  fave  them  tb 
trouble  of  a  fervice  or  confirmation  by  taking  the  right  to  thefi 
perfons  ntminatim^  who  would  have  fucceeded  by  virtue  of  tin 
general  word  executors  in  the  firft  bond.  So  that  thus  the  fub- 
ftitulion  taken  mminatim  to  Alexander's  executors,  (on  whoa 
the  right  devolved)  eftablifh  the  title  fufficiently  in  the  perfons  oi 
thefe  executors :  and  the  refpondent's  derive  their  right  from 
them* 
Jodenent,  After  hearing  counfel,  //  if  ordered  and  adjudged  that  the  pe6^ 
^Z  ^x^'  ^'^"  ^^^  appeal  be  difmijffldy  and  that  the /aid fever  ai  inter Iccutors  am* 
'  *    *  ^'      plained  of  be  affirmed. 

For  Appellants,       RoK  Raymond.  WilL  Hamlt9n* 

For  Refpondcnis,    David  Dalrynple.      Tbo*  LuPtvjchi^ 
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lliam  Ayton  Efq  5         .         r         -        Appellant ;  Cafc  5«* 

Kne  Marcaret  Colvill,  Widow  of  Sir  John  Fonnuk- 

^yton  of  Ayton,  and  Robert  and  Andrew  llj^Feb. 

/kyton  their  Sons,       -        -  ^    -        •    Refpondents.  ^t^- 

23d  iv*.  1718.19.  SiJ^„p,^ 

Hefrtfmtatitii.'^ An  ddcft  fon  of  a  marriai^it  retoured  itgUimtit  et  fro^mjmor  jyi^ 
k/trei  CO  his  lathfr  eum  hm^h  mventMrii,  In  the  inventory  he  givet  up  not 
only  the  Indt  fettled  opoA  bioa  in  bis  mother*!  caotrad  of  marriage,  hut 
alfo  certain  infaor  boda }  aa4  afierwardt  bringa  a  redndioa  of  tfa*  piovifioM 
tn  a  fecond  contrad  of  narriage»  alleging^  that  he  was  only  heir  of  proviiioia 
in  virtue  of  hit  morher*t  contraft  of  marriage,  and  at  fuch  might  ftill  ^aar* 
fcl  his  liuhor't  dccda,  tht  nanative  of  the  ret^ur  defigoing  him  heir  pro<* 
created  betwean  a  certain  man. and  woman  }  it  ia  founds  that  he  was  iervcA 
bcir  of  Jane  to  hit  father,  and  at  ioch  could  not  quarrel  any  of  hit  fathei'm 
deeds. 

TtY  contraft  of  marriage  in  1670,  between  Sir  John  Ayton, 
^  the  .appellant's  father,  and  Mrs.  Magdalen  Stewart,  daugliter 
of  Sir  William  Stewart  of  Invernity,  the  appellant's  mother, 
^  John  Ayton  the  grandfather,  obliged  btmf<ilf  to  refign  and 
famder  his  eftate  of  Ayton,  and  certain  other  lands,  in  favour 
ei  Sir  John  his  fon,  and  the  heirs  male  to  be  procreated  betwixt 
VpKiad  the  faid  Mrs.  Magdalen  Stewart,  whom  failing  to  his 
kdn  male  of  any  other  marriage,  whom  failing  to  his  heirs, 
Mk  aflignees  whatfoever,  referving  a  life-rent  of  part  of  the 
^itk  to  the  grandfather  and  his  lady.  In  terms  of  this  contraffc 
Aoova  charter  was  obtained,  and  infeftment  taken  by  the  ap- 
pdknt's  father  in  1671 :  and  in  1672  that  charter  and  inftrumenc 
lifiifiiie  were  ratified  and  confirmed  in  Parliament.  In  1684, 
tk  ifipcllant's  mother  died,   leaving   him  the  only  child  of  that 

Ia  1701,  Sir  John  the  appellant's  father,  married  the  refpon- 
4eat  Dame  Margaret  fitter  of  the  Iiord  Colville  his  fecond  wife. 
9?  die  contrail  upon  that  marriage,  Sirjohn  provided  the  faidDaroc 
Margaret  in  the  life-rent  of  one  half  of  the  eftate  fettled  upon  the 
Un  of  the  firft  marriage,  and  alfo  in  the  life-rent  of  one  half  of 
the  eftate  of  Kiucraigte,  (not  contained  in  his  firft  cootraA  of 
Mviage);  and  be  fettled  the  fee  of  that  eftate  of  Kincraigie,  to 
die  children  to  be  begotten  of  the  fecond  marriage  ;  and  further 
kmnd  himfelf  and  his  heirs  to  pay  to  the  faid  children  the  fum  of 
l^a/.  4i.  §d.  fterling,  with  intereft  after  they  arrived  at  the  age 
tf  finren  years.  Thereafter  Sir  John  conveyed  to  his  chUdrent 
die  refpondents  Robert  and  Andrew  Ayton,  the  fum  of  1333/* 
^^  &/•  fterling,  of  perfonal  eftate  ;  and  left  his  debts  to  be  paid 
by  the  appellant.  The  appellant  ftateSf  that  thcfe  debta 
ttDounted  to  4000/.  fterling  ;  and  that  the  yearly  income  of  the 
eftate  defccnding  to  him  did  not  exceed  300/.,  of  one  half  whereof 
tbe  refpondent  Dame  Margaret  was  to  enjoy  the  life-vent* 

Sir 


Z2%  C18ES  O^  APPEAL  FROM  SCOTLANti. 

Sir  John  the  f^ither  died  in  1703  ;  and  after  his  death  the  ap« 
pellan^  was  ferved  heir  in  fpecial  to  him  cum  bcneficio  inveniarii^  io 
the  lands  and  barony  of  Ay  ton.     The  words  of  the  fenrice  were 
**  Qui  jurat!  dicunt,  quod  quondam  Dominus  Joannes  Ayton  de 
*^  eodtm,  pater  Magiilri  Gulielmi  Ayton  nunc  de  codem  pro* 
^*  creat    inter    ilium    et  Magdalenam    Stewart^   ejus    primam 
*'  Sponfam,    latons  prxftntium    obijt  ultimo    veftit.   c(    fafit. 
**  &c.  et  quod  dift.  Mvi^jrifter  Guliclmus  Ayton  eft  legitimoset 
*<  propinquior  haerrs  di£l.  demortui  Joannis  Ayton  fui  patris  de 
**  omnibus  et  (ini^ulis  prx<1id«    terri8»  &c.    cum  beneficio   In* 
**  Yentarij  f  cundum  adiumParliamentiy  &c«^      In  the  inirentory 
given  up  by  the  appellant,  after  the  fervice^  he  not  only  fpecified 
the  lands  contained  in  the  firft  contraA  of  maniage,  but  alfo  the 
eftate  of  Kincraigie  and  lands  only  mentioned  in  the  Id  marriage 
contraft.    In  17051  the  appellant  brought  his  a£lion  of  redu£lioiif 
improbation  and  declarator   before  the  Court  of  Seflion  againft 
the  refpondentS)  for  fetting  afide  the  grants  and  provilions  made 
by  his  father  in  favour  of  the  lady  and  children  of  the  fecond 
marriagei  as  exorbitanti  and  as  being  done,  to  the  prejudice  ef 
the  firft  marriage  fettlement,  and  of  the  appellant  as  heir  of  the 
firft  marriage* 

The  refpondents  made  defences,  that  whatever  the  provifiiM 
in  their  favour  were  the  appellant  could  not  queftion  them,  becade 
he  was  ferved  heir  general  to  his  father,  and  thereby  fo  icpn- 
fented  him  that  he  could  not  call  in  queftion  any  deeds  done  by 
him* 

The  Court  on  the  i8th  of  July,  17 10,  <'  Found  that  the  ap- 
**  pellant  was  ferved  heir  of  line  to  his  father,  and  remitted  to 
<<  the  Lord  Ordinary  to  proceed  accordingly."  The  appellant  te- 
claimed  againft  this  interlocutor,  and  after  fundry  proceedings,  the 
Court  on  the  i  ith  of  July  17 16,  ^'  Found  that  the  appellant  wu 
*'  ferved  heir  of  line  to  his  father,  and  that  as  fuch  he  could  not 
**  quarrel  any  of  his  father's  deeds  and  afioilzied  the  refpondents." 
Knteied,  '|»jjg  appeal  was  brought  from  **  two  interlocutory  fei.tences and 

i7i7-'i's       *^  decrees  of  the  Lords  of  Seflion  of  the  i8ih  of  July  17 10,  and 
w  iilhof  July  1716/' 

Htads  of  the  Appellants  Argument. 

The  eftate  the  appellant  claims  was  fettled  upon  him  both  by 
his  father  and  grandfather  in  his  mother's  marriage  fettlement, 
which  was  completed  by  charter  and  fafine,  and  could  not  be 
Toided  by  any  gratuitous  deed  of  his  father. 

The  provifions  given  by  the  appellant's  father  to  his  fecond 
wife  and  her  children  were  very  exorbitant,  being  far  beyoiui 
what  his  circumftances  could  bear ;  and  the  refpondents  enjoy  an  ^ 
opulent  fortune,  whereas  the  appellant  has  not  broad,  but  by  the 
favour  of  his  father*s  and  grandfather's  creditors,  from  whom 
he  has  a  fmall  allowance  yearly,  until  the  event  of  this  appeal  be 
known. 

An  heir  ferved  in  fpecial  to  a  certain  eftate  whereof  his  prede* 
ccflbr  died  pofTefTed,  and  whereof  the  fucceflion  was  provided  to 
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him  by  a  marriage  rettlement  or  other  deed|  is  to  be  underRood 
heir  of  provifion  and  not  heir  general ;  and  therefore  not  liable  for 
deeds  done  to  the  prejudice  of  the  heir  of  provifion  ;  and  the  appel- 
iaot'a  fervice  pointed  him  out  heir  of  provi(ion  upon  his  mother's 
marriage  fettiement  as  being  William  Aytoni  nowof  Avtofii  and 
die  fon  of  Sir  John  Ay  ton  by  Magdalen  Stewart  his  iirft  wife* 

The  refpondents  contended,  that  by  the  words  Itgitimus  H 
fr^n^uiar  fuerfi  the  appellant  was  fenred  heir  general,  and  fo 
liable  univerfally  to  ail  his  father's  debts  and  deeds.  But  all 
briefs  direAed  forth  of  the  Chancery  in  Scotland,  to  warrant  the 
iaqueft  to  fenre  heirs,  are  formed  in  general  and  utuform  termt 
without  making  any  didindion  what  fort  of  heir  is  to  be  fenredf 
(Mr  upon  what  title  the  fervice  is  to  proceed,  and  the  re^lrn  of  tht 
imjueft  anfwers  the  propofitions  of  the  brief  regularly,  and  ia 
like  general  terms.  T^c  additions  of  the  return  of  the  inqceft,  viz* 
lUres  prwifioHti  vel  TattUf  are  only  of  late  ufed  though  required  by 
no  law,  it  does  not  follow  therefore  that  every  heir  feting  at 
lilitimus  tt  pr$pinqui9r  heres  is  heir  general,  becaufe  that  d'ftinc« 
tion  muft  appear  from  the  heir's  claim,  or  from  the  title  cf  his 
predecsflbr,  and  not  from  the  modern  additions  in  the  retoir  of 
the  iaqaeft.  The  words  kgitimus  et  prcpinqulor  h^res  mnft  be 
^^tt^o^di  ftcundum  fubjeSfam  materiam^  viz.  If  of  an  heir  of 
entail  it  is  under ftood  h£res  fecundnm  talltam ;  if  of  an  heir  of  pro* 
fifion,  by  a  contia^l  or  marriage-fettlement,  it  is  underllood  hdru 
fnolficnis  viriute  cwtraRus  matrimoniaiu.  And  although  the  words 
Urej  proviftonif  be  not  added  to  the  retour  of  the  appellant's  fer-  ' 
fice,  yet  the  refpondents  cannot  thence  conclude,  that  he  is  not 
heir  of  provifion,  or  that  he  is  liable  to  all  his  father's  deeds  as 
heir  general ;  for  it  is  certain  that  th:;  only  title  Sir  John,  his  ft« 
ther,  had  to  his  eft  ate,  was  the  furrender  thereof  made  to  him  by 
Sir  John  the  grandfather  in  his  marriage-fettlement,  whereby  tht 
fee  is  provided  to  the  appellant,  and  therefore  his  fervice  as  heii 
to  his  father  muft  be  as  heir  of  provifion  in  right  of  that  marriage- 
fettiement.  Befides,  the  appellant  knew  that  he  had  conveyed 
hi?  other  real  and  perfonal  eftate  to  the  refpondents,  the  children 
of  the  fecond  marriage,  and  that  they  were  pofTelTed  of  the  famcy 
ind  confequently  nothing  remained  for  him  to  be  ferved  heir  to, 
but  what  was  provided  to  him  by  the  marriage^fettlement ;  fo  that 
his  fervice  muft  be  circumfcribed  by  the  nature  of  the  inveftiture 
ipon  which  the  inqueft  made  their  retour. 

If  the  appellant  had  been  ferved  Ugitimus  et  propinquior  karet 

mafcului  wrtute  contraSfus  matrimonialis^  then  the  Court  would 

hare  retrenched  the  exorbitant  provifions  made  to  the  children  of 

the  fecond  marriage  \  and  notwithftanding  his  fervice  was  general, 

wanting  the  words  viriute  provtftoms^  &c.  that  did  not  alter  the 

cafe,  fince  where  there  is  a  fpecial  providon  by  marriage -fettle* 

neat,  the  law  is  anxious  to  .preferve  the  firft  fettiement  from 

being  voided  by  any  pofterior  deed,  efpecialiy  a  fecond  marriage- 

fettlement.    So  that  it  is  not  fo  much  the  perfon  that  the  law 

takes  notice  cf,  whether  he  be  heir  general  or  not,  but  the  detd 

that  is  done  in  fraud  of  the  firft  marridige-fettlement,  and  wiietlier 
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the  party  ferved  heir  be  entitled  to  the  proviGons  of  that  fctfk* 
ment.  For,  here  the  fubtlety  of  law,  that  hares  eft  eadem  peffm 
cum  defunSlQ  mud  yield  to  this  undoubted  principle  both  of  lat 
and  equity,  that  he  who  has  bound  himfelf  by  a  marriage -(ettle- 
menty  which  is  always  onerous  as  to  the  heir  of  the  maniqei 
cannot  voluntarily  and  gratuitoufly  evacuate  that  firft  fettlemeiiti 
and  it  is  certain,  that  fo  far  as  provifions  in  a  fecond  marriap- 
fettlement  are  exorbitant  they  are  gratuitous ;  and  there  wcie 
feveral  precedents  of  the  Lords  of  Seflion  in  the  like  cafe.  Itil 
not  to  be  imagined  that  the  appellant  would  make  up  a  title,  Xk 
order  to  give  up  to  the  children  of  the  fecond  marriage  the  prori* 
fions  made  by  his  grandfather  in  his  favoursi  by  his  motltfA 
mariage-fettlement  \  and  though  by  that  fettlement  he  wu  c»*' 
titled  to  the  tftate,  yet  it*  was  neceflary  for  him  to  be  fervH  hdr 
before  ke  could  call  in  queftion  fuch  deeds  as  were  done  by  kil ; 
father,  tending  to  difappoint  his  fucceffion,  but  that  fervicc  pW 
bim  no  further  title  to  the  eftate  than  he  had  formerly. 

Tie  refpondents  contended,  that  it  further  appeared  that  kti; 
was  ferved  heir  general,  becaufe  in  the  inventory  given  up  bf# 
him  he  had  included  the  lands  of  Kincraigie,  which  were  W^ 
fettled  upon  htm  by  his  mother's  marriage -contract,  as  well  as 
eftate  to  which  he  was  entitled  by  that  contra^.  But  the  gifi 
up  inventory  to  the  (herift  of  the  (hire  did  not  alter  the  natore 
the  fervice :  the  claim  for  the  fervice  recited  that  the  ap 
was  to  be  ferved  heir  cum  beneficio  inventarii  conform  to  ad 
1695,0.34.  parliament  1695,  ^^^  ^^^^  ^^  requires  no  inventory  to  be 
up  at  the  time  of  the  fervice;  but  only  requires  that  fuch  in^ 
tories,  when  made  up,  containing  the  whole  edate  of  the  de 
ibould  be  recorded  before  the  (heriff  in  the  (hire  where  the  efbtf 
lies ;  and  that  they  be  again  recorded  in  books,  appointed  by  ite 
Court  of  Seflfion,  that  creditors  may  know  what  eftate  beloogrf 
:o  their  debtor  at  the  time  of  his  death,  and  that  his  heir  ferviif 
cum  beneficio  inventarii  might  be  no  further  liable  to  his  debts  tte 
the  value  of  the  eftate  in  that  inventory.  The  making  of  fick 
inventory,  therefore,  could  never  fubje£l  the  appellant  to  tk 
gratuitous  debts  and  deeds  of  his  father  \  and  more  efpeciallj  iA 
the  prefent  cafe,  for  this  reafon,  that  Mr.  Colvill,  who  formed  tke 
appellant's  claim,  and  the  retour  of  his  fervice  as  the  fheriff^ 
clerk,  and  made  up  the  inventory,  negleded  to  order  the  (aae 
to  be  recorded  in  the  books  of  SelFion,  whereby  the  appellant  kl 
the  benefit  of  that  law,  and  made  no  ufe  of  the  inventory.  kA 
as  the  appellant  had  no  benefit  by  giving  up  inventory  of  the  laidi 
of  Kincraigie,  it  cannot  fubje£l  him  to  the  gratuitous  debts  ui 
deeds  of  his  father.  -J  I 

Heads  of  the  Refpondents*  Argument. 

The  defcription  of  the  appellant  by  his  father  and  mother  colli 
not  be  any  evidence  that  he  was  only  to  be  ferved  heir,  as  claim* 
ing  a  particular  provifion  by  the  marriage-articles  for  that  defcrip- 
tion was  equally  proper  to  a  general  fervice  as  heir  of  line,  andii 
properi  if  not  neceflary)  in  sdl  fcrviccs.    Had  the  intentioo  been 

oolf 
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only  to  ftrvc  the  appellant  heir  of  provifion  bjr  virtue  of  his  mo- 
thrr's  marriage-contraft,  there  had  been  no  occaGon  for  mention* 
ing  her  to  be  the  firji  wife,  becaufe  an  heir  of  provifion  has  right  to 
tbtft  proviGon,  whether  his  mother  be  Gril  or  fecond  wife :  but  Gnce 
he  was    to  be  fcrved  heir  of    line,  it  Mras   nccert'arjr  to  find| 
dbt  his  mother  was  the  firft  wife,  becaufe  otherwife  he  could  not 
bare  been  ferved  heir  of  line.     Thoufi;h  in  the  recital  of  the  Ser- 
vice he  is  defcribed  as  fon  of  his  father  by  Magdalen  Stewart}  his 
firft  wife,  yet  in  the  fervice  itf<tlf  and  retour  of  the  jury,  be  is 
ooly  found  Ugitimus  et  propinquior  hares^  without  referring  to  the 
manriige-articles  or  any  other  proviGon  whatfoerer,  which  could 
never  have  been  done  had  the  fervice  been  as  heir  of  provifion  as 
the  appellant  contends. 

Nor  does  it  alter  the  cafe,  that  the  tnfeftraent  upon  the  con* 
tnft  of  marriage,  whereby  it  appeared  that  the  lands  were  fet- 
tled upon  the  appellant  as  heir  male  of  the  marriage,  was  pro- 
duced; for  the  appellant  being  both  heir  of  line  and  heir  of  the 
narriage,  he  might  very  well  be  fcrved  heir  of  line,  as  he  was, 
vhcreby,  beGdes  his  right  to  the  lands  provided  to  him  by  his 
mother's  marriage-contra£l,  he  made  a  title  to  all  other  lands  his 
lather  died  fcifed  of. 

It  was  likew/ife  the  appellant's  intention  to  fcrve  himfelf  heir  of 
line;  for  otherwife  he  mud  have  conGned  himfelf  to  the  lands 
fettled' by  his  mother's  marri.ige  contraft ;  but  this  he  did  not,  for 
amongft  the  lands  given  up  in  the  inventory,  and  to  which  he 
claimed  right  to  fucceed  by  virtue  of  this  fervice,  arc  contained 
the  lands  of  Kincraigic.  Thefe  were  no  part  of  the  fettled  eftatej 
and  yet  the  appellant  would  no;r  pretend,  that  he  was  only  ferved 
heir  of  proviGon,  which  could  never  entitle  him  to  thofe  lands  of 
Kincraigie,  which  were  not  fettled  upon  him.  This  is  like  wife 
Donfirmed  from  this,  that  the  appellant  brought  an  afkion,  as  heir 
'6  his  father  to  avoid  and  fct  aGde  a  conveyance  made  of  thefe 
nds  to  the  refpondents,  the  minors,  by  their  father  ;  but  this 
souM  not  be  as  heir  of  proviGon,  for  thefe  lands  are  not  contained 
othe  feltlement,  and  confequentjy  he  mud  have  conGdered  him- 
ilf  as  heir  general  or  heir  of  line. 

When  an  heir  has  made  up  his  right  or  title  as  heir  of  line,  he 
hereby  becomes  by  law  univerfally  liable  to  the  payment  of  all 
hedebt5,  and  performance  of  pU  the  deeds  of  the  perfon  to  whom 
le  is  heir.  The  law  never  will  allow  him,  after  fubjeding  bim- 
elf  to  that  univerfal  reprefentation,  to  avoid  any  of  his  prede* 
tflbr's  deeds,  efpecially  where  they  are  for  valuable  conGdera* 
ions,  as  the  demands  of  the  refpondeots  are;  being  fecured  by 
articles  before  marriage,  in  conGderation  thereof  and  of  a  m^r*- 
iage-portion  paid.  And  therefore  Gnce  the  appellant's  fervice 
lo^  give  him  a  right  to  all  his  father's  real  eftate,  as  well  as  that 
vonded  ta  him  by  his  mother's  marriage-contrad,  the  confe- 
jueiice  auft  be,  that  he  mud  be  as  univerfally  liable,  as  his  title 
[ires  him  an  univerfal  right ;  and  therefore  he  is  tied  up  from 
Qcfttoning  the  deeds  ia  fayour  of  the  r<fpondents  made  by  his 
Kber,  whom  he  thus  claims  under.    This  has  always  been  the 

Q  uninterrupted 
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unintehrBpted  opinion  of  all  lawyersi  and  thus  the  judges  haite 
determined* 

After  hearing  counfel,  //  i^  ordered  and  adjudged^  thai  tie  peti" 
ti$n  and  appeal  ke  difmijffid^  aful  that  the  two  interlocutors  tbereim 
complained  of  bt  affirmod. 

Yat  Appellantf       Ja.  Stuart^  Tho.  Lutvfjche^  Hum»  Henclmam^ 
For  RefpondentSi  Rob.  Raymond^  Will.  Hamilton. 

Vide  the  cafe  Home  v.  Home,  No.  15.  of  this  Colledion.  Onm 
remarkable  diflPerence  between  that  cafe  and  the  prefent  is,  th^i 
here  the  fon  in  the  inventory,  (which  nererthelefs  is  faid  to  hare 
had  no  cflkA  for  his  benefit)  gave  up  lands  which  were  not  fettlecf 
upon  him  by  his  father's  contra£k  of  marriage.  In  the  cale  of 
Home  V.  Home,  there  were  no  lands  to  fucceed  to  but  thofe  con« 
cained  in  the  contra^  of  marriagei  and  fettled  upon  the  heir. 


Cafe  51.  William  Scott  of  Raeburn,  an  Infant,  by  his 

hXlsiib       Guardians,  ....  Appellants 

F^        Walter  Scott  of  Harden,  alias  Highchefter, 

ft 3  j«iw  an  Infant  by  his  Guardians,        -        *       Refpondeni. 

1713. 

pth  March  lyiS-ip. 

Tatlxk  —A  perfon  receives  right  to  an  ellate  fVom  hit  father,  tnd  the  foa  lAir- . 
Wards  esectttet  a  procuratory  of  rcfigoadon  fur  aa  entail  of  the  eftatCt  vriih 
prohibitory  and  irritaot  claufet,  to  himfelf  in  life-rent  and  to  hit  fadier  ii 
fee,  and  failing  of  him  to  the  heirt  male  to  be  procreated  of  hia  own  bodl^ 
and  failing  them  to  other  heirt  of  entail :  Thit  procuratory  was  rejHIerad  ■ 
the  legifler  of  Tailzies,  and  inhibition  ufed  againft  the  grantor*  b«t  no  chfl^ 
ter  or  fifiae  talcen  thereon :  It  it  found,  tbac  there  beli»  no  antrccdfrt 
onerous  caufe  for  making  thit  entail,  efpecially  In  fa?onr  ok  bdra  to  be  b^ 
igotten  and  bom,  and  feeing  it  icmaioed  in  the  temit  of  ■  perlboal  ri|^ 
without  being  perfedcd  by  charter  or  Cifine,  it  was  revocable  by  the  mdv 
thereof,  with  confent  of  hit  father  the  firft  infticute. 

C IR  William  Scott,  the  elder,  of  Harden,  in  the  county  of  Ber- 
^  wick|  had  two  fons,  William  and  Robert,  and  two  brotheri, 
Gideon  Scott  of  Highchefler,  (the  refpondent's  great  grandfatheri) 
and  Walter  Scott  of  Raeburn,  his  joungeft  brother,  (the  iippcl* 
lant*8  great  grandfather). 

In  March  1673,  upon  the  marriage  of  William  the  fon  {mho 
was  then  alfo  Sir  William)  with  Jane  Nifbet,  daughter  o\  Sit 
John  Nifbet  of  Dirleton,  Sir  William  the  elder  bound  himfelf  to 
fettle  the  lands  of  Harden  and  others  on  Sir  William  the  fota)  and 
the  heirs  male  of  his  bodv  of  that  marriage,  whom  failing  to  the 
heirs  male  of  his  body  ot  any  other  maniage,  whom  failing  to 
his  heirs  and  affignces  whatfoerer.  In  1674,  a  deed  was  exe« 
cuted  by  Sir  Wilham  the  father  in  terms  of  the  faid  ob^  "^^ 
upon  which  infcftment  was  taken  by  Sir  William  the  foa. 
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To  May  1686  Sir  William  the  fon  executed  a  procoratory  of 

Bgoation  for  a  new  entail  of  his  eftate ;  at  the  date  of  executing 

it  procuratory,  Sir  William  the  fon  was  under  the  difpleafure 

the  Govemmenty  and  neither  he  nor  his  brother  Robert  had 

J  ifliie ;  and  the  Earl  of  Tarras,  fon  of  Gideon  Scott  of  High« 

efter,  (who  would  have  fucceeded  to  the  eftate,  failing  iflue  of 

*  William  the  fon  and  his  brother  Robert,)  flood  forfeited  for 

afon.     By  the  Hid  procurator^  of  refignation  Sir  William  the 

I  *<  for  the  well  and  (landing  of  his  houfe  and  family^  and 

continuance  thereof  in  the  furname  of  Scott,  and  for  certain 

good  and  onerous  confiderations,  bound  and  obliged  himfel^ 

his  heirs  and  fucceifors,  to  make  due  and  lawful  refignation  of 

his  eftate  in  the  hands  of  the  fupcrior  in  favour  and  for  new 

iafeftments  thereof  to  be  given  to  Sir  William  Scott  the  elder 

of  Harden,  bis  father ;  whom  failing  to  the  heirs  male  to  be 

procreated  by  himfclf  of  his  then  prefent  or  any  future  mar« 

liage ;  whom   failing   to  Robert  Scott  his  brother,  and   the 

hetrs  male  of  his  body ;  whom  failing  to  William  Scott  of 

Raeburn/'  (the  appellant's  grandfather,)  and  the  heirs  male  of       ^ 

is  body  ;  whom  failing  to  the  other  heirs  of  entail  thtrein  men- 

oned,  **  the  defcendants  of  Sir  Gideon  Scott  of  Highchefter 

deceafed,  both  male  and  female,  being  always  upon  great  and 

weighty  confiderations  excluded  and  debarred  fK)m  the  fuccef- 

fion  in  all  events."  By  this  deed  Sir  William  Scott  the  younger 

iferved  to  himfelf  his  own  life-rent  of  the  whole  entailed  lands, 

hI. power  to  provide  for  a  fecond  lady  by  a  jointure  not  exceed* 

g  220L  4/.  5</.  fterling  per  annum,  and  the  children  of  fucH 

cond  marriage  with   portions  not  exceeding    1666L  \y.6d. 

erling.     It  contains  a  provifo,  that  it  (hould  not  be  lawful  to  the 

id  Sir  William  Scott  the  father,  and  the  other  heirs  of  entail, 

» alter  the  fame  or  the  order  of  fucceffion,  and  in  cafe  any  of 

itm  (hould  attempt  it,  the  deed  (hould  be  void,  and  the  perfon 

doing  (hould  forfeit  his  right,  and  the  next  in  fubftitution 

Olid  be  at  liberty  to  enter  \  and  it  alfo  contains  a  claufe,  that 

e  ftme  (hould  be  valid,  tlioogh  it  (hould  not  be  delivered  by  the^ 

anior  in  his  lifetime,  but  (hould  be  found  amongft  his  writings 

ter  bis  death. 

No  charter  or  infeftment  followed  upon  this  procuratory  \  but» 
the  abfence  of  Sir  William  Scott,  the  younger,  from  the  king- 
»n,  his  father  in  January  1691,  fent  the  (aid  procuratory  to 
Ir.  Menzies,  his  agent,  (who  had  drawn  the  fame,}  with  a  miflive 
Iter,  defiring  him  to  regifter  it  with  all  convenience  and  fecu- 
ty,  for  delays  might  prove  dangerous.  And  Mr.  Menzies,  in 
ily  fame  year,  prefented  a  petition  to  the  Lords  of  Sedion  for 
ir  William  Scott  the  elder,  and  the  other  members  of  the  cntaif, 
raying  that  the  fame  might  be  regiftered  in  the  regifter  of  en- 
lis  affpointed  by  a£k  of  parliament,  which  was  accordingly  or- 
sred  and  done.  Sir  William  Scott  the  elder,  Robert  Scott  hia 
eofld  fon,  and  William  Scott  of  Raeburn  (the  appellant's  grand- 
thcry)  the  three  perfons  firft  named  in  the  entail,  ufed  inhibition 
lb  in  1^9 1  againft  Sir  William  Scott  the  youngeri  to  prevent  hit 

Q^  a  making 
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making  any  deed  in  prejudice  of  ilie  entail.  Thefe  fieps  weie 
taken  without  tlic  privity  of  the  (grantor,  when  he  was  out  of  the 
kingdoni|  and  feveral  years  bciure  Lis  return. 

i^fter  his  return  to  Scotiaud,  in  1698,  the  father  and  fon  exe- 
cuted a  deed,  reciting.  That  though  Sir  William  Scott  the  jounger 
had  for  particuhr  reafons  at  tlie  time  fubfcribcd  the  deed  of~ 
i686y  yet  the  fame  was  left  to  be  further  confidered  by  him,  and 
no  ways  to  be  made  ufe  of  but  when  and  as  he  fhould  think  fie  b 
neverthslefb  that  it  was  in  his  abfence  and  without  his  order  pu^ 
into  the  public  regiftcri  he  bein^r  at  that  timeout  of  the  kingdom^ 
and  fiiicc  both  he  and  his  father  were  rcfolved  to  difcharge  antl. 
make    void  the  faid  deed,    to  the   end   that    their    fucccfliort 
might  either  run   in  the   tenor   of  the   former  infeftments  of 
their  tftacei  or  be  ordered  by  a  new  fettlement  of  the  faid  Sir- 
William  the  fon ;  therefore  they  exprefsly  declared  the  faid  decrf 
of  J 686  to  be  void  and  null,  and  tiiat  the  fucceflton  to  the  eftite 
(hould  by  no  means  be  regulated  therrby  :  and  the  faid  Sir  Wil« 
liam  the  father  did  thereby  repone  and  rcllore  the  faid  Sir  William 
the  fon  in  his  full  ri|;ht  and  pUce  of  the  premifes  as  before  the 
making  of  the  faid  tailzie,  whi;  h  he  for  himfclf  and  all  the  other 
heirs  of  entail  perpetually  renounced  in  his  favour. 

In  1691;  Sir  William,  father  and  fon,  raifed  an  aftion  of  re- 
duflion  improbaiion  before  the  C^urt  of  Seflion  againft  the  hcin 
of  entail  for  reducing  the  deed  of  168O;  in  this  aQion  the  de- 
fenders did  not  appear,  and  decree  of  certification  was  obtained, 
declaring  that  tlie  deed  fo  reduced  if  produced  in  any  Court 
was  to  be  looked  upon  as  falfe  and  forged,  and  to  bear  no  faith. 

For  fome  time  no  new  fettlement  of  the  eftate  was  made ;  bnti 
in  1705,  Sir  William  th<;  fon  executed  a  new  entail  of  the  eftatei 
proceeding  upon  the  recital,  that  ^^  Whereas  I  have  a  plentiful  cftatff 
*<  conveyed  to  me  from  my  progenitors  of  the  iurname  of  Scottp 
*^  vihlchl  am  rcfolved  to  tranfmit  and  continue  in  the  faid  name 
<^  of  Scott,  for  the  laiiing  well  and  fiandii^g  of  my  family  in  the 
<<  faid  name  in  all  time  coming ;"  therefore  he  fettled  his  eftate 
to  himfelf  and  the  heirs  male  of  his  body,  whom  failing  to  his 
brother  Robert  and  the  heirs  male  of  his  body,  whom  failing  to 
the  refpondent  (grand fon  of  the  faid  Earl  of  Tarras,  who  was  foo 
of  Gideon  Scott,  the  faid  Sir  William's  elded  uncle)  and  the  hcin 
male  of  his  body,  whom  failing  to  Walter  Scott  of  Raebum  (the 
appellant's  father)  and  the  heirs  male  of  his  body,  whom  faili4[ 
to  certain  other  heirs  therein  mentioned :  referving  a  power  to 
Sir  William  the  grantor  to  alter  this  entail.  The  principal  diffe* 
rence  between  this  and  the  deed  of  1686,  was,  that  the  deficend- 
ants  of  the  Earl  of  Tarras,  who  were  totsdly  excluded  in  the  for- 
mer deed,  were  by  this  latter  deed  called  to  the  fi^celfion  in 
preference  to  the  Raeburn  branch. 

Sir  William  Scott  the  father.   Sir  William  the  foOa  and  his 
brother  Robert,  haying  died  without  iflue  male,  the  appcUpnt 
was  ferved  heir  to  his  grandfather  William  of  Raebum*  the  pedoo 
next  called  to  tho  fucceffion  by  the  deed  of  16^1  and-therenpoit 
an  a£tioa  was  brought  by  him  ^nd  his  guardians  bcforetho  Court. 

a  ef 
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f  Seffion  againll  the  refpondent  and  his  guardianSf  for  reducing 

iicft  Toidiiig  the  deed  of  rcTocation  executed  by  Sir  William  Scott 

ildLcr  and  younger,  and  the  faid  decreet  of  certification,  and  alfo 

ior  avoiding  the  fecond  entail.     In  this  a£lion  the  appellants  in» 

b^ed  that  che  deed  of  rcTocation  was  void,  becaufe  neither  father 

ikor  ion  apart  nor  jointly  had  power  to  recal  the  former  rnti^tly  for 

Sir  IVilliam  the  younger  was  divcfled  of  the  fee,  and  only  re- 

mmtned  life-renteri  and  as  fuch  could  have  no  heir  or  fuccrflbr, 

and  confequehtly  cotld  not  alter  t!)e  fucceiFion ;  neither  could  Sir 

Vfilliam  the  elder  do  it,  becaufe  he  had  not  an  abfolute  but  onlj 

a  conditional  right  by  the  provifoes  of  the  entail ;  which  among 

odiers  were»  th^it  the  defcendants  of  Sir  Gideon  Scott  (the  re-* 

(pondent's  great  grandfather)  ihouKl  be  excluded  from  the  fuc« 

cefion  in  all  events  \  and  that  he  (liould  not  alter  the  courfe  of 

{Kcelfion  in  prejudice  of  the  heirs  of  entail,  and  if  he  fhould  do 

ia  dw  contrary  that  fuch  dee  J  thould  be  void  \  and  they  infifted, 

that  the  {M  decree  whereby  ihu  entail,  under  which  the  appellant 

claims,  was  declared  to  have  been  faifc  and  forged,  was  null,  the 

sfiion  implying  a  contradidlion.     For  the  purfuers  in  that  a£lio6» 

IB  their  deed  of  revocation,  and  in  their  Itbcl,  fet  forth  that  the 

eotail  was  made  by  them  and  recorded  as  the  law  direds,  and  yet 

iathe  fame  libel  they  conclude  that  the  fame  deed  (hould  be  de« 

creed  to  have  been  falfe  and  fori^ed. 

lathis  aAion  the  refpondent  appeared  and  made  defences: 
sad  die  caufe  being  heard  before  the  Lord  Ordinary,  his  lordfhip, 
flithe  iBthoJ  June  1712,  *^  Reptrlled  the  a]leg;ition  made  for 
*thc  appellant  againft  the  decree  of  ceritHcation,  and  found  the 
*&id  decree  fufficient  to  exclude  his  title  in  that  aclion;"  and 
te this  interlocutor  his  lordfliip  adhered  upon  the  17th  of  Febru- 
^1713.  The  appell;int  reclaimed  to  the  whole  Court,  and  their 
hnUhips,  upon  the  2;^d  of  June  1713%  "  Found  that  there  being 
^  ao  antecedent  onerous  caufe  made  or  done  to  Sir  William  Scott 
**  die  younger,  of  Harden,  for  makin^z  the  former  entail  of  his 
^  eftate,  efpecially  in  favour  of  heirs  to  be  begotten  and  born, 
"  sod  feeing  the  faid  entail  did  remain  in  the  terms  of  a  perfonal 
*'  light  without  being  perfe£led  by  charter  and  fafine,  it  was  re- 
**  vocable  by  Sir  William  the  maker  thereof,  with  confent  of  Sir 
^  Williaai  his  father,  the  firft  indiiute,  and  is  a£lually  revoked 
"  by  them  conform  to  the  revocation  in  procefs;  and  therefore 
^  found  DO  need  to  advife  the  relevancy  of  the  reafons  of  reduc- 
**  tioo  proponed  againft  the  faid  decree,  but  aflbilzied  from  the 
"  leduAion  of  the  fecond  email  and  the  faid  decree  of  certification 
^  fimplJcifer.** 

The  appeal  was  brought  from  '*  feveral  interlocutory  fentences  Entered, 
**  and  decrees  of  the  Lords  of  SeHion  of  the  18th  of  June  17 12,  >  Decxyif. 
**  the  17th  of  February  and  23d  of  June  1713-" 

HeaJs  ff  the  Appellanfs  Argument. 

Shr  William  Scott  the  younger  having  divefted  himfelf  of  his 
|(hM  ^irttbom  reCsrving  any  power  to  alter^  and  the  entail  being 
»  Q^  3  delivered 
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deliferf d  to  Sir  Wtlliam  the  fathery  as  inftitute  in  the  entaili  ail 
he  having  got  the  fame  recorded  by  authoritj  of  the  Lords  rf 
Srflion,  and  ferved  Sir  William  the  younger  with  inhibition  to 
prevent  his  making  any  deed  in  piejuilice  to  the  firft  entail^  he 
could  not  thereafter  recall  or  void  the  fame  at  bit  pleafare. 

The  maker  of  a  {gratuitous  or  voluntary  deed,  whereby  the  grant- 
or is  diveftcd  of  the  fee  has  no  power  by  the  law  of  ScotUodia 
alter  it  at  pleafure,  though  no  charter  or   iufeftmenc  followed 
thereupon,    i  d.  Any  perfon  may  dirr  ft  or  oblige  himfclf  at  firmly 
by  a  gratuitous  deed,  as  by  a  deed  foi  valuable  confiderationi* 
idly,  In  this  cafe  the  entail  recites  to  have  been  executed  for  cer« 
tain  good  weighty  confuicrations  and  oneious  caufes,  fo  that  it  was 
not  gratuitous ;  for  by  the  law  of  Scotland,  an  inftrument 
deed  fokmnly  executed,   containing  any  confeffion  or 
tion  concerning  matters  of  hQ^  proves  fully  againft  the  Inb- 
fcriber  of  fuch  inftrument,  which  muft  the  rather  hold  in  Urn 
cafe;  efpecially  feeing,  3dly,  The  deed  was  made  in  favour  of 
.the  father,  from  whom  originally  the  eftate  flowed,  and  the  other 
heirs  of  entail  in  their  order,  becaufe  their  cftates  were  entailed. 
to  the  fame  line  of  fucceflion  that  the  eftate  of  Harden  was :  So 
that  the  firft  entail  is  to  be  conlidered  as  a  real  and  oneroos  lettk- 
ment  made- betwixt  the  father  and  f.>n,  whereby  they  mntnaHy 
agree  to  divcft  thcmfelves  of  the  power  of  altering,  for  prefeniey 
the  eftate  in  the  line  chofen  by  them.     But,  4thly,  By  the  oovfc 
of  decifions  in  Scotland  mutual  entails  have  always  been  admimd 
as  onerous  caufes  for  each  other:  as,  for  inftance,  if  Sir WiUiM 
Scott  the  elder  and  younger  on  the  one  part  had  ftttled  the  cftalB 
of  Harden  in  default  of  iffue  male  of  both  their  bodies  to  the  appe^ 
lant's  grandfather,  and  at  the  fame  time  he  had  fettled  his  eftite 
of  Raeburn  in  default  of  ifTue  male  of  his  own  body  upon  the  iaki 
Sir  William  Scott,  and  their  iflue  m^le,   thefe   mutual  entaib 
would  have  been  valuable  coiifidcratious  for  each  other,  and  cooM 
not  have  been  altered  by  either  party,  and  this  was  in  cfFccl  tk 
cafe.     For  the  appellant's  grandfather,  in  1681,  five  years  bcfoit 
Sir  William  Scott*s  entail  was  made,  fettled  his  eftate  upon  hU 
-own  heirs  male,  whereby  ."^ir  William  Scott  and  his  heirs  mal^v 
would  have   fucceeded  in  the  courfe   of  fucceflion  before  tla^ 
grantor's  heirs  of  line  \  and  Sir  Willi.im  Scott  elder  and  yonngr^ 
are  fubfcribing  witnefles  to  this  deed  of  fcttlement :  and  that  diL-^ 
was  a  confidcration  in  making  the  firft  entail,  does  plainly  appeal 
from  thefe  words,  which  are  part  of  the  deed  of  entail,  viz.  "  Bc-*^ 
«<  caufe  he"  (the  faid  Sir  William  Scotr,  jun.)  **  knew  their  efiatci^ 
<<  were  entailed  upon  their  heirs  male,  and  that  they  would 
<*  alter  thefe  entails  and  courfe  of  fucceflion  therein  fet  down,' 
as  in  reality  they  have  not  done.     Buc  whether  the  firft  entail 
gratuitous  or  not,  it  is  equal  in  this  cafe  \  for  it  is  not  denied  thit^ 
the  fecond  entail  under  which  the  refpondent  claims  was  gratui*^ 
i6si»ci8.    tous,  and  by  the  a£t  of  parliament  1621,  c.  18.  may  be  redttCpi^ 
at  the  inftance  of  the  heirs  of  the  firft  entail,  who,  with  refpefi^ 
to  the  heira  of  the  fi^cond  cntaili  sire  lawful  €rediU}ro.    Tbov^ 


CiSiS  ON  ill")»SilL  FROM  SCOTLAND.  13  i 

fio  refignation  or  charter  and  infeftment  followed  upon  the  firft 

entail,  yet  Sir  William  Scott  having  referred  no  power  to  alter 

the  entail,  as  is  ufu^l  in  all  cafes^  when  fdch  referred  power  is 

intended,  was  bound  the  moment  he  executed  the  deed  of  entail ; 

and  the  making  refigniiion,  and  taking  out  charter  and  infeftment 

thereon,  concerned  only  the  heirs  of  entail,  but  not  the  maker 

thereof,    he  having  given  a  power  to  any  perfon  they  (hould 

appoint,  to  furrender  the  eftatc,  when  the  heirs  of  entail  pleafed  i 

and  though  the  faid  Sir  William  the  younger  had  objeAed  againft 

fuch  furrendcr,  yet  he  could  not  have  (topped  it,  and  therefore 

the  obligation  mud  remain  binding  upon  him  and  his  heirs,  who 

had  no  intereft  in  the  fee  fimple  of  the  eftatc,  except  the  forefatd 

refcrvations  in  favour  of  a  fecond  lady  and  children,  which  exclude 

all  other  refervations*     For  exceptio  Jirmat  regulam  in  cafihus  non 

txceptis. 

'    By  the  following  words  of  the  a£l  of  parliament  1685,  c.  12.  i(S5»cts. 

▼iz.  *^  The  original  tailzie  once  produced  before  the  Lords  of 

^  Seflion  judicially,  who  are  hereby  ordained  to  interpofe  their 

^  authority  thereto,  and  that  a  record  be  made  in  a  particular  re« 

^  gifter-book,  to  be  kept  for  that  eflFe£t,  wherein  (h^ll  be  recorded 

<'  the  names  of  the  maker  of  the  tailzie,  &c.  and  being  fo  inferty 

^  his  majefty,  with  advice   and  coofent  forefaid,   declares  the 

^  fjme  to  be  real  and  eiFedlual,  not  only  againft  the  contraveners 

^  and  their  heirsi  but  alfo  againft  their  creditorSf  compryfers^ 

^  adjudgcrs,  and  other  fingular  fucctflbrs  whatfoever,  whether 

**  by  legal  or  conventional  titles  |"  it  is  plain  the  entail  is  a  real 

ind  effe£lual  right  after  the  fame  is  exhibited  before  the  Lords  of 

6efBon  and  recorded  as  above. 

It  is  plain  Sir  William  Scott  the  elder  had  the  entail  in  his  pof« 
icflion,  as  app<rars  from  his  letter  to  Mr.  Menzies  for  recording 
the  (ame,  and  Mr.  Menzies's  receipt  for  3/.  8/.  fterling  as  the  fees 
diereof ;  and  the  Scots  law  prefumes  it  was  a  delivered  deed  when 
it  appeared  out  of  the  hands  of  the  grantor  ;  neither  did  Sir  WiN 
liun  the  younger  make  any  objeAioo  againft  the  recording  of 
Ae  faid  entail  for  ftven  years  thereafter,  nor  did  he  ever  fay  that 
Itts  father  had  indirr&ly  got  up  the  faid  deed  of  entail ;  and  there 
h  no  -doubt,  if  he  had  not  delivered  it  to  his  father,  he  would 
have  demanded  his  oath  upon  the  way  and  manner  how  he  got 
^e  fame. 

The  appellant  fupports  his  cafe  by  the  deciliOn  of  the  Court  of 
SeflSon,  affirmed  by  the  Houfe  of  Lords,  in  the  cafe  of  Sir  John 
Shaw  V.  Dime  Margaret  Houfton  and  Sir  John  Houfton  her  hof- 
''^Qd,  10  Mardi  1717-18:  the  worda  of  the  decree  of  the  Court  of  Ko.  4^  of 
ScfBonare,  that  the  irritancesandclaufesnot  to  alter  were  binding  A»»^o**««« 
^'Pon  Sir  John  Shaw,  who  made  the  entail  then  in  qtteftion,even  fup-    ^^ 
P^^fig  Sir  John  Houfton's  lady  to  have  been  a  gratuitous  fubftitate 
^^   heir  of  entail.    That  cafe  of  Shaw  and  Houfton  was  very 
^^eh  ftronger  than  die  prefent,  for  Sir  John  Shaw  kept  the  eotaU 
'P  Hit  own  hands,  and  never  perfoAed  the  fame  by  charter  and 
^I^Qe.    adlf I  That  entail  was  made  in  favour  of  himfelf,  as  the 
^fk  iaftitute  with  a  power  to  alter }  and  the  obligations  or  irri- 

0^4  tancici 
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tancies  were  only  to  commence  upon  the  heirs  of  entail  agreeable 
to  the  ftatute  1685.  sdly.  Albeit  Sir  John  Shaw's  cnuii  vaa 
made  in  a  marriage -I'ertkment,  yet  that  did  not  alter  the  cafe ;  that 
fettlement  was  no  fuahcr  onerous  than  in  fo  far  as  concerned  the 
wife  and  children  of  that  marriage  ;  the  entail*  in  fo  far  as  it  ex* 
tended  further,  was  a  choice  gratuitous  and  free ;  and  yet  the 
Court  of  Scflioo  in  the  one  cafe  decreed,  that  the  two  Sir  William 
Scotts  joining  together  could  alter  that  entail,  and  in  the  other 
cafcy  that  Sir  John  Shaw  was  bound  by  the  claufes  irritant  not  to 
alter. 

Heads  of  the  Refpondenfs  Argument. 

The  deed  in  quedion  was  not  delivered,  but  on  the  contrary 
was  intended  not  to  be  delivered,  there  being  a  claufe  in  the  deed. 
difpenfing  with  the  not  delivery  in  cafe  of  his  deaths     It  is  true  ic 
was  recorded,  but  that  was  done  without  either  the  order  or  pri^ 
vity  of  the  grantor :  for  thefc  are  the  words  in  the  deed  of  rcTOca* 
lion.     ''  It  was"    (meanin&;  this  deed)    ^<  in   my   abfcnce 
f'  without  my  order  put  into  the  pu'jlic  regifter,  I  being  at  thai 
<<  time  abroad  out  of  the  kingdom.*'    This  therefore  can  never 
jbe  looked  upon  as  a  deed  delivered  by  Sir  William* 

Thou>(h  it  contain  no  power  of  revocation,  that  is  of  no  confe— 
quence,  it  being  unneccfTary,  becaufe  by  the  law  of  Scotland,  it  i^^ 
alterable  vi  its  own  nature,  being  confidered  only  as  an  totcntioiL 
or  deftination  of  fuccefTion  to  take  place  after  his  death,  in  cafe  he 
ihould  not  uiuke  any  alceratlon  therein.    This  is  the  undoabced 
law  of  Scotland,  arul  fo  it  is  laid  down  by  the  greateft  lawyers 
that  country  when  writing  on   this  fubje£l :  and  the  judges  ai 
often  as  any  quedion  of  that  kind  has  come  before  them,  have  fo 
determined  it,  particjLiriy  in  the  cafe  of  Lord  Lindores,  where 
dres'^^'c'fe    ^^^1  f^^^^^  ^^^**^  *  voluntary  fctrlement,  though  under  the  ftriflcft 
Dair)mpie/  provifions  not  to  jlicT,  \v;is  Itill  alterable  at  pleafure  by  the  fiiK 
8Dlc.  ,^i^.  maker.     So  tliat  claufci  of  revocation  are  not  of  any  ufe  in  deeds 

Though  Sir  William  the  maker,  obliged  hinifelf  to  reGgndiC 
edare,  and  make  InrnKU' on'y  lifcrenter ;  yet  that  reHgnatioa  or 
fi.ttien;e[.L  nevtrr  was  ni  idc,  and  the  deed  continued  only  us tke 
nature  of  a  dccluratioti  of  uli.t  was  then  intended  ;  whicji,  m^ 
been  fuid,  cotitinueJ  alterable  .it  pleafure. 

As  to  the  c'-tfe  of  Snaw  and  liouliou  ;   id,  Sir  John  Shaw,  vbo 
made  the  fttikarr.  nt,  v.  ..s  cxpi>.fsly  tied  up  from  making  any  alte^ 
ration  ;  but  in  t)ie  cafe  in  qavdion,  there  is  no  fuch  redri£lioi^ 
upon  Sir  Wiili'iin   the   Uv.i\  tii^fc  redriciions  are  only  put  ups^ 
Sir  William  the:  f  ri.tt,  :.-;d  tlie  lirirs  fabliilutcd  to  him.     BefideSf 
tlioii  J)  the  dcea  ol  iCb")  ..c  ciliea  an  obligation,  yet  the  faid  Si^ 
William  c*  e  1  ?  -  was  vui  ii..uiui  10  any  other  perfoa ;  fo  that  if  *^ 
be  to  be  called  «n   :i.'r«.rmc'!t,  =1  is  unly  with  himfelf,  which  fliei^^ 
it  to  'u'     ny    11  li)    ua'ta  :   jr   :»   **J:1.     2il,  In  the  cafe   of  Shai^ 
and  ii-  all  '  i     '•«'  i  r-iLfucti  v  ib  i^^j  ma  rri  age-con  traft,  and  was  ^ 
fu!  liiii  .'^rtcn'-.n   lif'A'.^t  f'.iii,  :.'!u  parties,  pubiigkly,  and  witi^ 
thr  ^icui-.il  iuicuinu;  cxucauU  and  duly  re^idertd  \vith  GOilfci'5 
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o(  all  partieSi  and  was  made  upon  an  onerous  caufe  or  valualble 

coofideration.     For  Sir  John  Shaw  the  father,  who  was  a  party 

to  that  agreement,  had  quitted  liis  liferent  of  the  l.inds  thereby 

iintled,  and  had  made  feveral  other  provifions   in  view  and  confi* 

deration  of  that  very  fettlcment ;  but  in  the  fettlement  in  queftioti 

^liere  was  no  valuable  conflderation,  no  contra£l  witli  diflfercnt 

parties,  but  a  deedpoii*  containing  a  deilination  of  fuccefllon  not 

i  xitended  to  be  dcliveredi  and  made  purely  to  guard  the  eftate 

^pinft   the  dreaded   forfeiture.       3d,    In    the  cafe    of    Shaw 

r  here  was  a  power  to  the  father  and  fon  to  alter  the  fame  together, 

"which  (hewed  that  the  father  had  an  intercft  in  the  covenant,  but 

here  was  no  other  party,  nor  any  other  intereft  than  that  of  the 

naaker  of  the  tailzie. 

By  the  law  of  Scotland,  no  man  can  difpofe  of  any  eftatc  of  in* 
heritance  by  will,  but  mud  do  it  by  deed ;  (hould  then  the  appel- 
lant's doctrine  take  place,  that  a  man  who  once  by  deed  obliges 
himfelf  to  make  any  voluntary  fettlement  of  his  eftate  muft  purfae 
that  and  cannot  alter  it,  the  confequence  would  be,  that  no  man 
could  make  any  voluntary  fettlcment  but  once  in  his  life ;  which 
is  attended  with  confequences  too  obvious  ever  to  be  received. 

The  deed  whereby  the  appellant  inGfts,  that  the  refpondent  was 
cxcladedy  was  only  made  upon  a  certain  view,  on  confideration  of 
the  ctrcumftaoces  of  the  family,  as  they  then  ftood,  which  after- 
vuds  were  altered  i  and  that  deed  was  not  a  contra£l  or  fettle- 
ment, but  only  an  intention  to  make  one,  which  was  never  madCp 
and  the  grantor  was  confequtntly  at  liberty  to  alter  it  in  favour  of 
the  refpondent  his  heir  at  law. 
After  hearing  counfcl,    //  //  ordered  aud  adjudged^  that  the  faid  J"^§n»ent, 
3r:4    tttitloH  and  appeal  be  dif miffed  J  and  thai  the  faid  feveral  interlocutors  |-'|g.|g! 
T^    XhtTMi  complained  of  be  affirmed. 

For  Appellant,         David  Dalrymple.     Thomas  Lutwyche. 
<  i4      For  Refpondent,      Rob.  Raymond.  Jo.  Pringle.   IVil.  Hamilton^ 

Fide  the  cafe  Muirhead  v.  Muirhead,  No.  2.  of  tUs  coUeAion; 
vhere  a  difpofition  was  found  to  be  revocable  even  where  infeft- 
mcnt  had  been  uken  thereon. 

A 

ll^  *  I  retala  this  technical  KngliHi  exprefiion,  merely  to  mentjon  what  perhaps  is  not 
pneraUy  known  if  Scotland,  that  iu  England  thexe  are  two  forts  ot*  deeds,  derds/://,  in4 
HCds  indinttd:  a  deed  poU  is  a  deed  conHfting  of  one  part  only  \  a  dfed  indenud  confiHa 
of  Bote  parts  than  oncy  and  the  parties  to  it  interchangeably  execure  the  levers  1  parts  or 
capies.  The  bticr  ia  called  an  indenture  beciufe  the  top  of  it  ii  indeoud  Of  cut  ia  an  un* 
diitios  fliape  j  whereas  a  deed  poll  i&  cut  ftraiglic  or  filled. 
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Cifosa^  John  Arratt  late  Profeflbr  of  Philofophy 

at  St.  Andrews ;  -  •  Appellant ; 

John  Wilfon,        -  -  •  Ref^dent. 

23d  March  1718-19. 

Tr^.— ^irramAances  inferrinf  the  truft  of  a  difpofitioi*,  bearing  to  be  beril* 
able  aim!  irrr(i<reiiuble,  and  upon  which  infeicment  had  tAllowcd. 

The  iruft  being  declared,  the  rruftee  is  ordrred  to  concioue  in  poflTcffioa^  udl 
it  be  rrdcemed,  or  proved  that  he  was  paid 

Aftrr  federal  ioterlocutora.  holding  the  appelant  ai  confieflfed  for  not  depoabgt 
tite  appeal  is  brought  that  be  mt^hc  be  rcponed  to  bit  oath,  but  the  iaicr* 
Ir>cuCors  are  affirmed. 

/Ij  tt  mttui  — Doling  the  dependance  of  this  proceftv  the  trtftve  kitim 
arrefted  ihe  giantor  uf  the  difpofitioa  upon  one  of  the  debCe  pai4  bf  lad 
afli^ned  to  Aich  truflce,  and  while  under  capti'm  h«ving  taken  Aoa  tbi 
grsntor  a  difchwge  and  renunciation  of  all  truft,  and  a  difcl«iaier  of  bit 
a^on  of  re.iu£lion  :  this  difchargc  reduced  upon  the  head  of  «»  cr  laifBf } 
and  the  truOee  is  ordered  10  pay  ioL  Scuit  of  expencesi  before  be  flMuld  bt 
heard  in  the  principal  caufe. 

Cy/i.-K^o/.  cofts  g'ven  againft  the  appellant. 

^T^IIE  refpondcnt  brought  an  a£lion  of  reduflion  and  declarator 
-''  ,  againft  the  appellant^  before  the  Court  of  S^rflion,  for  re- 
ducing: a  difpofition  granted  by  him  to  the  appellant  of  the  eftace 
of  Baikie  and  other  lahda,  and  for  declaring  that  the  fame  wa 
granted  upon  trult  only.  The  circum (lances  which  gave  rife  to 
that  action  are  dated  by  the  rcfpondent,  as  follows  : 

That  Thomas  Wilfon  the  refpondent's  father  being  in  hit  life- 
time feifed  of,  or  having  right  to  the  efl^^te  of  Baikie  and  other 
lands  to  the  value  of  above  loc/.  flerling  per  annumi  on  which 
there  were  feveral  adjudications,  and  other  pretended  incnm- 
brances,  the  greateft  par(  whereof  were  founded  upon  null  and 
exiinguiUied  debts,  agreed  to  fettle  the  ellate  upon  the  refpondenti 
on  his  giving  fecurity  by  bond,  to  pay  his  father  and  mother  200 
merks  Scots  per  annum  during  their  lives,  and  tlie  refpondcnt  and 
the  appellant  (who  out  of  pretended  friendOiip  to  the  refpondent 
did  voluntarily  offer  to  become  bound  with  him  as  furcty  therein, 
nnd  to  whom  the  refpondent  gave  a  counter  bond  to  indemnify) 
having  gr tinted  a  bond  for  payment  of  the  faid  annuity,  the  re* 
fpondent's  father  accordingly  on  the  29th  of  March  1709  executed 
a  difpofition  of  the  faid  e(late  in  favour  of  the  refpondent  and  his 
heirs : 

That  the  appellant,  whilft  this  agreement  was  tranfaQing,  hav- 
ing told  the  refpondent,  that  he  the  refpondent  would  never  be 
able  to  carry  on  fuch  fuits,  as  would  be  neceflary  for  reducing  the 
faid  incumbrances,  particularly  againft  James  Blair  of  AtdUair, 
to  whom  tlie  greateft  part  thereof  had  been  aflSgned,  and  agabft 
whom  the  appellant  faid  that  he  had  a  perfonal  execution,  and 
could  thereby  force  him  to  reafonable  terms ;  and  therefore  pro- 
pofed  that  if  the  refpondent  would  colourably  transfer  his  right  of 
the  faid  eftate  to  bimj  he  would  not  only  carry  on  fuch  fuita  in  his 

own 
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own  ntmff  and  difburfe  what  money  Qiould  be  neceflary  for  that 
purpofe,  but  would  alfo  pay  off  any  prefiing  debtSi  which  the  re- 
ipondent  owed,  and  t^ke  dlfcharges  for  the  fame,  and  lend  him 
money  for  carrying  on  his  trade ;  and  it  was  exprcfsly  agreed  that 
the  appellant  (hould  not  make  any  agreement  with  the  (aid  James 
Blairy  or  any  other  of  the  faid  pretended  creditors^  without  the  r^ 
fpondcnt's  confent,  and  that  upon  payment  of  what  money  he 
fhould  fo  really  diiburfe  for  or  lend  to  the  refpondent,  with  intereCb 
for  the  fame,  and  being  indemnified  from  the  faid  annuity  he 
fliould  re-convey  to  the  refpondent ;  and  the  appellant  dcclar^  he 
^vould  take  nothing  for  his  own  trouble,  although  the  refpondent 
offered  him  icoo  merks  Scots  on  that  account :  that  the  refpondent 
vras  by  thefe  means  induced  to  acctpt  of  what  had  been  fo  pro- 
pofed  by  the  appellant,  and  did  accordingly  Agn  a  difpofition  oC 
hit  eftate  to  the  appellant,  bearing  date  the  30th  of  March  lyopg 
the  day  next  after  the  date  of  the  refpondent's  father's  faid  con- 
veyance to  him  i  but  defigned  not  to  deliver  the  fame,  until  what 
had  been  fo  agreed  upon  between  the  appellant  and  him  (hould  be 
put  in  writing.     That  the  refpondent's  father  being  entitled  to 
federal  debts  and  fums  of  money  from  the  faid  James  Blair,  did  at 
the  fame  time  for  enabling  the  appellant  to  make  the  better  terms 
with  him  for  the  rrfpondent's  benefit,  aflign  the  fame  to  the  ap« 
pellant,  who  thereupon  by  a  bond  or  writing  of  the  fame  date^ 
obliged  himfclf  to  be  accountable  to  the  refpondent's  father^  hit 
heirs  and  afligneest  for  what  fliould  remain  thereof  after  payment 
of  the  fiid  Blair's  jud  demanc^s,  and  his  the  appellant's  own 
charges:  and,  that  the  appellant  afterwards  got  into  his  hands 
both  the  refpondent's  and.  his  father's  faid  difpofitions  of  the 
eftate,  on  pretence  of  fliev/ing  them  to  his  lawyer,  and  on  a  pro- 
mife  to  return  them,  which  he  never  did  perform ;  and  that  he 
might  be  maftcr  of  the  whole  writings,  he  caufed  his  agent  one 
Thomfon  to  borrow  up  the  fame,  whofe  receipt  the  refpondent 
produced  in  procefs : 

That  the  appellant  did,  indeed,  at  diffierent  times  lend  the  re- 
fpondent feveral  fums  of  money,  amounting  in  the  whole  to  about 
30/i,  for  payment  whereof  the  appellant  gave  him  feveral  promif- 
iovj  notes ;  and  the  appellant  paid  fome  fmall  debts  for  the  re- 
fpondent, but,  inftead  of  difcharges,  he  took  afltgnments  thereof 
to  himfelf,  and  did  alfo  commence  fuits  againft  the  feveral  pre- 
tended creditors,,  but  foon  agreed  the  matter  with  them,  and  par- 
ttcalarly  with  the  faid  James  Blair,  without  the  refpondent's  privity 
or  confent :  that  thefe  tranfaAtons  having  given  the  refpondent 
juft  caufe  of  fufpicion,  he  prefled  the  appellant,  that  the  faid 
.  agreement  between  the  refpondent  and  him  relative  to  the  faid 
tri^ft  fliould  be  put  in  writing ;  but  this  being  flitfted  off  for  a  long 
time,  and  at  length  refufed,  the  appellant  was  obliged  to  raife  the 
fiud  iftion  of  redu£lion  and  declarator. 

I  Soon  after  the  commencement  of  thb  aAion^  the  appellant 
caubd  the  refpondent  to  be  arrefted  for  one  of  the  faid  debta 
which  hMd  been  afli(;ned  tp  tbc  appellants  and  the  refpondent 

while 
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while  under  caption  figned  a  difcharge  of  all  things  relating  to  the 
faid  truft,  and  a  difclaimer  of  the  faid  aflion. 

The  refpondent  having  afterwards  nevcrthelcfs  proceeded  in 
the  faid  a^ion,  and  referred  the  proof  of  the  truit  to  the  appel- 
lant's oath,  he  for  that  purpofe  exhibited  feveral  interrogatoriei 
for  the  appellant's  being  examined  thereon,  before  the  Lord  Or- 
dinary in  the  caufe*  one  of  which  related  folely  to  the  manner  of 
procuring  the  faid  difcharge.  The  Lord  Ordifiury  on  the  ptb  of 
December  17 14  *<  of  confent  of  the  appellant*s  procurators,  with* 
*^  out  an  iSt  before  anfwcr,  ordained  the  appellant  to  depone 
<<  before  him  on  the  feveral  interrogatories,  and  afligned  the  I5tb 
"  of  the  fame  month  for  that  effcft." 

The  appellant  did  not  give  his  depoHtion  ;  but  at  next  calling 
of    the   caufe   the   appellant's   procurators    produced    tht  faid 
difcharge,    and     infilled,    that   the    whole    procefs   and   tfk& 
thereof  was  difcharged,  and  that  therefore  there  was  no  occaGon 
for  the  appellant's  deponing.     To  this  it  was  anfwered  for  the 
refpondent,  that  the  difcharge  was  extortedi  and  that  one  of  the 
interrogatories  was  with  refpefl  to  the  w^y  and  manner  of  ob- 
taining thereof-,  and  that,  therefore,  it  ought  not  to  be  made  ofe 
of  againft  the  appellant's  being  holden  as  confefled.     The  I^ 
Ordinary  on  the  17th  of  December  1714  *^  Held  the  appellant 
as  confefled  upon  the  feveral  fa£ts  or  allegations  contained  int 
condefcendance  given  in  by  the  refpondent ;  and  in  the  meaft 
time  allowed  the  refpondent  to  fee  the  difcharge  prodaced  bf 
the  appellant,  and  both  parties  to  be  ready  to  plead  the  import 
•ih  f  reof  at  next  hearinc:." 

The  refpondent  afterwards  brought  an  a£lion  for  redudtion  01 
he  f.iid  dilcharge,  and  fet  forth  the  means  by  which  he  contemkd 
the  fame  had  been  extorted  from  him.  This  was  oppofed  by  d* 
appellant's  procurators,  who  denied  the  reafons  alleged  for  rcduc- 
tion  thereof,  and  infilled  that  though  they  were  true,  they  were 
not  relevant  i  for  what  h<id  been  done  therein  was  to  compel 
payment  of  a  jud  debt,  and  nothing  could  hinder  the  appellaot 
from  accepting  a  difch-<)rge  that  was  jull  and  reafonable  in  itfclf. 
The  Lord  Ordinary  on  the  21ft  of  Jan-jary  171  5  «*  Found  the  rei- 
**  fon  of  reduflion  relevant  to  be  proved  by  the  refpondent,  and 
<*  allowed  him  a  time  for  proving  the  famt."  The  refpondent 
having  according; ly  cited  his  witnclics,  the  appellant  afterwards 
prcfented  i  petition  for  a  conjurjcl  prohaiion,  which  being  an- 
fwered by  the  refpondent,  whofe  witneflls  were  then  wailing  to  be 
examined,  the  Court  on  the  25th  of  Fcbru.iry  1715  "  Ordered 
**  the  refpondcnt's  witneflcs  to  be  examined  that  afternoon,  and 
**  pranied  to  the  appellant  for  examiriir.;;  his  witnefles  to  the  $i^ 
•*  of  June  following."  The  refpondeni's  witnefles  were  accord- 
ingly examined,  hut  the  appellant  cx^iniincd  novitnefs. 

The  Lord  Ordin.iy  having  reported  the  proof  which  had  been 
taken,  the  Court  on  the  30th  of  June  1716  "  Found  the  rcafort 
•'  of  vis  et  mettis  proved,  and  therefore  reduced  the.  faid  dif- 
'^  chatgCi  and  dtcerned  the  appellant  to  pay  to  die  refpondent  die 
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*'  fum  of  6oL  Scots  of  expences,  before  he  (hould  be  hetrd  f ut« 
^'  ther  in  the  caufe,  and  remitted  both  parties  to  be  beard  in  the 
"  principal  c^ufe,  after  payment  of  the  faid  60/.  Scots  before  the 
«*  Ordinary." 

The  appellant  then  infifted  that  he  might  (lill  be  allowed  to  de- 
pone, fince  he  had  been  deprived  of  the  opportunity  of  doing  it 
^nly  by  the  (hortnefs  of  the  time  allowed  him  for  that  purpofe, 
^tid  that  there  was  no  a£t  extra£led  upon  the  interlocutor  holding 
liim  as  confefled. 

The  refpondent  dated  that  the  appellant's  not  deponing  and  in« 
fifting  upon  a  difcharge  which  he  had  extorted  during  the  depend- 
since  of  the  a£lion,  was  a  plain  indication  of  the  tiuft.    The  Lord 
Ordinary  having  reported  the  debate,  the  Court  on  the  25th  July 
1716  '^  Before  anfwer  as  to  that  point  how  far  the  appellant  was 
*'   to  be  reponed  a^ainft  his  being  held  as  confe (Fed »  ordained  him 
"  to  give  in  before  the  Ordinary  a  condefcendance  of  the  res  gefia^ 
^  and  for  what  onerous  caufe  the  difpoGtion  was  granted."    The 
a|)pcllant  not  having  given  in  fuch  condefcendantx,  the  Lord  Or- 
dinary on  the  27th  of  the  fame  month  <^  Adhered  to  the  fdid  in« 
*'  terlocutor  holding  the  appellant  as  confeiTed,  and  ordained  him 
*^  to  denude  himfelf  of  the  lands  in  the  faid  difpofitioni  in  favour 
**  of  the  refpondent  bearing  ail  claufos  neccflary." 

The  appellant  pleaded,  that  it  being  feven  years  fmce  the  dif- 
poGtion was  made  to  him,  it  was  irapoflible  for  him  in  two  days 
to  make  up  fuch  fpecial  condefcendance,  or  give  an  account  how 
hch  onerous  caufe  had  been  performed :  but,  after  fundry  pro* 
cecdings,  he  gave  in  a  condefcendance  of  fums  alleged  by  him  to 
Ittie  been  paid  to  the  refpondent  and  his  father's  creditors,  amount- 
ing to  2784/.  fierling,  which,  he  contended,  far  exceeded  the 
vdae  of  the  lands ;  and  he  petitioned  the  Court  dill  to  allow  him 
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'^'"1  to  depone,  whether  the  difpofition  was  in  truft  or  not. 
T  ».r|  ^fjgjp  anfwcrs  for  the  refpondent  the  Court  on  the  8th  of 
January  i']X7  *'  Ordered  the  appellant  to  produce  upon  oath  his 
*'  whole  writings  with  the  grounds  and  vouchers  thereof."  And 
08  the  ift  of  February  thereafter,  the  Court  "  Found,  that  the 
**  holding  the  appellant  as  confeflTed  upon  the  truft  (hould  not 
*'  prejudge  him  of  any  debt,  right,  or  diligence  he  had  upon  the 
*'  dilate,  in  as  far  as  might  be  extended  to  the  fums  truly  paid 
"  by  him  on  account  thereof,  and  remitted  to  the  Lord  Ordinary 
**  to  proceed  accordingly." 

The  caufe  coming  to  be  heard  before  the  Lord  Ordinary,  hii 
loidOiip  on  the  13th  of  February  17 17  «  Ordained  the  appellant 
*'  to  produce  the  minute  of  agreement  between  the  faid  James 
^  Blair  and  him,  about  the  tranfa£lion,  both  as  to  the  liferent 
'*  efcheat,  and  his  pretenfions  on  the  efiate  of  Baikie,  for  clear- 
"  ing  what  he  paid  for  the  fame."  And  this  interlocutor  was  ad- 
bered  toby  the  whole  Court  en  the  nth  of  June  171 7. 

The  Court  on  the  9th  of  July  17x7  «<  Found  that  the  difpofi- 
^  tion  made  by  the  refpondent  and  his  father  was  redeemable  by 
^  the  refpondent  for  the  fums  truly  paid  or  undertaken  by  the 
'^  apprllantj  and  bis  neceflary  charges,  and  the  intereft  of  the 
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<f  faid  Aims  and  charges  from  the  refpeCtive  times  of  payment 
**  thereof,  deducing  the  appellant's  receipts  of  the  rents  of  the 
*<  landSf  and  other  tffc&s  of  the  refpondent  and  his  father,  from 
««  the  refpcftivc  times  they  were  received  ;  and  ordered  the  ap- 
<<  pellant  to  contintie  in  the  poflcffion,  until  it  be  redeemed,  or 
**  proved  that  he  was  paid,  and  remitted  lo  the  Lord  Ordinary  to 
•«  proceed  accordingly." 

The  cauftf  being  heard  before  the  Lord  Ordinary,  his  l^rdftiip 
on  the  23d  of  July  171 7  ordered  the  appellant  to  give  in  an  ac- 
count, charge,  and  difcharge,  of  his  intromiffions  in  terms  of  the 
a£l  of  federunt,  by  Thurfduy  then  neit ;  but  the  time  was  after- 
wards enlarged  to  the  ^th  of  November  following.     At  a  calling 
of  the  caufe  on  the  i3tn  of  November  jyi?,  the  Lotd  Ordinary^, 
on  the  appellant's  craving  further  time  for  giving  in  his  faid 
nccount  of  charge   and  difchargei  ^*  Ordered   him  to  give  in 
*^  the  fame  by  Tuefday  then  next,  with  certification  if  he  failed, 
*<  he  Oiould  be  found  liable  to  the  penalty  in  the  (aid  a&  of 
««  federunt." 

The  caufe  being  afterwards  heard  before  the  Lord  Ordinary, 
he  on  the  21ft  of  November  1717  <<  In  regard  the  appellant  h^I 
*'  failed  to  give  in  his  account  of  charge  and  difcharge  in  terms  of 
'<  the  former  interlocutor,  and  that  the  refpondent  had  given  io 
'<  an  account  of  charge  and  difcharge  (igned  by  him  in  terms  of 
*'  the  faid  nQi  of  federunt,  held  the  appellant  as  confefled  upon 
*<  the  faid  account  given  in  by  the  refpondent,  and  found  that  by 
*'  the  faid  account  the  appellant  was  fatisfied  and  paid  oflF  all  bii 
*'  rights  on  the  faid  tftate,  and  therefore  decreed  the  appellant  to 
*^  denude  himfelf  of  the  faid  eftate  in  favour  of  the  refpondestf 
*'  and  declared  in  terms  of  the  rcfpondent's  libel,  and  alfo  At^ 
'<  cerned  the  appellant  to  pay  to  the  refpondent  8i/.  lis.  4^ 
%fM^ira  •«  Scots,  being  the  balance  of  the  faid  account/* 
ss  Dec.  -pi^g  appeal  was  brought  from    **  An   interlocutory   fcntcncc 

^^^'  '  •*  of  the  Lord  OiJ.inary  the  9th  of  December  1714,  aod 
<<  from  another  Interlocutor  of  his  lordOiip  of  the  17th  of  the 
*'  fame  month,  and  from  an  interlocutory  fentence  of  the  Lordi 
**  of  Seflion  of  the  30th  of  June  1716,  and  from  an  interlocutor 
^<  of  the  faid  Lords  of  the  25th  of  July  following,  and  from  an  in- 
*'  terlocutor  of  the  Lord  Ordinary  of  the  27th  of  the  fame  month, 
*^  and  from  the  interlocutor  of  the  Lords  of  Seflion  of  the  Rth  of 
•«  January  and  ift  of  February  1717,  affirming  their  former  in- 
*<  terlocutors,  and  from  their  interlocutor  and  decree  of  the  9th 
**  of  July  1717,  and  alfo  from  an  interlocutor  of  the  Lord  Of" 
••  dinary  of  the  2 1  ft  of  November  following." 

Hends  of  the  Appellanfs  Argument  • 

The  lands  in  queftion  were  purchafed  by  the  rcfpondent's  ft- 
ther  in  1667,  from  the  Earl  of  Strathmore,  the  fuperior,  for  the 
price  of  956/.  13/.  41/.  fterling ;  and  the  Earl  referved  a  feu  doty 
of  12  bolls  of  vittual  and  i/.  13/.  4^.  fterling.  The  rcfpondent's 
fiitber  wasi  according  to  the  laws  of  Scotland,  denounced  for  not 
DiTQient  of  1  debtj  and  having  continued  under  rebellion  for  t 
"    *  year, 
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year,  his  life*rent  efchcat  fell  to  the  fuperior.  The  fuperior 
panted  the  fame  to  John  Lyon,  Efquirey  who  thereupon  brought 
u  a^ion  before  the  Court  of  Seflioni  and  in  1687  obtained  judg- 
ment, whereby  it  was  decreed,  that  the  rents  and  profits  of  the 
efpondent's  father's  real  eftate,  during  his  life,  did  of  right  be- 
ong  to  Mr.  Lyon  the  donatory ;  and  in  purfuance  thereof,  the 
enants  were  ordered  to  pay  their  rents  to  him.  The  refpondent's 
ithcr  being  thus  turned  out  of  pofleflion,  and  being  confiderably 
1  debt,  was  obliged  to  retire  to  Edinburgh,  40  miles  diftant  from 
is  eftate,  and  live  privately  there,  having  little  or  nothing  to 
uiDtain  himfeif  and  his  family. 

In  thcfe  circumdances  the  refpondent's  father  frequently  ap» 
lied  to  the  appellant  for  relief,  and  prefled  him  to  accept  a  cou* 
syance  of  the  inheritance  of  the  faid  lands,  fubje£l  to  the  claimi 
f  the  fuperior's  grantee,  and  Jikewife  fubje£l  to  his  own  debts^ 
nd  to  200  merks  Scots  yearly  to  him  and  his  wife  during  tbeir 
ves.  The  appellant  in  pity  to"  the  ctrcumftances  of  the  refpon* 
ent^s  father,  did  at  laft  agree  to  his  requeft,  and  accordingly  the 
anfaQion  took  place  by  the  difpoGtions  firft  of  the  father  to  ihc 
efpondent,  and  next  day  of  the  refpondent  to  the  appellant,  which 
ras  followed  with  fafine.  The  appellant  did  accordingly  pay  the 
jsbts  chargeable  upon  the  faid  eftate,  and  tlie  annuity  to  the  re- 
pendent's  father  and  mother  during  their  lives. 

By  the  a£l  of  the  Scots  pafliament  1696,  c.  25.  no  deed  of  truft 
lao  be  proved  but  by  writ  or  oath  of  party  i  and  as,  in  this  cafe, 
:he  refpondent  does  not  pretend  to  have  a  counter  bond,  or  fo 
nnch  as  a  miflive  letter  from  the  appellant,  declaring  the  truft,  fo 
ttither,  as  the  appellant  apprehends,  ought  h^  to  have  been  ex- 
duded  from  the  benefit  of  the  faid  a£l  of  parliament  by  giving  his 
ouh,  whether  fuch  deed  was  given  to  him  in  truft,  or  for  an  one;r 
tons  caufe,  and  efpecially  feeing  there  was  no  decree  extra£bed 
iipon  thefe  interlocutors,  nor  could  the  appellant,  as  the  circum- 
jboces  of  the  cafe  are,  poffibly  appear  to  be  examined  upon  oath, 
ID  fo  fliort  a  time  as  was  at  firft  limited ;  and  he  is  willing  fiill  to 
auke  oatbj  that  the  faid  conveyance  was  abfolute  and  not  ta 
tnft. 

HeaJs  of  the  Refpondent* s  Argument. 

The  appellant  not  having  thought  fit  to  anfwer  upon  oath  to 
tlie  interrogatories  relating  to  the  faid  truft,  but  fufFered  himfeif 
to  be  held  as  confefled  thereon,  and  to  rely  wholly  00  the  faid 
difcharge,  which  he  had  extorted  from  the  refpondent,  would 
BOW  fain  be  admitted  to  fwear  hini  out  of  his  eftate,  on  pretence 
that  he  was  fome  diftance  from  Edinburgh,  and  could  not  come 
thither  to  depone  by  the  time  prefcribed.  But  this  is  entirely 
faife,  and  never  was  fuggefted  for  more  than  two  years  and  a  half 
sber  his  being  fo  held  as  confefled.  And  though  there  has  not  been 
any  proof  made  or  offered  on  that  account^  he^  upon  the  head  only 
^  his  hting  excluded  the  benefit  of  the  faid  a£t  of  parliament^  by  his 
fet  being  admitted  to  depone  upon  the  faid  interrogatories  after  bis  being 
l^  as  confepd  thereon^  has  brought  his  appeal  for  reverfal  of  all 

the 
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the  faid  interlocutory  fentences :  But  the  refpondent  hopeSg  that 
the  f^me  fliali  be  fudained  for  the  following  reafons,  which  would 
have  bt;en  fufiicieot  to  have  proved  the  truft  before  the  faid  a£b  of 
parliament,  viz* 

There  was  no  valuable  confideration  ;  for  as  to  what  nrtoney  the 
appellant  lent  to  the  refpondent,  and  now  pretends  to  have  been 

Eart  of  the  confideration,  he  always  had  the  refpondent's  notes  or 
ills  for  it ;  whereas  if  it  had  been  a  purchafe  he  would   have 
taken  difcharges  for  the  fame. 

As  to  the  bond  for  the  refpondent's  father's  annuity  the  refpon- 
deiit  was  bound  as  principal,  and  the  appellant  only  as  fecurity 
thereitii  and  he  had  the  refpondent's  counter  bond  to  indemnify 
htm  I  and  for  his  further  fecurity,  an  aflignment  of  z  decree 
againfl:  John  and  James  Crighton,  for  about  8o/.  which  manifeftly 
implies  a  truft  and  not  a  purchafe. 

if  it  had  been  a  real  purchafe  and  not  a  truft,  there  had  been 
no  occafion  for  the  eftates  being  conveyed  (irft  by  the  refpondent's 
father  to  the  refpondent,  and  then  by  him  to  the  appellant,  which 
only  fenred  to  make  the  refpondent  liable  for  his  father*s  debts, 
whereas  it  might  have  been  conveyed  at  once  by  the  father  to  the 
appellant. 

It  is  particularly  to  be  obferved,  that  the  appellant  has  not 
at  any  time  during  the  a£lion  pretended  that  he  had  given  any 
obligation  or  covenant  to  indemnify  the  refpondent  or  his  father 
from  thefe  debts,  the  payment  whereof  the  appellant  would  have 
to  be  the  onerous  or  valuable  confideration  of  his  pretended  par- 
chafe  \  and  the  greater  the  burthen  of  debts  was,  the  truft  was 
the  plainer,  or  the  fraud  the  greater,  fmce  the  refpondent's  father 
in  his  lifetime  was,  and  the  refpondent  ftill  is,  liable  for  thefe 
debts. 

The  refpondent's  father's  afliirnment  of  the  debts  and  claims 
which  he  had  againft  the  faid  James  Bhiir  to  the  appellant,  and 
his,  the  faid  appellant's,  giving  a  bond  to  b^  accountable  to  the 
refpondent's  father  for  the  fame,  with  the  appellant's  fubmiflion 
to  an  award  for  thefe  claitns,  on  Ix^half  of  the  refpondent  and  his 
faid  father  do  plainly  denote  a  truft. 

The  method  which  the  appellant  took  to  get  free  of  the  aAIoo, 
by  extorting  the  faid  difchnrge,  does  infer  a  truft;  for  clfe,  if  he 
had  not  been  confcious  thereof,  why  fhould  he  be  at  fo  much 
charge  and  pains  to  get  that  difcharge,  and  found  his  defence 
thereon,  when  by  giving  his  oath  at  (irft,  he  might  eafily  hare 
acquitted  himfelf  of  this  procefs. 
J*a»ment,         After  hearing  counfel,  It  is  onlered  and  odjudged^  that  tht  pH 
ij  March     petition  and  appeal  be  difmijfedy  and  that  all  the  fever al  interloctitsrj 
'*     fititences  and  decrees  and  affirmances  thereof  in  the  faid  appeal  cm^ 
plained  of  he  affrmed  ;  and  it  is  further  ordered^  that  the  faid  apf^ 
lant  do  ptiy^  or  caufe  to  he  paid  to  tit  faid  rejpondent^  the  fum  of  t\/A^ 
for  his  lo/ls  in  refpecl  of  the  faid  appeaL 

For  Appellant.         S/?iw.  Mead.  Will.  Hamilton^ 

For  Respondent.      Rohtrt  Raymond.     Bat.  ^urnhull. 
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Simon  Lord  Lovat,      .    .    -    •    ^    -      jfpfellant  j     Cafc  53- 

ISLeaneth  Mackenzie,  Faftor  and  Aflignee  Dairympie, 

of  the  Creditors  bf  Alexander  Mackenzie  ViS^"^ 

late  of  Fraferdale,     -•---•    RefpondenU 

■ 

Uftraa  £/UM/.<-teAn  a£l  of  parliament,  at  the  time  of  (ht  rcbellinB  17159 
having  ordained  perfons  fummoned  by  the  crown  to  appear  before  the  CnurC 
of  Judiciary,  aod  find  caution  fur  their  go^id  behaviour  uader  the  ptia  of 
]ire>xent  efcheat,  &€. ;  and  the  life-rent  efcb'ricof  a  perron  negleding  to 
a|>p<ar,  bei'«g  adjudged  and  granted  to  a  donaiory;  though  there  was  no 
prevroui  declarator,  the  rents  are  ordered  to  hs  paid  :o  the  donatory  ;  but  th« 
creditors  who  wers  reat  at  the  time  of  th?  falling  of  the  efcheat  are  ordered  ta 
be  charged  on  the  efkate  in  due  courfe  of  lajtr. 

CoKfiruaUn  of  the  ads  of  parliament  i  G.  1.  c.  10.  and  50.  and  4  G.  x.  c.  9. 
The  aQ  i  G.  i.  c.  |;o.  having  enaOed  that  all  ptrfons  who  Aould  be  it* 
tainted  of  high  trcafon,  before  the  24lh  of  June  17  iS,  Oiould  forfeit  all 
cflates  which  they  were  In  pofletEon  of  on  rhe  id.ih  of  June  1715*  or  xfter* 
wards,  to  his  tnajcfty  ;  and  declared  that  every 'grant  of  fuch  sdate,  or  any 
parr  thereof  made  by  hrs  majedy,  ihuuld  be  void  :  Under  (he  prior  a£t  t  G.  I» 
c.  zo.  a  perfon's  life- rent  efcheat  being  adjudged  on  the  13th  of  OAober 
>7i<t  it  gifted  away  hy  the  crown  5  he  w»s  afterwards  attainted  of  high 
tretfon  before  the  a4th  oi  June  1718$  bdt  the  gifl  of  efcheat  is  found  ta 
fubfii^,  notwithftanding  the  provifos  of  the  lad  men'ioned  aft. 

Yhe  veiling  aft  4  G.  1.  c.  8.  having  declared  the  judgments  of  any  courts 
reUive  to  any  claim  out  of  a  forfeited  eftate  made  fiiKe  14th  June  171 5,  to 
be  v'.id  ;  but  containing  1  provifo  in  favour  of  the  gift  of  etcheat  before- 
tneotioned,  tbe  judgment  given  bi  this  cafe  was  not  voided  by  faid  aft^ 

bTan  aS  of  Parliament  i  Geo.  i-  c.  20.  intituled  '*  An  aft  for  iG.x.«.to. 
*^  *<  encouraging  all  fuperiorSy  vafials,  landlords,  and  tenants  in 
**  Scotland,  who  do  and  (hall  continue  in  their  duty  and  loyalty 
"  to  his  majefly  Kin^  George*'  &c.,  it  waS|  inter  alia,  enabled 
ttxt  from  the  i(l  of  September  till  the  23d  of  January  17159 
Peking's  advocate  or  folicitor  in  Scotland,  mi^ht  upon  a  war- 
hat  from  his  majedy  apply  to  the  Lords  of  Judiciary  for  an 
ttder  to  fummon  fuch  perfons  whofe  names  (hould  be  contained  in 
the  warranty  to  appear  at  fuch  time  and  place  as  his  majcfty  (hould 
sppointy  to  find  fafHcienL  bail  for  their  loyal  behaviour ;  and  in  cafe 
rf  contempt  or  wilful  difobedieocei  every  perfon  fo  charged 
Aoold  incur  the  pains  of  (ingle  and  life-rent  efcheati  to  be 
koBght  in  for  his  majefty's  ufe,  and  (hould  be  fined  in  500A  and 
fte  liable  to  a  year's  imprifonment, 

Alexander   Mackenzie  of  Frafetdale,  the  hu(band   of  Emilia 

irlio  took  the  title  of  Baronefs  of  Lovat,  was  fummoned  to  ap* 

'  pear  before  the  Court  of  Judiciary ;  but  having  neglefted  to  do  (o, 

; '|iid|;ment  was  given  againd  him  in  terms  of  the  faid  a£t  upon  the 

fjthof  G£tobcr  17 15.     And  he  was  alfo  engaged  in  the  rebdlloi^ 

dttt  year. 

By  another  zGt    i  Geo.  i.  c.  50.  iniituled  <<  An  aft  for  ap-  sG.i^ 
''  pointing  commiflfioners  to  enquire  of  the   edates  of  certain  ^'  5^ 
^>  traitors''  &c.,  it  iS|  inter  alia,  enaftedj  that  all  the  edates  r<;al 
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and  perfonaly  whereof  any  pcrfons  (who  Cnce  the  24th  of  Jum 
1715,  had  beea  atuinted  of  high  treafoa  or  (hoald  be  attainted 
before  the  24th  day  of  June  1718,  for  any  treafon  committed 
before  the  id  of  June  17 16,)  (hould  befeifed  or  poflcfled  of,  m« 
terefted  in,  or  entitled  unto,  on  the  24th  of  June  17151  oral 
any  time  afterwards^  (hould  ftand  and  be'forfeited  to  his  Majeftyi 
his  heirSf  and  fucceflbrs,  and  (hould  be  deemed  Teftcd  and  ad* 
judged  to  be  in  the  aAual  and  real  poflfeflion  of  his  majefty,  with* 
out  any  iaquiiition  for  the  ufe  of  the  publick.  This  a£l  con- 
tained a  daufe  to  the  following  purport;  *<  and  to  the  end  the 
**  public  may  have  the  benefit  of  all  the  fotfeited  mforfikaUi 
«<  eftates  by  this  zfk  vefted  or  intended  to  be  Tefted  in  bis  aiajefiyi 
<<  it  is  hereby  euaAed  and  declared  by  the  authority  afoieftid, 
<<  .that  all  and  every  grant,  demife,  leafe,  confinmitiony  reffita- 
<*  tion,  aifuranccy  and  difpoCtion  whatfoeveri  made  or  grantedi 
^<  or  to  be  made  or  granted  by  his  majeftyi  his  heiriy  or  foc- 
<<  ceflforSi  under  the  great  feal  of  Great  Britain*  or  under  aof 
<<  his  majeily's  feats  in  Ensland,  or  Scotland,  or  otherwife,  m 
**  the  fame  eftates  or  any  of  them,  or  any  part  diereof,  fliali  be 
<<  and  are  hereby  declared  to  be  null  and  void  to  all  intents  sol . 
**  purpofcs  whatioever.'* 

After  the  paflfing  of  this  aA*  and  whilft  the  faid  Alenodci 
Mackenzie  was  in  prifon  for  being  engaged  in  die  rebellioni  dv 
appellant  petitioned  his  majefty  for  a  grant  of  the  iaid  5001I 
penalty,  and  of  the  fingle  and  life-rent  efcheat,  incurred  it 
aforefaid.  The  appellant  m  his  petition  fet  forth,  that  the  laoA 
(which  were  the  cftate  originally  of  the  faid  Emilia)  were  woitk 
about  500/.  per  annum,  but  very  much  incumbered  witb  dcbtib 
fp  that  it  could  not  then  be  known  what  the  clear  produce  miglit 
amount  to,  and  that  fuch  a  grant  would  operate  thus :  that  } 
the  faid  Alexander  Mackenzie  (hould  elude  juftice,  by  not  beiaf 
convi£tcd  of  treafon,  this  grant  would  take  place  during  his  life  i 
and  that  if  he  (hould  be  attainted,  it  would  reach  his  per(bfli] 
eftate  at  the  time  of  the  judgment  againft  him  for  not  obeyii 
the  fummons,  and  the  rent  of  his  lands  during  his  life j  asfari 
the  fame  (hould  not  be  limited  or  reftrained  by  any  ad  of  Parf 
ment  concerning  forfeitures.  On  the  23d  of  Auguft  1716, 
then  majefty,  in  confideration  of  the  appellant's  zeal  iand  ' 
in  fupprefling  the  rebellion  in  the  north  of  Scotland,  did  hj 
grant  under  the  privy  feal,  give,  grant,  and  difpone  to  and 
favour  of  the  appellant  what  had  fo  fallen  by  the  faid  feni 
againft  the  faid  Alexander  Mackenzie. 

The  appellant  having  entered  to  the  po(re(Iion  of  the  eftate 
Lovat  in  confequence  of  this  grant,  he  laid  arreftoieiita  in 
hands  of  the  tenants  for  their  rents  ;  and  arreftmenta  having 
alfo  ufed  by  the  refpondent,  the  tenants  brought  ana£tioD 
multiple  poinding  before  the   Court  of  Seflion,  in  which  the 
pellant  and  refpondent  appeared  for  their  feveral  interefts,    Pci 
ing  this   aAion  Alexander    Mackenzie  was    attainted  of  hi 
treafon* 

The  refpondent  contended  that  no  grant  from  the   crown 
the  (Ingle  and  life-rent  efcheat  could  be  in  prejudice  of  credicMS 

c6     "^ 
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efpecially  fince  the  very  zCt  which  gave  thefe  efcheats  to  the 
crown  did  in  feveral  places  (hew  the  anxious  care  of  the  legifla- 
ture  to  prevent  any  juft  and  lawful  creditors  from  fuflFering  by  the 
rebellion.  And  he  referred  to  part  of  the  preamble  of  the  zQ, 
in  thefe  words*  *'  And  whereas  in  fuch  conjunfture  efpecially^ 
'*  it  is  moft  juft  to  puni[h  rebellious  fubje£lsy  and  at  the  fame 
*'  time  to  reward  fuch  as  continue  firm  and  loyal  to  his  majefty's 
*'  perfon  and  government."  In  proof  of  this  intention  of  the 
legiflature,  he  cited  alfo  the  following  claufe  in  the  a6i,  "  And 
«<  becaufe  it  is  hard,  that  any  creditor  remaining  in  peaceable 
^'  and  dutiful  allegiance  to  his  majefty,  his  heirs,  and  fucceflTors^ 
*^  ibould  fuffer  by  the  rebellion  of  his  debtor,  be  it  therefore 
*'  enabled  by  the  authority  aforefaid,  that  no  convidion  or  at- 
'^  tainder  on  account  of  the  high  treafon  or  treafon  above-men« 
*'  tioned,  (hall  hurt  or  exclude  the  right  or  diligence  of  any  fuch 
'*  creditor  remaining  peaceable  and  dutiful  for  fecurity  or  pay- 
**  ment  of  any  true,  juft,  and  lawful  debt,  contra^ed  before  the 
**  commiflion  of  any  of  the  aforefaid  crimes.'*  And  he  con- 
tended, that  though  the  efcheat  was  not  exprefsly  named  in  the 
a£l,  yet  in  the  conftruction  of  law,  the  a£k  was  to  be  extended 
to  fuch  pcrfons,  who  by  it  are  brought  under  certain  penalties  by 
which  loyal  creditors  would  fuffer  prejudice,  if  the  faving  claufe 
were  not  extended  to  them.  -And. the  rather  in  this  cafe  becaufe 
the  eftate  was  the  eftate  of  the  wife  of  Alexander  Mackenzie, 
and  could  not  be  forfeited  but  for  his  life,  and  fliould  the  grant 
in  favour  of  the  appellant  fubfift,  the  creditors  would  be  deprived 
of  the  only  fund  for  their  payment,  which  was  the  rents  and 
profits  of  the  eftate  during  his  life.  He  contended  too,  that 
Alexander  Mackenzie  having  been  convi£^ed  of  hiuh  treafon,  his 
real  eftate  became  vefted  in  the  crown  for  the  ufe  of  the  public 
from  the  24th  of  June  1715,  which  was  long  before  the  penalty 
of  the  life-rent  efcheat  wtis  incurred,  being  the  13th  of  O^ohcr 
following;  and  therefore  that  the  life -rent  efcheat,  which  was 
fubfequeot,  could  not  be  a  burden  upon  the  eftate  antecedently 
forfeited  for  treafon  ;  and  fince  the  law  in  general  vcifted  all  eftates, 
there  was  no  reafon  to  infer  the  exception  of  efcheats.  And  he 
(lated,  that  fuppofing  the  life-rent  efcheat  had  been  incurred,  yet 
It  was  abforbed  by  the  following  forfeiture  arifing  from  the  at- 
tainder, or  thouj^h  the  life-rent  fubfifted  after  the  forfeiture,  yet 
the  fame  was  10  be  underftood  to  be  given  to  the  publir. 

The  appellant  w.*s  heard  in  anfwer  to  all  the  objeftions  of  the 
refpondcnr,  and  tlie  Coart,  on  the  i8th  of  December  1717, 
"  found  that  the  ckheat  bcinj^  given  poftcrior  to  tl)e  a6^  of  pvir- 
«*  liament  appointing  cominKTioners,  to  enquire,  &c.  whereby  the 
"  forfeited  cllates  arc  veiled  in  the  crown  for  the  ufe  of  the  public, 
*'  the  renrs  of  the  lands  in  qucftion  are  abforbed  and  com  pre- 
**  headed  in  the  forfeiture  of  the  faid  Alexander  Mackenzie ;  alb  it 
«*  the  forfeiture  was  pofterior  to  the  gift  of  the  efcheat ;  and  found 
•*  that  the  rentsof  the  faid  lands  are  thereby  fubjeft  to  the  debts  and 
^^  diligences  of  the  creditors  preferably  to  the  appellant.*'     And 
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by  another  interlocutor  on  the  21ft  of  December  17 17,  the 
Court  <<  preferred  the  creditors  to  the  donator,  and  decerned  ac- 
**  cordingly." 

Entered  The  appeal  was  brought  from  **  two  feveral  interlocutory  fcn- 

1  Feb.  c(  tences  or  decrees  of  the  Lords  of  SefEon  in  Scotland  of  the 

'7'7-«»'      «  1 8th  and  2ia  of  December  1717." 

After  this  appeal  had  been  lodged^  the  creditors  of  Alexander 
Mackenzie  prelented  a  petition  to  the  Houfe  of  Lords,  dating 
an  a£t  of  parliament  which  had  been  pafled  alfo  fmce  entering  the 

4.  G.  I.e.  8.  appeal;  the  acl  4  Geo.  i.  c.  8.  intituled,  <'  an  a£t  for  veiling  the 
**  forfeited  eftates  in  Great  Britain  and  Ireland  in  truftees,  to  be 
<<  fold  for  the  ufe  of  the  public ;  and  for  giving  relief  to  lawful 
<<  creditors  by  determining  the  claims,"    &c.     By  this  a£l  the 
truilees  were   empowered   to  hear,  determine,  and   adjudge  all 
and  every  claim  and  claims  of  the  lawful  creditors  and  other 
claimants  upon  the  forfeited  eftates,  and  the  determinations! of 
the  truftees  were  to  be  final,  if  the  party  claimant  did  not  withiA 
twenty  days  enter  his  appeal  to  the  Court  of  Delegates*     By  a 
claufe  in  the  faid  a£i  it  was  ena£led,  '<  that  all  and  every  fequef^ 
<<  tiation,  fufpenfion,  arreftmenr,  and  other  a£t  and  decree,  made 
**  and  pafTed  by  any  Court  of  Judicature  fince  the  24th  day  of 
**  June  1 7 15,  or  which  {hall  hereafter  be  made  and  paflVd  other* 
<^  wife  than  according  to  the  diredions   of  this   preftnt  a£^« 
•«  whereby  any  right,  title,  charge,  or  intereft,  into,  out  of,  oC 
*<  upon  any  of  the  forfeited  eftates  hath  been  or  fliall  be  decide^ 
'<  and  determined  in  favour  of  any  creditors  or  perfon  claimiiiS 
««  intercft  therein,  or  whereby  any  perfon  or  perfons  have  bee 0 
•*  or  fliall  be  entitled  to  poil'efs  any  part  of  the  faid  eftates,  it^^ 
**  or  perfonal,  or  to  Itvy,  receive,  or  difcharge,  any  part  of  th^ 
**  rcn':<  and  profits  of  the  fame  by  any  fuch  decrees  or  fenttnce.^i 
♦<  or  without  any  lawful  title,  are  .hereby  declared  to  be  void  ^ 
<<  null,  and  of  no  efftdt,  as  if  the  fame  had  never  been  made  c^  ^ 
«  pafled." 

This  aft  contained  a  provifo  to  the  following  eiTcft,  «*  th^ 
•*  nothing  herein  contained  ftiall  be  conftrued  to  extend  to,  or  i  *" 
•  *^  any  way  to  invalidate  or  infringe  a  grant  made  by  his  majeftj^ 
•«  and  p^fTed  under  the  privy  feal  of  Scotland,  bearing  date  th  -^ 
«'  23d  day  of  Auguft  17 16,  whereby  his  majelly  grants  to  Simo 
"  Lord  Lovat  the  fingle  and  life-rent  efcheat  and  fum  of  50 
*^  penalty,  incurred  and  forfeited  to  his  majefly  by  Alexande 
*'  Mackenzie  of  Frafcrdale,  on  account  of  his  difobedience  an 
*<  not  appearing  before  the  Lords  of  Jufticiary,  when  fummone 
^*  fo  to  do,  purfuant  to  the  direflions  of  an  a6l  pafled  in  the  1j 
•*  fefljon  of  the  prefcnt  parliament,  intituled,  *  an  aft  for  encou.-^* 
**  raging  all  fuperiors/'  &c.  The  petitioners  therefore  prayct?  ^ 
that  the  appeal  ftiouhl  be  difmiflcd. 

The  Houfe  made  an  order,  that  the  creditors  fhould  bf  ?  ^ 
liberty  to  be  heard  by  their  counfcl  on  the  matter  of  the  faid  ptii-* 
lion  at  the  fame  time  the  caufe  was  heard. 
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Heads  of  tie  Argument  cf  the  Creditors  on  this  preliminary  Point. 

The  appeal  being  brought  to  reverfe  thefe  fcntenccs  which  are 
Gace  anottUed  and  made  void  by  the  faid  a£l  4  Geo.  i.e.  8.  the 
creditors  hope  the  faid  appeal  (hall  be  difcharged,  efpecially  fince 
the  appellant  in  the  niean  time  continues  in  pofTcilion  of  the 
eftate,  and  thereby  deprives  the  creditors  of  their  ju(t  debts  and 
intereft,  which  many  of  them  want  for  their  fubfiilence. 

With  regard  to  the  provifo  contained  in  this  a£l  in  favour  of 
the  appellant ;  this  provifo  only  relates  to  the  grant,  but  not  to 
any  decree  for  or  againft  that  grant,  which  (lands  upon  the  foot 
of  the  law,  as  it  was  on  the  former  a£l  of  parliament  for  the  for- 
feitures* The  appellant  will,  no  doubt,  be  entitled  to  infill  upoa 
tlie  benefit  of  his  grant  before  the  truftees,  and  will  receive  their 
determination,  but  this  provifo  will  not  be  any  prejudice  to  the 
ftfpondents,  who  are  lawful  creditors. 

His  majcfty's  folicitor-gencral  in  Scotland  beihg  fatisficd  that 
the  fole  power  of  hearing  and  determining  all  claims  relative  to 
the  forfeited  eftatcs,  as  well  life-rent  efcheats  as  others,  was  by 
the  lad-mentioned  z6l  veiled  in  the  commiflioner;:,  exhibited  a 
claim  before  the  faid  commilTioners,  for  and  on  behilf  of  the 
aown,  for  the  fingle  and  life-rent  efcheats  of  all  the  perfons^ 
who  had  by  virtue  of  the  faid  zOt  for  encouraging  fupcriors,  &c* 
brfeited  the  fame.  Thefe  commiflioners,  on  the  22d  of  Sep- 
fj  tcmber  1718,  after  hearing  counfel  on  both  fides,  pronounced 
^  the  following  decree,  viz.  "  That  the  real  cftates  of  the  perfons 
**  attainted  and  convi£led  were  vefted  in  his  majefty,  and  are 
'*  now  vefted  in  them  as  truftees  for  the  ufe  of  the  public,  with 
'^  all  rights  and  titles  thereto,  as  they  ftood  in  the  forfeiting  per- 
*'  fons  on  the  24th  of  June  17 15,  free  from  the  life-rent  efcheats 
*'  chimed ;  and  do  therefore  difmifs  the  claim  as  to  the  life-rent 
"  efcheats."  The  folicitor-general  appealed  from  this  decree  to 
the  Court  of  Delegates,  and  they,  upon  hearing  counfel  the  30th 
iy  of  December  17  18,  did  **  order  and  adjudge  that  the  faid 
''  appeal,  fo  far  as  rehtes  to  the  faid  life-rent  efcheats,  be  dif- 
*'  mifled  ;  and  that  the  decree  of  the  faid  truftees,  with  relation 
^  to  the  faid  life-rent  efcheats  be  aiHrmed.'' 
No  cafe  for  the  appellant  upon  this  preliminary  point  appears. 

On  the  Merits — Heads  of  the  Appellant's  Argument. 

The  debts  of  the  pretended  creditors,  who  oppofe  the  appellant* 

have  been  contracted  with  a  dcfign  to  burden  the  eftate,  and  bear 

date  for  the  greateft  part  after  the  24th  of  June  171 5.     Thefo 

creditors  joined   in  naming  the  rcfpondent,  Kenneth  Mackenzie, 

^who  had  all  along  been  faclor  and  agent  to  Alexander  Mackenzie^ 

the  forfeiting  perfon)  as  their  fador,  to  whom  ihey  afligned  their 

pretended  debts* 

No  law  ever  burdened  Gnglc  or  life- rent  efcheat,  with  any  other 
d^bt  than  that  of  the  horning  whereon  it  fell,  and  which  was  intro- 
dMced  hj  exprefs  ftatute^  and  therefore  as  the  efcheat  in  qucftioa 
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did  not  fall  on  account  of  any  debt,  no  reafon  could  be  adigned 
^hy  this  grant  fliould  be  burdened  therewith  \  for  though  the 
lords  of  the  treafury,  by  the  king's  allowance,  have  fometimcs 
granted  efcheats  with  the  burden  of  the  rebel's  debts,  and  for 
that  purpofe  have  taken  bond  from  the  grantees  for  payment 
thereof,  yet  this  favour  was  never  claimed  of  common  right. 

The  refpondents  contended,  that  there  having  been  no  general 
or  fpecial  declarator,  before  the  appellant's  grant  pafied,  the  fame 
was  not  a  good  title  for  pofleflion  a^ainft  perfonal  creditors  cndea* 
vouring  to  affe£b  the  life-rent  efcheat  by  arreftments.  But  on 
efcheats  being  veiled  in  the  crown,  his  majeHy's  grant  paOing  the 
exchequer  and  the  feals  is  a  fufficient  title  for  pofleflion,  and  a 
genersd  or  fpecial  declarator  was  not  neceflary  either  for  com* 
pleting  his  majefty's  right,  or  ellablifhing  the  appellant's  title, 
efpecially  in  this  cafe,  where  the  folemn  manner,  in  which  the 
efchpat  in  queflion  was  adjudged  by  fentence  of  the  Court  of 
Judiciary  to  be  fallen,  fuperfeded  the  necefiity  of  any  fuch  de« 
clarator. 

With  regard  to  the  faving  claufe  in  the  zGt  of  parliament  for 
encouraging  all  fuperiors,  &c.  whereby  it  is  provided,  that  the 
rights  and  diligences  of  juft  creditors  (hall  not  be  hurt  or  excluded 
by  the  convidlion  or  attainder  of  their  debtors  for  high  treafoni 
that  faving  claufe  is  limited  and  reftrained  to  the  cafe  of  forfeiture 
on  convi£lion  or  attainder  for  high  treafon,  and  no  way  related 
to  efcheats,  which  are  left  untouched,  to^fall  to  the  king,  in  the 
fame  extent,  as  they  did  belong  to  him  before  that  adi. 

By  the  veiling  claufe  in  the  a£l  appointing  commiflioners  to 
enquire,  &c.  the  life-rent  efcheat  in  queftion,  at  .the  time  of  the 
grant  thereof  to  the  appellant,  was  not  veiled  in  his  majelly  for 
the  ufe  of  the  public:  for  although  that  a£l\ell8  in  his  majeftji 
for  the  ufe  of  the  public,  the  cllates  of  perfons  attainted  of  trea- 
fon, which  they  were  feifed  of  the  24th  of  June  1715,  yet  this 
life-rent  efcheat  was  veiled  in  his  majcHy  for  his  own  ufe,  before 
the  attainder  of  the  faid  Alexander  Mackenzie  for  the  treafon, 
by  virtue  of  an  a£l  for  encouraging  fuperiors  and  vafTals ;  and  bf 
a  claufe  in  the  faid  a£l  of  enquiry,  it  is  cxprefsly  provided,  that 
that  nothing  in  that  a£l  fliould  extend  or  be  conllrued  to  extend 
to  repeal,  alter,  or  make  void  any  of  the  proviGons,  matters,  or 
things  contained  in  the  faid  a£l  for  encouraging  fuperiors  and 
vaflals.  And  the  veiling  the  life-rent  efcheats  thereby  fallen  in 
the  king  for  his  majedy's  ufe,  and  at  his  difpof^l,  is  one  of  tbe 
principal  provifions  and  matters  in  the  faid  lall> mentioned  a£l. 

As  the  efcheat  and  forfeiture  for  treafon  are  the  punilhments 
for  two  different  crimes,  and  the  efFcfls  of  two  different  caufes, 
the  firll  for  the  contumacy  of  Alexander  Mackenzie,  and  tbe 
other  for  his  treafon;  fo  if  he  had  had  a  fee  in  this  ellate,  which 
by  his  attainder  for  treafon  would  have  become  veiled  in  his  mi* 
jelly  for  the  ufe  of  the  public ;  yet  there  would  have  been  two 
different  ellates  in  the  king ;  the  firll  a  life-rent  efcheat  veiled  in  . 
his  majelly  by  the  a£l  for  encouraging  fuperiors  and  vaflals  for 
his  own  ufe,  and  the  inheritance  veiled  in  him  for  the  ufe  of  tbe 
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ublic ;  and  therefore  it  would  be  a  ftrange  conftru£\ion  to  have 
oafolidated  both  thefe  eftates,  which  would  have  been  vefted  ia 
is  majeftj  for  different  purpofes.  And  it  cannot  be  denied, 
at  that  if  the  (aid  Alexander  Mackenzie  had  not  been  fo  attainted, 
he  right  to  the  (aid  efcheat  would  ftill  have  exifted  in  the  appel- 
ant; and  it  would  be  ftrange  to  imagine,  that  the  right  fo  vefted 
A  him  flibuld  by  the  attainder  of  the  faid  Alexander  Mackenzie, 
io  happening  afterwards,  revert  to  his  majefty,  and  be  revetted 
in  him,  and  then  confoUdated  with  the  eftate  forfeited  by  the  ' 
treafon  for  the  ufe  of  the  public ;  but,  however,  in  this  cafe 
Alexander  Mackenzie  had  no  fee  in  him  to  forfeit. . 

But  it  did  not  properly  lie  before  the  Court  of  Seflion,  (at  the 
ippelbnt  conceives)  to  determine  and  make  void  the  appellant's 
laid  grant,  as  in  cBc£i  they  have  done,  at  the  ixiftance  of  the  re* 
Ipondents,  whofe  pretended  debts  would  not  afie^  the  faid  eftate 
in  the  hands  of  tne.  truftees ;  bilj^jtheir  lordfliips  ought  only  to 
kne  determined,  whether  or  not'  the  refpondents  ought  to  be 
p!d  their  feveral  debts  out  of  the  efcheat  lands  in  queftion,  that 
fothe  appellant  (who  never  refufed  the  payment -of  any  real  debt 
iftAing  the  eftate)  might  have  dtfputed  the  juftice  of  any  of 
the  refpondents'  debts,  and  put  them  to  make  due  proof  thereof. 

By  a  claufe  in  the  a£l  4  Geo.  i.e.  8.  for  vetting  the  forfeited 
thm  in  truttees,  &c.  (made  fince  pronouncing  the  interlocutors 
appealed  from)  it  is  provided,  that  nothing  in  the  faid  a£l  con- 
tained fliall  be  conftrued  to  extend  to,  or  in  any  way  to  invalidate 
or  infringe  his  majcfty's  faid  grant  to  the  appellant,  whereby  the 
i^id  life-rent  efcheat,  notwithftanding  any  fuch  pretended  confo- 
lidation  is  well  faved  to  the  appellant. 

(Subjoined  to  the  appellant's  cafe,  he  gives  a  litt  of  the  debts 
claimed  by  the  refpondents,  with  their  refpedivc  fecurities  and 
^tei  thereof.) 

Heads  of  the  Refpondents*  Argument* 

Though  Alexander  Mackenzie  was  not  attainted  of  high  treafo^ 
till  fome  time  after  the  date  of  the  grant  to  the  appellant,  vet 
vbenever  that  attainder  took  place,  it  was  drawn  back  exprelsly 
bf  the  z€t  1  G.  i.  c.  50.  to  the  ;t4th  of  June  17159  and  as  that 
tai  before  the  penalty  of  the  efcheat  incurred,  fo  this  efcheat  is 
b  the  nature  of  every  other  charge,  and  could  not  afFe£l  the 
urfeited  ettate  potterior  to  the  time  when  that  forfeiture  corn- 
Kneed  ;  and  therefore  fince  the  ettate  of  Mr.  Mackenzie  is  de« 
lared  by  law  to  be  forfeited  from  the  24th  of  June  17159  the 
Kceeding  penalty  of  the  efcheat  could  be  no  charge,  and  the 
ame  was  vetted  in  his  majetty,  independent  of  that  charge,  for 
be  ufe  of  the  public. 

Though  the  grant  to  the  appellant  w»$  prior  to  Mr.  Macken« 
ie^s  attainder,  yet  it  was  potterior  to  the  ad  vetting  the  ettates 
1  his  Majefty  for  the  ufe  of  the  public ;  now  ftiould  any  grant  be 
lade  pofterior  to  that  a£ly  of  any  part  of  the  ettate  fo  furren- 
;red,  it  were  eluding  the  aA.  Had  Mr.  Mackenzie  never  beea 
rfeitedi  the  grant  might  have  been  good,  but  when  he  was 
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att^nted  of  treafon,  and  that  attainder  drawn  back  to  the  24th 
of  June  1715,  bffore  the  cfcheat  fel],  it  muft  void  that  grant; 
for  his  Majefty  having  furrendered  to  the  public  the  real  cftates  of 
the  rebels  in  the  event  of  their  refpeftive  attainders^  whereby 
their  eftates  were  by  law  to  become  forfeited  to  hisMajefty  prior 
to  the  furrender,  and  by  which  their  cfchcats  were  to  be  abforbedi 
it  could  not  but  be  in  view  that  they  were  to  go  to  the  public  free 
of  thofe  burdcTis.  For  the  furrender  muft  be  underilood  to  be 
pf6  omnijure^  efpecially  as  beneficia  princtpum  arc  to  be  interpreted 
in  the  rooft  benign  and  ample  manner. 

It  is  ftill  more  evident,  that  thefe  efcheats,  after  the  furrender 
to  the  ufe  of  the  public^  did  not  continue  in  the  king,  otherwife 
it  would  have  been  unneceflary  for  Lady  Panmure,  and  others, 
to  apply  for  afls  of  parliament  to  enable  his  majefty  to  make  pro- 
viHon  for  them  during  their  huibands  lives,  if  their  hu(band$ 
life-rent  efcheats  (which  were  all  incurred  in  the  fame  manner  ai 
Mr.  Mackenzie's)  had  remained  in  his  majefty. 

The  appellant  founded  upon  a  provifo  in  the  a£i  i  G.  i.  c.50.  " 
for  appointing  commiflioners,  declaring  that  nothing  in  that  afi 
ihould  extend  to  take  away,  repeal,  alter  or  make  void,  any  of 
the  providons,  matters,  or  things,  contained  in  the  a£l  for  en- 
couraging fuperiors.  But  this  provifo  is  only  in  favour  of  die 
rights  of  fuperiors,  vaiTals,  tenants,  creditors,  &c.  continuinji; 
dutiful  and  loyal  to  his  majefty,  but  does  not  referve  any  interelt 
to  the  crown  ;  and  for  this  obvious  reafon,  becaufe  nothing  was 
of  could  be  fuppofed  to  be  in  the  crown,  but  what  was  made  orer 
to  the  public  by  the  firft  vefting  claufe,  which  was  to  have  its  full 
cffe6t  from  the  24th  of  June  17 15. 
)(g^.  e.  33.  By  an  aft  of  parliament  in  Scotland  1689.  c.  33.  it  is  enaflcdi 
that  no  vaffa!  or  creditor,  perfonal  or  real,  fhall  be  prejudged  or 
lofe  any  of  their  lands  or  cftates,  or  any  of  their  true  and  juft 
fums  remaining  due  to  them,  by  their  debitors'  or  fuperiors* 
forefaulture.  And  the  crown  never  ufed  to  make  any  grant 
of  thefe  life-rent  efcheats  to  the  prejudice  of  creditors;  but  on 
the  contrary,  the  donntors  of  fuch  efcheats  have  always  beca 
obliged  to  grant  back  bonds  to  be  accountable  to  the  creditors. 
Both  from  rhe  recital  and  enafting  part  of  the  aft  for  encoun- 
ging  fuperiors,  &c.  it  is  plainly  tlje  intention  of  the  parlia« 
nient,  that  no  forfeiture  or  conviciion  on  account  of  trealbn 
ftiould  prcj-jilice  creditors:  It  never  can  be  imagined,  that  a  for- 
feiture arlfing  from  a  fmaller  crime  was  to  be  extended  to  the  pre- 
judice of  the  cre(iirors  ;  that,  in  moft  cafes,  would  have  been  a  for- 
feiture of  the  king's  loyal  fubje6ls,  efpccialiy  the  refpondents, 
who  have  no  oth^rr  fund  of  puymcnt  but  thefe  very  rents. 

The  appellant  bimfelf  did  undrrftand,  that  the  efcheat  was  to 
be  charged  with  the  <!t:bts,  for  in  his  memori.iI  to  his  majetiy,  be 
fets  fovth  the  value  of  the  cftaie  to  be  50c/.  p«^r  annum,  but  much 
incumbered  nvlth  debts  ;  it  were  then  unrcnfonable  for  the  appeUaot 
now  to  pret<:nd  to  exclude  thefe  creditors, 
fu^pment.  After  hearing  counfel  upon  the  petition  and  appeal  of  Sirwn  Lcrd 
4  ^y*^*       JLovnt,  as  iilfo  upon  the  anfwer  of  Keumth  Ma.kinzie^  and  iihvfi/i 

J7JQ,  '»/  _  J  ,r  '  ■ 
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ttpon  the  piiltUn  of  the  feud  Kenneth  Mackenzie,  It  is  ordered  and 
adjudged^  that  the  /aid  interlocutors  j  fentences^  or  decrees  complained 
of  in  the  [aid  appeal  he  reverfed^  and  that  the  rents  of  the  ejlate  in  quejtion 
be  paid  to  the  appellant  according  to  his  grant  i  out  thatfuch  debts  of  the 
criditors  of  the /aid  Alexander  Mackenzie  as  were  real^  and  did  by 
tie  lavj  of  Scotland  affeEl  the  ejlate  in  quejlion^  at  the  time  of  the  for^ 
feitureofthe  life-rent  efcheat^  be  charged  on  the  f aid  ejlate  in  due  courfe^ 
according  to  thefaid  law. 

For  Appellant,  David  Dalrymple.  IbA*  Raymond, 

for  Refposdent,  (in  both  cafes)  Edw.  Northey.       Will.  Hamiltonm 


William  Morifon,  of  Prefton  Grange,  Efq;  Appellant} 

Tames  Smith  of  Whitehill,  and  David  Bur-  Cafe  541 

ton  Glazier  in  Edinburgh      -        -      Refpondents. 

8  th  April  1719. 

f  0ci«f^.— Tiie  minatei  oF  a  meeting  of  a  pompany,  fqbfcribed  by  (he  preiei, 
bore  that  certain  members  fold  to  another  their  ihares  of  the  joint  (lock  at « 
given  price  j  the  perfon  to  whom  the  iharrs  were  fo  aiiigncd  afterwards 
entered  to  the  maAagement  of  the  whole  concern,  and  applied  the  profits  to 
hit  ul'e;  it  is  found  that  he  Was  obliged  to  pay  to  each  partner  the  fumi 
mentiooed  in  fai.l  minure,  though  ic  was  objefted,  that  the  minute  wai 
crafed  in  fome  fentencei,  and  that  there  was  hcui  f^nittntia  till  a  mors 
formal  adignment  was  made. 

The  aAgnee  is  alfo  ordered  to  te  the  a/Bgnors  fiom  the  debts  of  the 
fociety,  and  pay  titem  iittereft  on  the  fums  found  due. 

Competijatitn.—in  a  fufpenfion,  the  rufpendec's  plea  of  compenfation  is  Te]eAed« 

Ce/ls.'^ioJ.  colh  given  againtt  the  appellant. 

DY  articles  of  agrerment,  executed  in  S&rch  1698,  between 
^  the  appellant.  Sir  William  Binning,  Patrick  Steel,  the  refpon- 
demSf  and  others,  it  was  agreed  to  fee  up  and  carry  on  a  glafs- 
vork  in  Morifon's  Haven,  at  their  mutual  expence,  and  to  their 
iputual  profit,  and  to  confiil  of  (Iiares  of  50/.  (lerling 

each  (hare;  and  it  was  agreed,  that  if  any  of  the  copartners 
(bould  be  inclined  to  fell  or  afiign  his  (hare,  it  (liould  not  be  lawful 
for  him  fo  to  doj  until  he  (hould  make  the  firfl  olFer  tliereof  to 
fome  of  the  copartners,  and  if  they  fliould  refufe,  be  might  then 
fell^  fo  as  it  were  not  at  a  lower  value  than  what  was  offered  by 
the  faid  copartners :  They  were  like,wife  by  the  faid  articles  to 
appoint  fome  of  their  own  number  to  be  overfeers  of  the  work  ; 
and  they  named  George  Living(lon|  one  of  the  copartners,  to  be 
(heir  caQiier  or  treafurer* 

By  other  articles  of  agreement  in  April  thereafter,  between  tho 
appellant  and  the  other  copartners,  and  Daniel  Titterie,  glafs- 
maker  in  Newcadle,  the  faid  copirtners  leafed  to  Titterie  the 
jTaid  glafsrmanufaflory  and  premifes  for  9  years,  commencing  at 
Whilfunday  1698.  At  a  meeting  of  the  copartners  in  Septen^ber 
idpg,  Sir  Wm.  Binning  and  Patrick  Steel,  two  of  them,  furren- 
^cfcd  tbejr  Ihare^  to  the  appellant^  he  paying  to  each  of  them 
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lo/.  fterling  yearly  during  the  cootinuance  of  Titterie's  leafe,  till 
they  fliould  be  repaid  what  they  had  advanced  of  their  fluuret;  and 
it  was  then  (as  the  refpondents  date)  exprefsly  agreedy  that  they 
who  had  purchafed  any  (hares  (hould  be  liable  for  payment  of  all 
incumbrances  thefe  (hares  (hould  be  liable  to. 

The  faid  glafs-work  was  carried  on  amicably  by  the  company 
till  the  2i(t  of  O^ober  1699;  when  at  a  meetipg  of  the  co- 
partners a  tranfadion  took  place,  relative  to  a  refii^ation  by  the 
refpondents  and  one  other  of  the  copartners,  of  their  (hares  t9 
the  appellant    In  17009  the  refpondents  and  the  other  partners 
brought  an  aAion  againft  the  appellant,  before  the  flif riff  of 
Edinburgh,  (iating,  that  among  others  the  refpondent  Smith  had 
paid  in  100/.  fterling  towards  carrying  on  the  faid  manufadory, 
and  the  refpondent  Burton  76/.,  for  which  fums  they  had  got  ie« 
celpts  from  the  faid  George  Livingfton,  ca(hier  to  the  copartners} 
that  at  the  faid  meeting  on  the  21  ft  of  Odober  1699,  the  le- 
fpondentS)  and  one  other  of  the  copartners,  re(igned  their  (hares 
to  the  appellant,  he  paying  to  each  of  them  10/.  per  annumi 
during  the  continuance  of  Titterie's  leafe,  and  after  the  expiration 
of  the  faid  leafe  paying  what  (hould  then  remain  due  upon  the 
original  (hares,  upon  which  terms  the  appellant  accepted  the 
fame ;  and,  that  this,  (as  all  the  other  tranfadions  of  the  com* 
pany  were)  was  marked  in  the  minutes  of  their  federunts,  and 
figned  by  the  prefident  of  the   meeting:    that  the   appellant 
having  thus  purchafed  almoft  all  the  (hares  of  the  manufaAoryi 
be  took  the  fole  management  of  the  works  upon  himfelf,  and  on 
the  laft  day  of  February  1700  granted  a  fa£lory  to  one  James 
Smith,  to  overfee,  infpe^ly  manage,  ad,   and  do  as  principal 
clerk,  overfeer,  and  accountant  at  Morifon's  haven,  and  uplift 
all  debts  owing  to  the  faid  glafs  work,  &c.  and  generally  to  do 
every  thing  concerning  the  premifes  as  if  the  appellant  were  per* 
fonally  prefent.    And  their  adlion  concluded,  that  the  appellapt 
(hould  be  decerned  to  make  payment  of  the  feveral  fums  agreed 
upon.    The  (herifF,  on  the  2d  of  0£lober  1700,  decerned  againft 
the  appellant  for  payment  to  each  of  the  purfuers  of  ic/.  fterltog 
yearly,  beginning  the  firft  year's  payment  upon  the  aift  of  Odo- 
btr  1700,  and  fo  on  yearly  thereafter  until  the  term  of  Whit* 
funday  1707,  when  the  contradl  with  the  faid  Daniel  Titterie 
expired,  and  at  that  term  the  appellant  to  make -full  payment  to 
each  of  them,  of  what  (hould  remain  unpaid  of  their  original 
(hares    advanced   and    paid  in,  among   others,  the   refpondent 
Smith's  ihare  being  loc/.  and  the  refpondent  Burton's  being  76/9 
with  the  intereft  of  the  faid  fums,  and  to  relieve  the  refpondents 
of  all  debts  contra£led  and  lofs  fuftained  upon  account  of  the  (aid 
works,  and  further  to  pay  J4/.  Scots  to  each  of  the  refpondeflti 
for  expences. 

The  refpondents  extraAed  the  (IierifF's  decree,  and  gave  the 
appellant  a  charge  of  payment ;  and  he  thereupon  prefented  a 
bill  of  fufpenfion  to  the  Court  of  SeflTion.  When  this  caufe  came 
firft  to  be  heard,  the  Court,  before  determining  the  principal 
queftion,  dircAed  the  refpondents  and  the  other  copartners  to 
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condefcend  and  inftru£l  how  the  faid  copartnerfliip  was  managed 
before,  and  how  after,  they  renounced  their  (hares ;  and  ordained 
the  appellant  to  condefcend  and  prove  if  any  part  of  the  (hares  o£ 
the  reipondents  (or  other  partners  refigning)  was  unpaid,  and 
what  the  fame  was;  and  if  the  faid  copartners  had  any  effef^s  of 
the  faid  fociety  in  their  own  hands  not  accounted  for,  and  what 
die  fame  was  at  the  time  of  their  forefaid  renunciation. 

A  proof  was  accordingly  taken ;  the  import  of  which  as  (lated 
by  the  refpondents  was,  that  it  appeared  that  before  the  time  of 
^  ■  the  refignation  of  the  refpondents,  the  affairs  of  the  faid  glafs- 
'  I  manufaQory  were  managed  by  a  committee  of  the  fociety  in  ge- 
^  I  neral,  but  after  their  refignations  the  appelant  managed  all  bj 
!*■  Umfclf,  and  he  alone  gave  a  commifljon  to  Mr.  Smitli  to  a£t  as 
6" I  orerfeer  of  the  works;  and  Mr.  Smith  deponed,  that  as  the  com- 
^il  miffion  was  given  by  the  appellant  alone,  fo  with  him  only  he 
^  I  treated,  and  with  no  other  of  the  fociety ;  and  the  appellant 
^  I  folely  managed,  bought  and  fold  every  thing  of  the  faid  manufac« 
B^l  tory  by  himfelf,  he  only  paid  the  charges  and  applied  the 
profits  to  bis  own  ufe.  The  appellant  did  not  examine  any 
vitnefs  to  prove  his  allegations,  and  the  term  was  circumduced 
agaioft  him. 

The  caufe  coming  to  be  heard  before  the  Lord  Ordinary,  his 
lordihip  in  1705,  found  it  in(lru£led  by  the  writs  produced^ 
"  that  the  refpondents  had  paid  their  (hares,  and  allowed  the  ap- 
"  pellant,  notwithftanding  of  the  circumdud^ion  of  the  term,  to 
"  prove  by  the  refpondents'  oaths  the  having  of  any  writs  or 
'^  books  belonging  to  the  fociety,  and  ordained  the  refpondents 
^  to  produce  any  fuch  as  they  (hould  acknowledge  by  their  oaths^ 
**  bat  found  it  not  clearly  proved  by  the  refpondents'  renuncia- 
"  tion,  and  the  appellant's  acceptance,  that  the  appellant  was 
*^  obliged  to  releafe  the  refpondents  of  the  debts  of  the  fociety, 
*'  onlefs  the  fame  be  indrufled  aliunde. 

About  this  period  Livingdone,  one  of  the  partners,  made  over 
Us  claims  to  the  refpondcnt  Burton  :  the  ucikion  was  afterwards 
<li(contioued  for  upwards  of  ten  years ;  but  being  again  revived, 
the  CooH^  in  abfence,  gave  judgment  againft  the  appellant,  ( on« 
finniog  the  original  decree  of  the  (heriff  of  Edinburgh.  The 
tefpondents  thereupon  gave  him  a  charge  of  payment ;  and  ar« 
itfted  the  rents  in  the  hands  of  his  tenants.  They  alfo  brought 
iprocefs  of  forthcoming  :  and  in  that  action,  the  appellant  ap* 
pored  for  his  intereft.  The  Court  in  June  17 17  adhered  to 
their  former  decrees,  and  ordained  the  tenants  to  make  payment 
in  terms  thereof. 
The  appellant  prefented  another  bill  of  fufpenfion,  contend- 

Iiog  that  he  and  his  tenants  wtte  forced  to  pay  thefe  fums  without 
Any  legal  proof  of  their  being  due  ^  and  he  produced  bonds  and 
other  writings  by  which,  he  contended,  it  appeared,  that  the 
^  *'  tcfpondents  were  at  the  fame  time  debtors  to  the  appellant  in  far 
^  gn^ter  fums  than  thofe  claimed  by  the  refpondents.  The  Court 
u.-^  sa  die  1 2th  of  July  1717  found  it  proved,  thdit  the  (bares  of  the 
■^  -  above 
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above  <<  glafswork  belonging  to  the  refpondents  were  by  tbes 
<<  fold  to  the  appellant  on  the  21ft  of  0£iober  1699,  and  thai 
«  the  faid  (hares  were  bought  and  accepted  at  that  time  by  tb 
<<  appellant^  and  were  thereafter  managed  by  him  as  his  owoj 
*<  and  remitted  to  the  Lord  Ordinary  to  hear  upon  what  furthei 
<<  remained  to  be  determined.'' 

The  appellant  reclaimed,  and  after  an fwers  for  the  refponds 
the  Court  on  the  14th  of  November  17171  <<  havinji^  confidered 
**  the  faid  caufe  with  the  federunt  of  the  partners  of  the  aid;  of 
**  Odiober  16999  and  the  fadlory  granted  by  the  appellant  in 
*<  1700,  to  the  faid  Smithi  found  it  proved  that  after  the  (aid 
*^  federunt,  the  appellant  acted  and  managed  as  proprietor  of  the 
*^  (hares  in  the  faid  glafswork,  which  belonged  to  the  refpondenti; 
**  and  therefore  found  that  the  appellant  was  obliged  to  accept  of 
^^  the  difpofition  of  the  faid  (hares,  and  that  he  was  obliged  to 
*<  make  payment  to  the  refpondents  in  terms  of  the  faid  fedc- 
**  runt,  and  decerned  accordingly."  And  to  this  interlocutor,  the 
Court  adhered  on  the  27th  of  December  17179  and  the  15th  and 
2 1  it  of  January  1718. 
latered.  The  appeal  was  brought  from  <^  a  decree  of  the  (heriflfs  of 

*  ^***'  •       "  Edinburgh  of  the  2d  of  0£lober  1700,  and  of  two  feveral  io' 
'^*^'  "  terlocutors  of  the  Lords  of  Seffion  of  the  12th  of  July,  and 

<<  14th  of  November  i7i;»  and  others  in  the  caufe." 

Heads  of  the  Appellants  Argument. 

The  refpondents  contended,  that  they  had  proved  their  refig* 
nations,  and  the  appellant's  acceptation  thereof,  both  by  an  aftof 
federunt,  or  meeting  of  the  company,  and  by  the  depofitions  of 
feme  witnefles.  But  that  pretended  meeting  confifted  chiefly  of 
the  refpondents,  who  had  entered  into  a  concert  to  withdrawal 
the  fame  time,  and  the  depofitions  are  of  the  fame  fort ;  be(i(ic9 
the  pretended  a£b  of  the  meeting  is  fuch  as  never  was  offered 
in  evidence  in  any  court,  being  crofied  and  cancelled  in  whole 
paragraphs ;  which  if  it  had  been  ever  fo  regular,  could  never 
have  bound  the  appellant,  unlefs  he  had  either  (igned  his  accept* 
ance  at  the  fame  time,  or  had  had  the  (hares  made  over  to  bimt 
by  deeds  in  writing,  as  is  ufual  in  matters  of  confequence»  by  the 
]aw  of  Scotland,  before  which  there  is  locus  ftenitenti^  allowed  ia 
any  treaty  or  agreement. 

Had  it  been  proved  (as  it  never  has)  that  the  refpondents  had 
refigned,  and  that  the  appellant  had  accepted  regularly,  yet  it  ap^ 
pears  very  unjud  tohave  allowed  the  refpondents  all  the  fums  that 
they  themftlves  aiTcrted  they  had  advanced  for  the  works,  without 
any  proof  of  fuch  advance ;  and  before  clearing  oiF  the  debts  due 
by  the  company,  and  before  they  had*  accounted  for  the  produ£t  oE 
the  manufadtory,  proved  to  be  in  their  own  hands  at  ihe  time,  as 
public  o(Hcers  of  the  company  and  otherwife ;  and  before  aaf 
account  of  the  partnerfhip  was  taken  or  (lated. 

The  faid  decrees  ordained  the  appellant^  not  only,  to  pay  th^ 
aforefaid    fums,  but  ULLcwifq  iiuered  for    the   famc^    where^^ 
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Acre  18  no  intercft  due  upon  any  fums,  except  where  ttie  faihe 
kftip'alated  bj  the  parties,  or  ordered  by  exprefs  law;  efpecidUy 
where  the  account  is  not  liquidated. 

It  appeared  in  court  by  bonds  and  other  authentic  documents^ 
that  the  refpondents  were  debtors  to  the  appellant  in  far  greater 
fams  than  thofe  claimed  (had  they  been  ever  fo  juft]  and  To  thefe 
claims  were  Ipfojure  extinguiOied  by  compenfation. 

The  refpondents  objefled,  that  compenfation  is  denied  by  a£l 
of  Parliament,  if  the  fame  be  neglected  to  be  proponed  by  the  '59*-«-*4j. 
party  before  the  decree  be  entered ;  which  being  the  appellant's 
cafe,  he  therefore  could  not  have  the  benefit  thereof.  But  the 
firft  decree  complained  of  was  in  the  appellant's  abfence,  when  he 
was  engaged  in  the  fervice  of  the  government;  which  was  the 
reafon  of  his  preferring  fo  many  bills  of  fufpenfion  afterwards,  in 
which  he  fully  in(tru£ted  his  grounds  of  compenfation,  and 
e?en  where  the  law  denies  compenfation,  in  moft  cafes  it  allows 
of  retention  to  flop  execution,  being  matter  of  difcharge,  efpeci- 
allj  where  it  is  evident,  as  in  this  cafe.  Where  a  perfon  having  a 
grouad  of  compenfation,  is  refufed  the  fame,  it  is  in  efFecl  likewife 
to  lefufe  all  a£tion  upon  the  ground  of  debt,  be  it  ever  fo  juft^ 
becaufe  the  party  againd  whom  the  compenfation  was  to  operate 
naj  not  be  able  to  allow  fatisfa£l:ion  any  other  way. 

Heads  of  the  Refpoudent^  Argument. 

The  appellant  contended,  in  the  court  below,  th^t  the  origt* 
iialcontra£l  of  co  partneiihip  was  blank  in  feveral  particulars^ 
efpecially  as  to  the  quantity  of  capital  ftock,  and  that  the  writer 
>nd  witnefles  were  not  defigned,  which  was  necefTary  by  law.  But 
this  being  a  contraS  in  relation  to  merchandize  is  uberrimoe  fidei^ 
and  the  folemnities  in  other  writings  are  not  required  in  fuch  deeds  ; 
rfpccially  where  the  fame  have  been  followed  out  by  feveral  par- 
tics,  by  afling  according  to  the  fame ;  and  as  to  filling  up  the 
capital  (lock,  that  could  not  be,  fince  it  was  not  certain  how 
BUDy  (harers  or  fubfcribers  they  might  have. 

With  regard  to  the  obliteration  of  the  minutes  of  federunt 
Ibunded  on  by  the  appellant ;  there  is  no  queftion,  but  the  fede- 
nints  of  all  companies  or  focieties,  when  legally  figned,  are  proba« 
tive  for  or  againd  any  member  of  the  fociety,  efpecially  fuch  as 
were  prefent,  who,  if  any  thin^  material  had  been  omitted,  had  an 
opportunity  of  having  it  rectified  ;  and  in  this  cafe  there  was  ho 
liiredion  for  any  writing  more  folemn  to  be  made  ufe  of  where 
the  (hares  of  the  fociety  were  transferred  from  one  partner  to 
mother.  And  the  appellant  certainly  looked  upon  this  refigna* 
ion  as  marked  in  the  minutes  as  fufficient,  fince  he  after  that  time 
ook  upon  himfelf  the  fole  management  of  the  glafs  work,  with« 
ut  ever  confulting  the  refpondents,  or  the  other  refii»ning  part- 
ers,  and  did  likewife  under  his  hand  declare,  he  had  right  to 
lerefpondent  Smith's  (liare;  and  he  had  no  other  right  but  the 
Cgnaiion  made  in  the  faid  federunt.     The  obliteration  was  only 

two  proteds  taken  by  the  appellant  and  the  rcfpondcnt  Smith 
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as  to  the  method  of  management,  through  which  a  line  waf 
drawn  as  unneceflary  after  they  had  agreed  to  rcGgn  their  flbares. 

The  appellant  objeded,  that  the  refpondents  had  not  paid  op 
their  (hares :  But  that  they  had,  appears  by  the  receipts  of  the 
treafurer  to  the  fociety,  who  was  legally  authorized  to  receif  e  tbe 
fame. 

He  objeAed  alfo,  that  the  refpondents  ought  to  bear  tfadr  pro- 
portion of  the  debts  owing  by  the  co-parcner(hip  prior  to  their 
refignation  :  but  it  were  very  unreafonable,  that  the  refpoiidents 
ibould  be  anfwerable  for  the  pannerfhip  debts,  fince  they  had 
upon  terms  parted  with  the^r  {hares  to  the  appellant,  who  apoa 
that  account  got  all  the  co>partner(hip  {lock  into  his  haodsi 
'  which  muft  and  ought  to  be  the  fund  for  payment  of  thefc  debti 
Jadgmeiit,        It  IS  ordered  and  adjudged.  That  the  fa'td petition  and  ^ptal k 
^Ap'<^         ^/miffed;  and  that  the  decree  and  interlocutors  therein  compimtiif 
'7'9-  be  affirmed :  and  it  is  further  ordered^  that  the  faid  appeliani  do  paji 

or  caufe  to  be  paid  to  the  /aid  refpondents  the  fum  of  2oL  fir  Mr 
cofis  in  reJ^eSl  of  this  appeal. 

For  Appellant,     7ho.  Lutivyche,  Pat.  TurnbulL 
For  RefpondcntSi  Rob.  Raymond.  JVilL  Hamilton* 


Cafe  55.  William   Brown,    Merchant  in  Edinburgh, 
f,'j;,^  and  Andrew  Rofs,  Mafter  of  the  Wool- 

1669.  len  Manufactory  at  MulTelburgh,  jffpelkaiis; 

Robert  Earl  of  Morton,  -  -        Re/pondeni^ 

3  Feb.  1719-20. 

Ktrg'i  anr.exed  Proptrty.'-^\  perfon,  to  whom  part  of  the  annexed  propcftjM^ 
been  g'anced,  creates  a  berit;ib!e  fecurity  thcrtoni  his  grant  il  aftcrn* 
reduced,  and  the  decree  con6rmed  by  an  aA  of  reannesation  :  anad^ 
difanneiation  is  fubfequentiy  made,  and  a  new  grant  of  part  of  the  preoift 
pa^ed  t^  the  reprefentaiive of  the  family  of  the  original  grantee,  thoogbMt 
his  heir  :   this  does  not  revive  the  heiitabit  fecurity  gnmted  bj  hin. 

C^^j.— 60/.  coAs  given  agaioll  the  appellanu» 

^HE  lands  and  lordQiips  of  Orkney,  Zetland^  and  the  Ilo 
*  thereto  belonging,  formed  p^rt  of  the  annexed  property  « 
the  crown.  In  1643,  King  Ch.irles  the  i(l,  being  iadebteJn 
William  then  Earl  of  Morton,  in  tiivcrs  fums  of  money,  lcnt» 
and  diiburfed  for  his  majefty,  by  ch.irter  under  the  great  feal « 
Scotland,  granted  and  conveyed  to  the  fa'ul  earl  and  his  hcir^ 
the  Ifles  of  Orkney  and  Zerlnnd  redeemable  on  payment  of 
30,000/.  (lerling.  By  virtue  of  this  charter  the  earl  was  infefts 
and  the  faid  prant  was  ratiBed  in  Parliament ;  but  no  preriool 
aft  of  diiTolution  was  obtaii)ed. 

In    1647,  the   fviid    earl  and  Robert  Lord   Dalkeith  bis  fo4 

granted  an  heritable  fecurity  over  the  faid  likS|  to  Sir  \ViUi>^ 

Dick 
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ISIck  of  Braid,  and  Sir  Andrew  Dick  his  fon,  for  fecuring  re- 
payment of  5570/.  fterling  lent  to  the  earl.  And  upon  the  earl 
and  his  fon's  refignation,  a  charter  was  procured  by  Sir  William 
and  Sir  Andrew,  under  the  great  fea),  upon  which  they  were 
duly  infeft.  Upon  the  credit  of  this  heritable  fecurity  Sir  Andrew 
Dick  contra Aed  fcferal  debts,  and  gave  provifions  to  bis  children 
cut  of  the  fame. 

In  1662,  King  Charles  the  2d  made  a  general  revocation  of 
all  grants  made  by  any  of  his  predecefibrs  of  any  part  of  the  an- 
nexed property  of  the  crown ;  which  revocation  was  confirikied  by 
Parliament*  Soon  afterwards  his  majefty  made  a  new  grant  of 
the  fbrefaid  Ifles  to  the  Vifcount  Grandifon,  for  the  honourable 
aliment,  fupport  and  dignity  of  the  family  of  Morton.  But  io 
1668  an  zStion  was  brought  by  his  majefty's  advocate,  in  the 
Court  of  Seffion  for  redu£tion  of  the  grants  which  had  been 
made  of  the  faid  Ifles,  upon  the  ground  that  they  were  part  of 
the  annexed  property  of  the  crown,  and  that  the  king  could  not 
alienate  or  grant  away  the  fame,  but  for  good  caufes  firft  advifed 
in  Parliament,  nor  till  after  an  2€t  of  Parliament  obtained  for 
difunitioc  the  faid  pofleffions  from  the  crown.  In  this  aflion 
decree  ofreduf^lon  was  accordingly  obtained,  and  that  decree  and 
all  the  ads  of  annexation  were  afterwards  ratified  and  confirmed 
by  an  z(k  of  Parliament  1669.  c.  13. 

Sir  Andrew  Dick  and  his  children  being  thus  defeated  of  their 
fecurity  upon  thefe  lands,  made  their  application  to  his  majefty 
king  Charles  the  Second  for  fubfiftence,  till  his  majefty  fliould 
grant  a  reference  for  accommodation  of  the  principal  fum  on 
the  faid  heritable  fecurity ;  and  the  king  made  an  allowance  to 
them  of  the  yearlv  fum  of  132L  fterling  out  of  the  exchequer  of 
Scotland,  ftiU  relerving  the  confideration  of  the  faid  principal 
fum.  This  allowance  was,  upon  the  recommendation  of  their 
cafe  from  the  Parliament  of  Scotland,  continued  to  them  by 
king  William,  and  afterwards  by  queen   Ann,  till  the  union. 

In  l(>93.and  1702,  James  late  earl  of  Morton  applied' by  pe- 
tition to  the  Parliament  of  Scotland  complaining  of  the  fai'i  de- 
cree, and  praying  that  the  fame,  with  the  zQ.  of  Parliament  ratify- 
ing that  decree,  might  be  reverfed  ;  but  his  petitions  were  rejed^f  d, 
and  he  obtained  only  recommendations  to  the  crown  to  confider 
the  hardfliips  complained  of. 

In  1707  another  application  was  made  by  the  late  earl  of 
Morton  to  the  Parliament  of  Scotland,  reprefenting  the  misfor- 
tones  of  his  family,  and  praying,  for  the  prefervation  of  an  ancient 
houfe,  which  he  was  willing  to  owe  to  the  queen's  bounty,  that 
tier  majefty  might  be  empowered  to  make  him  a  new  grant  of  the 

Jtremifes.  Her  majefty  having  fignified  her  fatisfadion  th;it 
iich  an  n€t  might  pafs,  an  a£l  was  accordingly  p^fled  in  the  Par- 
liament  of  Scotland,  reciting  the  eari*8  former  applications  and  the 
recommendations  of  the  Parliament  thereupon  ;  and  **  that  her 
<^  majefty  having  confidered  the  fame ;  and  being  convinced  of 
^  the  hardfliips  and  ftretches  therein  mentioned,  whereby  the 
^f  earl  and  bis  family  wete  very  greatly  kfcd^  and  being  willing 

«'  to 
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<'  to  fliew  at  once  a  mark  of  her  royal  juftice  and  favour  to  cU 
'*  faid  earl  and  his  family ;  therefore  her  majefty  with  advice 
*^  and  confent  of  the  eftates  of  Parliament,  did  diifolve  from  the 
<<  crown  all  the  faid  earldom  of  Orkney  and  lordfliip  of  Zetlandj 
<<  and  lands  thereto  belonginj^i  to  the  effe£t  her  majefty  migltf 
**  difpone  to  the  faid  earl  of  Morton,  his  heirs  and  fucceflbr8»die 
**  faid  earldom,  lordfliip,  and  laiids,  or  any  part  thereof,  redeifim- 
^<  able  by  her  majefty  and  her  fucceflbrs  on  payment  of  360,060!. 
**  Scots  money,  the  faid  earl  paying  yearly  to  her  majefty  and 
<<  her  fucceflbrs,  during  the  not  redemption,  6000I.  Scots  mo'bey 
<*  in  name  of  feu  farm,  and  1600I.  Scots  money  to  the  mini- 
^<  fters  of  Orkney/'  Purfuant  to  this  aft  of  Parliament,  het 
majefty  gave  part  of  what  was  contained  in  the  iirft  grant  to  the 
earl  under  the  faid  rent-charge,  and  feveral  other  burdens  j  and 
the  grant  was  ratified  in  Parliament. 

The  reprefentatives  of  Sir  Andrew  Dick,  conceiviifg  that  this 
grant  revived  their  right  to  the  heritable  fccurity  on  the  premi£e% 
and  rendered  the  grantee  liable  to  make  fatisfadion  for  that  d  ' 
his  daughter,  Elizabeth  Dick,  being  a  creditor  to  her  father  by 
bond  of  provifion  for  a  confiderablc  fum  of  money,  and  Jamei 
Dunbar,  her  hufl3and,  obtained  a  decree  of  adjudication,  on 
the  ground  of  the  faid  heritable  fccurity.  Having  after* 
wards  afligned  this  adjudication  and  all  their  right  to  th^  Ap- 
pellants, they  thereupon  brought  an  a£\ion  of  mails  and  da* 
ties  before  the  Court  of  Seflion  againft  the  tenants  of  Orkney  aal 
2jethnd,  to  compel  payment  of  their  rents  to  the  appellants. 

The  faid  James,  late  earl  of  Morton,  appeared  and  maded^ 
fences  to  this  adion.  Pending  the  a£lion  he  died,  and  hisko- 
thcr,  the  refpondent^  was  made  party  thereto. 

The  Court,  on  the  29th  of  January  1718,  found,  "Thatth 
"  fjid  aft  of  diflblution,  and  queen's  gift,  proceeded  and  wai 
**  granted /^r  modum  gratify  and  not  mcduin  ju/litia i  and  theI^ 
*«  fore  found,  that  the  right  granted  by  the  earl's  predeceflbrsifl 
<<  favour  of  Sir  Andrew  Dick,  did  not  thereby  revive,  and  rt-  f 
**  mitted  to  the  Lord  Ordinary  to  proceed  in  the  caufe  accor-  ■ 
"  dingly."     And  to  this  interlocutor  the  Court  adhered  on  tU 
a  ift  of  February  thereafter.    The  caufe  being  called  before  ll* 
Lord  Ordinary,  his  lordfliip,  on  the  28th  of  February,  "pre* 
**  fcrred  the  faid  earl  on  the  rights  produced  to  the  mails  ani 
**  duties  libelled."     The  appellants  having  reclaimed,  the  Cotttti 
on  the  17th  of  June  1718,  **  refufedthe  dcfire  of  the  petitioBi 
•*  and  adhered  to  the  Lord  Ordinary's  interlocutor.** 
Bntered  ^^^  appeal  was  brought  from  "  feveral    interlocutory  &»•   : 

It  Dec.        •*  tences,  or  decrees,  of  the  Lords  of  SefTion  in  Scotland  of  the 
1719.  <c  29th  January,  and   21  ft  February,  and  alfo  from  an  inlcrlo- 

"  cutor  of  the  Lord  Ordinary  of  the  28th  of  the  fame  Febroatji 
<*  and  from  another  Interlocutor  of  the  faid  Lords  of  the  i7Chof 
<*  June  1718. 


SiA 
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Heads  of  the  Appellant/  Arguments 

tt  appears  by  the  nature  and  tenet  of  the  cari*s  new  grant,  that 
it  mti  a  reftitution  to  the  rights  of  his  predeceiTors,  and  that  by 
|by  of  juftice,  fince  the  zSi  exprefsly  mentionsi  that  her  majedy 
M  convinced  of  the  hard(hips  and  (Iretches  done  to  his  prede- 
teflbr,  by  the  decree  in  1669^  «nd  the  ad  following  thereon, 
whereby  be  and  his  family  tuere  very  greatly  lefe^^  and  was  willinpj 
to  do  an  aA  oijufice  as  well  as  favour  to  the  faid  earl,  fo  that  it 
soold  no  vay  be  properly  called  an  aft  of  mere  favour.  The 
Ml  having  claimed  and  got  back  the  eftate  of  his  predecef* 
brs»  upon  a  narrative  of  hardfiiips  and  injuftice  done  to  them, 
le  cannot  by  this  new  grant  exclude  and  bar  the  appellants,  whofe 
ebt  was  fo  fairly  con  traded  and  fecured  to  them  by  the  faid  he- 
[table  right  and  infeftment,  whilft  the  right  of  the  faid  cftate  was 
I  the  perfon  of  his  predeceflbn  The  faid  earl's  grant  could  only 
sbfift  upon  the  head  of  judice,  and  not  of  favour,  becaufe  by  the 
ad  aA  in  1 669,  whereby  the  faid  edate  was  annexed  to  the  Crown^ 
lis  exprefsly  declared,  "That  if  at  any  time  thereafter  it  fliould 
'  be  thought  fit  to  difpone  or  grant  any  right  to  any  part  of  the 
'*  (aid  earldom  and  lord(hip,  the  general  narrative  of  good  fer- 
"  vices^  weighty  caufes  and  confiderations,  (hould  not  be  fufE- 
^  cieot ;  but  the  particular  caufes  and  confiderations  whereupon 
"  his  majedy  and  his  fuccefTors  might  be  induced  to  grant,  and 
"  the  edates  to  confent  to  fuch  rights,  fiiould  be  expreded,  and 
^  that  all  difpoGtions  which  fliould  be  granted  contrary  to  that 
^  9£t  Oiould  be  void  and  null/'  So  that  unlefs  the  faid  earl  s 
kw  grant  proceeded  upon  fome  other  grounds  than  mere  favour 
k  could  not  be  effedual  to  him. 

Heads  of  the  Refpondcnfs  Argument. 

The  appellant's  demand  might  have  been  a  charge  upon  the 
fRmifes^  in  the  bands  of  the  did  grantee,  who  was  the  original 
Mtor;  yet  that  will  not  charge  the  rcfpondent,  who  is  not  re- 

Klentative  of  the  faid  grantee,  nor  has  any  edate  or  ede£ls  de- 
uded  from  him*  If  he  were  fucb  reprefentative,  no  doubt  he 
Bind  have  been  liable  by  virtue  of  the  perfonal  obligalion  of  the 
bid  Earl  William  to  pay  the  money  ;  and  though  the  refpondcnt 
be  in  pofleSion  of  the  premifes,  yet  it  is  not  as  claiming  under  the 
lift  grantee,  but  by  virtue  of  a  free  gift  made  by  her  late  majedy, 
vith  confent  of  the  parliament  of  Scotland,  to  the  faid  James  Earl 
if  Morton,  deceafed. 

The  a£l  of  parliament,  which  is  the  foundation  of  the  refpon- 
\aki%  late  grant,  does  mention  hardfhips  and  dretches  ufed 
[pinft  the  earl's  predecedbrs  by  a  rigorous  execution  of  the  law, 
at  does  pot  fpeak  of  injudice,  or  fay  that  the  decree  of  1669  was 
Dntrary  to  law,  nor  does  it  rcvcrfe  or  fet  afK^e  that  decree  ;  and 
lOUgh  it  might  be  a  harddiip  and  dretirh  of  the  law  in  making 
>id  a  right  granted  to  the  Earl  of  Morton  for  a  valuable  con- 
leration  of  money  lent  as  well  as  for  pood  fervices  done  to  the  ■ 
rown,  yet  dill  the  law  dood  ncaind  the  grant,  and  no  injudice         ^ 

S^  WAS 
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was  done.  Though  her  mnjefty  was  to  fliew  a  mark  of  her  royal 
judicc  as  well  as  favour,  that  Juilice  was  not  exercifed  ta  fetting 
mfide  the  decree  of  1669,  but  in  her  confeiitin«v  to  the  a  A  of  diffi- 
lution  of  the  prcaiifes  from  the  Crowni  to  enable  her  to  reward 
the  ftrvices  done  by  an  ancient  faoMly. 

The^d  ratifyitij;  the  decree  of  16^9  is  reduced  only  in  fo  far  as 
it  might  be  prejudtciai  to  tU^  )*i'ant  to  be  m^de.  that  is  in  fo  far 
as  that  a£l  did  annex  the  prtmifes  to  the  Crown,  but  not  in  fo 
far  as  it  ratified  the  decree ;  and»  tiierefoie,  that  decree  (lands 
unreverfed  to  this  day  ;  and  of  conftquence  the  fird  grants  made 
to  the  Earl  of  Morton  in  164  ^  and  16 ^dt  and  the  heritable  fe- 
curity  founded  on  by  the  appellants,  are  void,  and  not  revived. 
If  the  parliament,  in  1707,  had  intended  to  reduce  the  decree 
in  1669,  they  would  ha?e  proceeded  in  a  judicative  way,  and  the 
Crown  would  not  h<)ve  been  enabled  to  m.ike  a  new  grant  of  the 
whole  or  a  part  of  the  premifes,  but  the  old  one  would  have  been 
revived.  In  fa€b  however  the  whole  eftate  contained  in  the  old 
grant  was  not  given  ;  the  office  of  admiralty,  certain  jurifdiOioiis» 
fuperiorities,  6ec.  ar<;  rrftrved,  and  what  is  given  is  under  the  rent 
charge  of  §ooi.' per  annum  \  whereas  no  more  was  payable  by  the 
tenor  of  the  old  grants,  than  a  filver  penny  if  demanded. 

If  the  old  grant  had  been  revived  by  the  new  grint,  it  would 
have  been  fo  far  from  being  a  royal  favour  to  the  Earl,  that  it  maft 
have  been  of  veiy  great  prejudict*  to  him  ;  fince  not  only  the  pre- 
mifes would  have  been  quite  exhauded  by  the  growing  intercftof 
this  pretended  heritable  fciurity  from  the  year  1647,  but  the 
Earl  s  othrr  edate  would  like  wife  have  been  fubje£ked  to  tfe 
payment  of  the  appellants'  debt  by  his  very  ufing  of  the  met 
grarit. 

The  reafon  of  the  caution  In  the  aft  1669,  founded  on  by  the 
appellants,  is  plainly  expreifed,  that  it  m-iy  appear  the  fame  is  not 
granted  through  importunity,  &c.  So  the  a6l  does  not  prohibit 
or  lay  a  reflramt  up  m  the  Crown's  makinjj  a  voluntary  grant,  b«l 
only  that  any  grant  to  be  m-ide  (hould  procet'd  upon  foecial  caufei 
and  motives  .  and  if  thcfe  be  not  expt^  (Ted  in  this  aft  1707,  it  if 
hard  to  fay  where  to  find  tht  i.i,  and  the  a£l  has  taken  care  parti* 
cular iy  to  recite  them. 
Jadffnent,  After  hearing  counfrl,  //  is  ordered  n f id  adjudged ^  that  tbe piiill^ 

27IQ-10  ^^^  appeal  be  difmijfedy  and  that  the  fever al  intttlocutors^  fenttnces^  tf 
decrees  therein  complained  of  be  affirmed  :  And  it  is  further  ordem 
that  the  appellants  do  pay  or  caufe  to  be  p.ud  to  the  rcfpondent  tbejut^ 
§f(>o\,  for  his  cojis  in  refpeti  of  the  /aid  appeal. 

For  Appellants,       Tho.  Lutiuyche.     Tho.  Peeves. 

For  Rcfpondents,    Rob.  Dundas.        Rob.  Raymond.     Sam.  Mid 
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IT  Robert  Gordon,  of  Gordonftoun,  Bart.   Jppellant;     Cafe  56. 
ames  Brodie  of  Brodie,  Efq ;         -        •     RefpondenU 

8th  February  1719-20- 

Proeeft^^IncUent  DiBgenee.'^ln  mutual  anions  rtUuwe  to  the  property  of  a 
ommnnf  fevenl  wttneflTeson  boch  (ides,  are  examined  upon  an  9€t  and  com* 
miffidn  ;  and  upon  a  fecond  diligence  others,  who  had  not  before  appeared^ 
are  alfo  exanrined  :  one  of  ihe  parties  gives  in  a  new  lift  of  witoefTes,  pray- 
ing a  new  i€t  and  comminion,  and  to  have  fums  witncfTes  re-exainin<»d  on 
commiffion  who  bad  already  deponed  before  the  Courc }  but  his  petition  it 
rcfofcd. 
C^s, — 3c/.  cods  giten  againft  the  appellant. 

rHE  appellant  was  proprietor  of  the   lands  of  Drainie,  and 

^   the  refpondent  of  the  lands  of  Kinnedour,  in  the  county  of 

foray.     Adjacent  to  thefeveral  eftates  was  a  piece  of  moor  and 

leadow  land,  called  the  moor  of  Drainie,  to  which  both  parties 

bimed  a  right.     The  refpondent  and  his  tenants  being  prevented 

f  the  appellant  from  paduring  the  fame,  the  refpondent  brought 

laAtonagainft  the  appellant  before  the  Court  of  SrflTion  to  have 

declared  that  the  faid  moor  and  meadow  land  were   pertinents 

'  his  lands  of  Kinnedour,  at  lead  that  they  belonged  to  him  in 

immou  with  the  appellant :  and  the  appellant  thereupon  brought 

ooanter  afiion  to  have  it  declared  that  the  coniefted  ground  was 

pertinent  of  his  lands  of  Drainie,  that  the   property  thereof 

Jonged  folely  to  the  appellant  and  that  the  refpondent  and  his 

Hants  might  be  enjoined  not  to   difturb  his  poflcflion  of  the 

me.     It  appears  that  the  refpondent*8  fummons  had  been  firft 

ited,  but  that  the  appellant's  was  firft  executed. 

After  both  parties  had  produced  in  Court  the  feveral  charters^ 

ifeftments  and  other  writings  by  virtue  of  which  each  of  them 

lamed,  the  Court,  before  determining  the  import  of  thefe  writ- 

igs,  by  interlocutor  on  the  1 4th  of  February  1718,  <<  allowed 

both  parties  to  prove  by  living  witnefTes  by  whom  and  in  what 

manner  the  controverted  lands  had  been  poflefled,  for  fome  time 

pafty  and  with  confent  of  parties  granted  a  commiflion  to'*  cer- 

lin  perfons  ^'  to  take  the  oaths  of  fuch  witncfTcs  as  the  parties 

(hould  think  proper  to  bring  before  them  upon  the  ground  of 

(be  controverted  lands  to  give  evidence  in  the  faid  matter,  and 

ordered  their  depofitions  to  be  brought  into  court  the  firft  of 

Jane  following.'^ 

Several  witnefles  were  fummoned  by  both  parties  and  deponed 
KHi  the  contefted  premifes.  All  the  witnefles  who  were  fum- 
>ned  not  having  appeared,  both  parties  obtained  in  July  17 18 
aft,  ordering  thofe  who  had  not  appeared  to  come  and  make  oath 
fore  the  Court.  Some  of  the  rcfpondeni's  witnefles  were  accord- 
rly  examined  before  the  Court,  and  the  appelUnraftcrwnrds  pre- 
rted  a  petition,  fettihg  forth  tliat  he  had  received  information  of  ^ 
ne  old  witnefles  who  mljht  be  privy  to  feveral  fa£ts  in  quedim, 
fvhom  he  was  before  entirelv  iiinorant,  and  fome  of  whom  had 
!n   ;ibroad,  and   had  r. turned  home  fince  the  execution  of  c.ie 
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original  a£l  and  commiOion  ;  and  he  prayed  the  Court  to  grant  a 
new  ad  and  commiiTioii  for  examiuing  the  new  witneflea  (wbofe 
names  were  annexed  to  hts  petition,)  and  likewife  to  re-examiDe 
fonae  of  the  witneflcs  already  examined,  fonie  of  whom  had  Bieeif 
ex^tmined  before  the  Court ;  and  the  appellant  agreed  to  have  the 
a<ft  and  commifTion  repfbrted  before  expiration  of  the  time  already 
allowed  for  examining  witncfles.  On  the  24th  of  July  17 18  the 
Court  **  refufed  the  defire  of  the  appellant's  petition.'* 

The  appel'Kint  rechimed  :  but  the  Court  on-  the  29th  of  July 
1 71 8  alfo  "  refufed  the  defirc  of  the  petition.''' 
Xntered,  ^^^  appeal  was  brought  from  *^  two  interlocutory  (entences 

7  ;«a.i/iS-  <<  or  decrees  of  the  Lords  of  SelHou  of  the  24th  aud  29th  days  of 
»9-  «<  July  1 718." 

JHeaJs  of  iJ:i  Appellants  Arguments 

When^  by  the  law  of  Scotland^  Hberty  is  given  taboth  pardei 
to  examine  Witncflee^  and  a  commi^Tion  is  granted  for  that  pur- 
pof<y  the  examination  is  not  clofed  by  the  return  of  the  commif* 
fion»  nor  is  either  party  barred  from  addlicing  further  proof  until 
there  be  an^  order  of  the  Court  for  that  purpoft,  wbieh  is  called  a 
eircumdu£lion  of  the  term :  and  fuch  an  order  is  neceftry  befNC 
the  Court  proceed  Co  give  judgment^  or  determine  upon:  tlie  ori* 
dence.  'But  no  fuch  order  was  made  in  this  caufe,  and  therefoie 
the  appellant  ought  to  bavie  been  indulged  in  what  he  applied  for. 
Thougb  regularly  all  the  witne{[^»  oi^ht  to  be  examined,  when 
fhe  commidton  is  executed,  yet  if  new  witncfles  be  difcoreredy- 
in^hereof  the  appellant  was  entirely  ignorant  when  the  comouflioil' 
was* exec  11  ted,  it  would  be  very  hard  if  he  (hould  be  deprived  of 
the  opportunity  of  examining  thefk:  witnef&s,  fo  lately  come  to  his 
knowledge,  or  fuch  of  therm  as  were  out  of  the  Icingdom,  antf 
whofe  refidcnce  he  was  not  at  al)  acqxiainted  with  till  after  the 
execution  of  rhe  cominiiTion.  It  has  therefore  been  almoft  the 
uninterrupted  courfe  of  the  Court  of  SefUon  to  come  into  fuch  a 
motion.  Lord  Stair  in  an  exprefs  authority  for  this :  he  iaysr 
'•  *.  J''-  •'  Yet  by  ftipplicatron  for  more  witntfles,  in  place  of  thei^  that 
*  '  ^  '  "are  dead,  or  out  of  the  country^  or  for  witnefles  ncW"  come  to 
"  knowledge  \  the  party  deponing  that  they  are  come  to  know- 
**  ledge  fince  the  former  diligence^  will  get  a  diligence  againil 
"  thcfe  other  wirnefies."  If  a  new  diligence  be  to  be  granted 
rn  any  cafe,  it  ought  to  have  been  in  the  prefent,  where  the  ap^ 
pellant  was  but  lately  conle  of  age. 

The  Court  of  Seflion  have  been  almofl  in  conftant  ufe  to  grant 
fuch  commiflion^,  and  particularly  in  two  cafes  very  lately;  the 
3 Dec.  1717.  one  was  Smith  v.  Heritors  of  Kirmairdj  where  upon  an  application 
by  a  petition  from  the  purfuer,  the  Court,  after  witnefies  had  beeo 
examined,  granted  liberty  for  fummoning  new  witneflts  not  ha* 
nierly  cited,  and  for  re-examining  fome  witnefll's  who  had  bccflf 


29  Tfl'f  r, 

17IS. 


formerly  examined,  lu  the  other,  Tke  Eorl  of  Marcbmont  ^.Th 
Karl  of  Ihmty  the  Couft  djd  the  like.  So  their  Lord(hips,'both 
bclorc  and  fincc  the  appellant's  application  to  tliem,  have  granted; 
to  others  what  ihcy  rilafcd  to  him. 

Thi$ 
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This  ought  the  rather  tplisYC  bcrn  granted,  fince  the  appellant 
sgreed  to  have  the  witneCes  examined  and  the  commiflTion  re- 
turned, before  lapfing  of  the  time  granted  to  the  refpondent  for 
the  ecammatioii  of  his  witnefles. 

Heads  of  tie  Refponienfs  Arguvieni, 

No  new  difcovery  of  witnefles  proceeded  from  the  <!epofifions 
«f  thofe  already  examined,  nor  was  it  fo  pleaded  for  the  appellant 
in  the  court  belew.  He  had  formerly  fammoned  thirty-five  wit- 
nefles to  give  evidence  in  the  caufe,  many  of  them  his  own  tenants, 
who  had  lived  long  near  to  the  controverted  lands,  and  as  many 
of  them  as  the  appellant  thought  proper  to  examine,  h^e  made 
oath  upon  their  knowledge  of  the  limits  and  boundaries  of  the 
ground  in  difpute,  and  bowthe  fame  was  pofleiTed  by  the  refpondent 
and  his  prcdeceflfors.  The  appellant  too  had  a  feconci  diligence 
allowed  kim  againft  fuch  of  the  witneiTe's  as  had  not  appeared 
upon  the  firft,  and  thefe  were  brought  to  Edinburgh,  and  deponed 
before  the  Court.  But  their  not  proving  the  allegations  of  the 
appellant,  was  the  true  reafon  of  his  petitioning  the  Court  for 
leave  to  bring  in  freOi  evidence :  and  the  appellant  had  not  been 
ftraitencd  in  point  of  time,  for  after  his  a£lion  came  before  the 
Court  of  Seffion,  he  had^ight  months  -to  fummon  fuch  witnefles 
as  be  thought  fit. 

The  appellant  contended,  -that  fome  of  Ws  witnefles  who  had 
ieponed,  had  not  been  examined,  concerning  feveral  fa^s,  which 
k  appeared  by  the  oaths  of  his  other  witneflTes  that  they  had  parti- 
cular knowledge  of;  and  therefore  thofe  ought  to  be  re-examined 
■pon  the  ground  of  the  controverted  lands,  and  a  commiHion  or 
warrant  granted  for  that  purpofe.  Though  the  Court  indeed 
(bmetimes  in  extraordinary  cafes  have  dire£led  evidences  to  be  re- 
examined in  their  ^wn  prefet>cei  for  clearing  any  point  that  might 
be  dbttbtfttl  in  their  oaths  s  yet  tlieylfever  allow  witnefles,  wiio 
kad  deponed  before  the  Court,  to  be  re-examined  upon  a  com* 
miflion.  Three  of  the  winiefles  ki  qucRion  were  then  alfo  in 
Edinburgh. 

After  a  purfucr's  own  evidences  have  deponed,  and  he  has  an 
•pportunitv  of  feeing  the  teflimonies  of  the  evidences  brought  in 
for  the  defender,  the  Court  never  allows  the  purfuer  to  bring  in 
more  witnefles  than  he  has  at  £rft  made  choice  of,  left  the  one 
Blight  contradifl  the  other,  and  thereby  be  guilty  of  penury: 
and  in  a  parallel  cafe,  betwixt  Mackenzie  of  Rofend^  and  Swin-  fajune,aa4 
ton  of  JScrathore,  the  Court  of  ScQioa  rcfufed  to  graiu  warrant  *  J"|y> 
fbrfummoning  new  witnefles.  ^ 

The  appellan^t  contended,  alfo  that  fonfie  of  the  witnefles, 
whom  he  had  difcovcrcd  to  be  neceflary  for  his  purpofe  were  not 
in  Scotland  at  the  time  of  the  examination,  and  fo  could  not  be 
brought  in  evidence  *,  and  fecondly,  that  the  appellant  could  not 
be  barred  from  further  proof  untU  circumdud^ion  of  the  term. 
But,  when  the  aporllant  put  into  Court  a  lift  of  the  twelve  new 
witueiTes,  it  was  ^UTnted  for  the  refpondent,  that  feven  of  them 
wcxc  cither  dead,  or  none  fach  to  be  found  out ;  auJ  that  the 
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Other  five  were  the  appellant's  own  tenants,  whom  he  coald  not 
be  ignorant  of,  and  might  have  fummoned  uirh  the  firft  thirty* 
five  witneiTes.  To  this  no  anfwer  was  made.  And  though  there 
WAS  no  circumdu6lion  of  the  term  made  when  the  appellant  pe« 
titioned  the  Court  in  July  1718,  ytt  fuch  circumdu£lion  was 
made  in  December  thereafter,  before  the  petition  of  appeal  was 
lodgrd ;  and  that  interlocutor  is  not  appealed  from. 

The  appellant  in  the  Court  below  fupported  his  allegations  by 
the  decifions  of  the   Court,  Sir  John  Honjlon  agaiiift  Cochran  if 
Kilinarofiock^  and   Smith   againjl  the  Fe^ars  of  Brichen^  in  both 
which  cafes  the  Court   allowed  the  purfuers  a  warrant  for  funv 
moning  new  witnc^lTcs.     But  thefe  precedents  differ  very  much 
from  this  cafe  :  that  of  Sir  John  Houfton  againft  Cochran  was  ia 
order  to  difcover  a  fraud  ;  and  there  it  appeared  that  fomr  wit« 
Defies  pointed  out  new  difcoveries  that  might  be  made  by  others, 
which  in  fuch  a  matter  it  was  moft  jull  for  the  Court  to  enquiie 
into.     But  here  the  fa£ls  were  all  plain,  done  in  the  open  fields^ 
within  a  furlong    of  x^    appellant's    houfe,  and  he  and  his 
tenants  were  daily   witneflVs  of  the   refpondent's  pofTcffing  the 
ground  in  controverfy,    and    fo   could  not  be  ignorant  of  the 
proper  witneiTes  he  was  to  make  ufe  of.  Neither  is  the  cafe)  Swatk 
ifgainjt  the  Fcwars  of  Bricheti^  the  f^me  with  this  \  for  that  iQioiP 
was  at  the  inllance  of  atniniUer  for  proving  what  the  defeodei^ 
were  in   the  ufe  to  pay  yearly  to  his  predecefTors ;  miaifters  aier 
prcfumed  to  be  ignorant  of  what  their  predecefTors  poflefled^  and 
by  their  ignorance  their  fuccefTors  in  office  might  be  deprived  of  a 
living.     Before  any  fuch  warrant  be  granted^  even  in  the  mod 
favourable  cafe,  the  Court   mud  be  fritisfied  that  it  is  resnawUr 
veniens   ad  uotitiam.     The   refpondent  is  fufficiently  fuppofttd  by 
the  a6t  of  Parliament  1672.  c.  16.  Art.  25.  whereby  it  is  ftatuted^ 
that  <'  there  fliall  only  be  two  diligences  a^ainll  witneiTes"  &c.^ 
fo  that  if  they  appear  not  to  give  evidence  upon  the  firll  fummoos 
there  is  afccond  warrant  for  taking  them  into  cuftody  until  thejr 
give  caution  to  appear:  and  he  is   fuppcrted,  alfo  by  the  aftscff" 
,. '"      fcderunt)  by  which  it  is  clear  the  appellant  is  excluded  from  all 
pretence  of  fummoning  new  witnefTes. 
Judgment,  After  hearing  crunfeJ,  It  is  ordered  and  adjudged^  that  the  petiti09 

'jiiQ'io/     and  appeal  be  difmijpd J  and  that  the  interlocutors y  fentences  ordiKnt$ 
complained  of  in  the /aid  appeal  be  ajffirmed :  and  it  is  further  oritriOf 
that  the  appellant  do  pay  vr  caufe  to  be  paid  to  the  rejpondent  thejum  y 
2^1  •  for  his  ccfls  in  refpeH  of  the  f aid  appeal. 

For  Appellant,     David  Dalrymple.      Rob.  Raymond,  WilH^ 

Hamilton. 
For  Refpondent,  Thomas  Luiwyche*     Sam^  M^ad* 
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X"fce  Commiffioners  and  Truftccs  of  the 
forfeited  rftates,  ... 

tenneih  Mackenzie  of  A  flint,  a  minor, 
by  Colonel  Alexander  Mackenzie,  his 
Curator.  ..... 

\0  February  1719-20. 


jtppeUants  ^  "* 


Refpomkni 


Aci  •/  Po'ttammff   5  Cf*.   i  c.   22.  PofV'  aftainftd  tf  •-^rtofm.^'^'Tym  h9L 

5    Geo.    I   c.    ai.  having   iimtted  »  Cf /rain  tioae  for  fwfa  jtiag  cxceptVooH 

againfl  a  f>rfeituic,  a  perfon  wh->  prefentcd  hit  excep'.i;Kif  m  pruicft^.tt  her  of 

a  trn<tec  could  out,   afur  rxpirariooof  the  time  limiied  rrfly  aa  (WXclhHit 

keir  of  thofr  for  whom  the  truil  wjs  created. 

T'-i/j?  £^rfr<  ktldfor  a  PafHJL — .An  eH^ie  held  in  nuft  for  ihr  Earl  of  Seafortby 
a  papif^,  was  hfrreiccd^  the  public  h^  his  aitaiofkr,  and  could  uai  be  laxca 
upy  by  the  prote-.tjA^^. 

A  BOUT  the  year  i6jo,  George,  then  E^rl  of  Scaforth,  having 
^^  contf ad^cd  very  lavge  debts,  many  of  his  credifCTs  obtained 
>ppri6ng$  again  (I  his  titucs.  Afierwaids  George  Ear)  of  Cfo« 
narty,  and  other  friends  of  the  f<*mily  compounded  with  fomc  %( 
tbt  creditors  who  had  recovered  I  he  ;ipprifingd  that  were  prior 
Ind  preferable  ;  and  thefe  apprifiogs  were  transferres)  to  them  in 
trail  for  the  family*  Thefc  apprifin^s  not  being  redeemed  withia 
leo  years,  the  abfolute  property  of  the  eftaie  became  thereby  vefted 
in  them,  and  many  of  trie  cr^'ditors  were  excluded.  And  the  ap- 
priiiiigs  in  the  perfons  of  the  Earl  of  Cromarty  and  others  were 
conveyed  to  one  Ken?)eth  Mackenzie,  and  by  him  again  made 
<Hrcr  to  Ifabel  Countcfs  of  Seaforrh,  as  trultee  for  the  fami]y« 
This  Ifabel  afterwards  made  a  conveyance  thereof  to  Kenneth 
Mackc*nzie  of  Gninziard,  and  died  in  1715. 

ifabel  Countcfs  of  Seaforth,  had  three  Tons,  Kenneth  E^irl  of 
S-aforth,  who  died  before  her  in  I70i,  father  of  William  late 
Eul  of  Seaforch,  J  >hn,  father  of  the  refp^ndent  Kenneth,  and 
Colonel  Alexander  Mackenzie,  Kenneth's  cur«iror.  William 
Earl  of  Seaforth  was  a  profeifc^d  papill ;  the  refpondent  was  next 
]woteftant  heir  of  the  family. 

By   aci  of  Pirliement  \  G.  i.e.  42.  the  faid  William,  Earl  of 

Seaforth,  was  among  others  attainted  of   high    treafon,  from  the 

24th  of  June   171$  ;  and  by  an    ad  i  G.    i.  c.  5^    the  e dates 

whereof  any  perfon  attainted  was   feifed  or  pofTrfled  on  the  24th  €.50. 

of  June  1 7 151  were  vefted  in  his  majefty  for  the  ufe  of  the  publick; 

and  thcfe  edates  were  afterwards  vefted  in  the  appellantSi  to  be 

fold  for  the  ufe  of  the  publick  by  the  a£l,  4  G.  l.  C  8. 

The  appellants  caufed  tlie  eilate  of  Seaforth  to  be  furveyed  as 
one  of  the  eftates  forfeited,  and  vefted  in  chem ;  but  in  diis  they 
^urerc  oppofed  by  the  rcfpondent.  After  the  attainder  of  Earl 
William,  the  refpondent,  Kenneth  Mackenzie  of  Aflint,  was,  by 
his  curator  Colonel  Alexandei  Mackenzie,  fervcd  neareft  proteft- 
ant  heir  to  the  faid  Ifabel  Countefs  off  Scaf  jrch,  on  the  gr oaad  of 

i)  4  .  ^'^ 


fo   >, 


I  n.  f. 

C42» 
I.  G.    !■ 


4  G.  I.  c  %• 
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the  attainted  Earl's  being  a  papift  ;  and  chimed  the  eftate  of  Sea- 
forth  as  belonging;  to  him  in  property  upon  that  right,  exclufiveof 
the  right  of  the  faid  William  late  Earl  of  Seaforth  attainted. 

50.4.%ss  It  being  enadcd  by  the  a£t  5  O.  i.  c.  22.  that  it  fhould  bo 
lawful  to  every  perfon  pretending  right  to  any  eftate  iurveyed  by 
the  faid  truftect  in  Scotland,  for  the  ufe  of  thepublick  to  prefeot 
their  exceptions  on  or  before  the  lil  of  Auguft  I719>  to  the 
Court  of  Seffion  in  Scotland,  two  feveral  exceptions  were  pre- 
ited  to  that  Court  againft  the  furvey  of  the  eftate  of  Seaforth. 
ic  firft  of  thefe  was  in  the  name  of  the  refpondent  and  his  cu- 
rator, fetting  forth  that  the  eftate  belonged  to  him  in  property  at 
proteftant  heirto  Ifabel  Countefs  of  Seaforth ;  and  that  William  the 
attainted  earl  KiM  no  manner  of  title  to  it.   In  fupport  of  this  eicep- 

r  >o.  c.  t.  ^^^"  ^^  founded  upon  the  a£t  of  Parliament  1700,  c.  3.,  intitiiled 
"  Aft  for  preventing  the  growth  of  popery";  by  which  it  is 
inter  alia  enafted,  *<  that  no  perfon  or  pe^fons,  profeffing  the  popifli 
<<  religion,  paft  the  age  of  1 5  years  (hallSi^reafter  be  capable  to  fuov 
**  ceed  as  heirs  to  any  perfon  whatfomeveir,"  Sec.  And  if  any  perfoa 
or  perfons  educated  in  the  popifli  religion  (hall  happen  to  fnceeed 
as  heirs  to  their  predeceflTors  before  the  faid  age  of  1 5  yeara^  they 
ibrtll  be  obliged  to  purge  themfelves  of  popery  by  taking  the  fonnaU 
by  the  aft  direfted  before  they  attain  to  the  (aid  age.  And,  <<  if  thfl 
u  fucceflion  devolve  to  any  papift  after  the  age  of  1 5  years  ;  or  a«y 
<<  conveyance  (hall  happen  to  be  made  in  their  favours  to  any  per- 
**  fon,  whom  they  .might  have  fucceeded,  or  the  right  be  devolfcd 
**  to  them  by  fuccefTion  or  other  conveyance  before  that  age^  aod 
^<  they  negleft  or  omit  to  renounce  poptry  as  aforefaid  }  then  and 
«  immediately  thereafter,  their  right  and  intereft  in,  or  by  the 
<<  afortfaid  fucceflion  or  conveyance  (hall  become  void  and  null, 
"  and  (hall  devolve  and  belong  to  the  next  proteftant  heir  or 
*^  heirs,  who  would  fuccecd ^  if  they  and  all  the  intervening  popi(I\ 
"  hcrirs  were  naturally  dead,"  &c. 

The  other  exception  was  in  the  name  of  Kenneth  Mackenzie  of 
Grunziard,  the  difponee  of  Countefs  Ifabcl ;  the  appellaDts 
made  anfwer  to  this  laft  exception,  that  the  difpofition  to  this 
Kenneth  Mackenzie  could  be  of  no  avail ;  becaufe  Countefs 
IfabeFs  own  titles  were  ttuft  rights  for  the  behoof  of  the  family  of 
Seaforth  and  of  the  late  attainted  Earl,  as  heir  of  the  family,  and 
that  therefore  fhe  could  make  no  conveyance  in  prejudice  of  the 
family,  or  in  breach  of  truft  -,  and  that  the  appellants  could  now, 
as  come  in  the  right  of  the  attainted  Earl  compel  the  heirs  of 
Count,  fs  Ifabel,  or  her  difponee  to  diveft  themfelves  of  the  eftate, 
and  of  their  titles  which  were  intruft  only.  On  the  i5thof  Auguft 
17 19,  the  Court  found  «  that  the  right  to  the  nine  apprifingsin 
**  the  perfon  of  the  laid  Gounttf:i  Ifibcl  was  a  truft  for  behoof  of 
*^  the  heir  of  the  family  of  Seaforth;  and  that  (he  could  not  dif- 
'<  pone  in  favoiir  of  a  third  party  in  prejudice  of  the  faid  trull', 
•*  and  therefore  difmiffed  the  exception  of  the  faid  Kenneth  Mac- 
<<  kenzle  of  Grun;2iard."  So  far  the  judgnient  of  the  Court  wa9 
acquicfced  in. 

In 
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In  the  courfe  of  the  debate  upon  the  other  exception  pre-* 
fented  by  the  refpondcnts,  it  was  contended  by  the  appellants 
that  it  now  fell  to  bz  difmifTed  being  founded  upon  the  fervice  as 
proteftant  heir  to  Cnuntcfs  Ifabel  and  that  all  further  exception 
vas  barred  after  the  firit  day  of  the  then  current  month.  The 
Court  on  the  faid  15th  day  of  Auguft  17 19,  <<  found  the  right  of 
**  the  nine  apprifinfvs  in  the  perfon  of  Ifabel  Countefs  of  Seaforth 
«  was  a.  ttuit  for  the  behoof  of  the  heir  of  the  family  of  Sea- 
**  forth,  (iv)  and  fcoind  that  the  exceptant's  fervice  as  proteftant 
**  heit  to  the  faid  Ifabel  Countefs  of  Seaforth,  was  a  foifficient 
<*  title  to  found  his  exception  on^he  being  apparent  proteftant  heir 
<<  to  the  family  q£  jSeaforth  ;  and  found  that  the  exceptant  might 
•^  reply  on  his  rijjht  of  apparency  as  proteftantheir  of  the  family  of 
«<  Seaforth^  though  it  were  not  exprefely  fet  forth  in  his  excep* 
«'  tion.'* 

And  after  fnbfequent  proceedings,  the  Court,  on  the  i8th 
of  the  fanie  month  of  Auguft  1715,  *'  found  it  relevant  and 
<<  proven,  that  William  late  Earl  of  Seaforth,  wasnotfeized  or 
<<  poflirfied  of,  or  interefted  in,  or  entitled  unto  the  eftate  of  Sea- 
<<  forth  in  his  own  right,  or  to  his  own  ufe  or  any  other  perfon  in 
<<  truft  for  him  on  the  24th  June  1715  years,  or  at  any  time 
M  fince  ;  and  that  the  pablick,  by  his  attainder,  has  no  right  nor 
<«  intcreft  in  the  faid  eftate  of  Seaforth  ^  and  therefore  fuftained 
<<-the  exception  prefentedby  thefaidKenneth.Mackenzieof  Ai&nt 
^  as  proteftant  heir,  and  found,  decemedj  and  declared  accord* 
»  iogly." 

The  appeal  was  brought  from  <<  part  of  an  interlocutory  fen-  Batered  i]s 
^  tence  or  decree  of  the  Lords  of  Seflionof  the  15th  of  Auguft  D^«i7»fc 
<<  17191  and  from  the  whole  interlocutory  fen  tence  of  the  (aid 
^  LK>rds  the  i8thof  the  fame  month." 

Head/  of  the  Appellants  Argument,     t 

The  exception  prefented  for  the  pretended  proteftant  heir 
ought  to  have  been  difmifled,  becaufe  it  was  founded  only  upon 
that  pretended  title  of  proteftant  heir  to  Countefs  Ifabel  the  truf- 
tee,  not  of  proteftant  heir  to  any  of  the  Earls  of  Seaforth, 
for  whofe  benefit  the  Countefs  had  undertaken  the  truft.  As 
heir  to  Countefs  Ifabel  he  could  carry  no  more  than  the  truft 
eftate,  which  was  only  a  name  or  the  of&ce  of  truftee,  but  he 
could  not  carry  the  right  of  property,  which  remained  in  the  heir 
of  the  family,  and  fo  was  forfeited  by  the  treafun  of  the  late  Earl 
William  who  was  the  heir  of  the  family. 

The  fervice  of  the  refpondent  as  neaieft  proteftant  heir  to 
Countefs  Ifabel  was  void,  as  not  being  warranted  by  the  faid  a£l 
1 700,  in  regard  that,  by  that  a£l  a  fervice  as  proteftant  heir  to 
the  true  proprietor  is  only  allowed;  but  not  a  fervice  as  proteftant  ^ 
heir  to  a  perfon  vefted  in  an  eftate  merely  in  truft  for  the  behoof 
pf  another. 

(#]  So  far  the  IoterIo:u  0:  not  appealed  from. 

Though 
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Though  by  the  aft  17C0,  a  profeffed  papift  is  declared  inca- 
pable of  fucccrding  to  dVi  eilate,  yet  that  is  not  an  abfolute  tncapa* 
city  taking  place  in  all  events^  but  is  a  bene  fir  introduced  on)y  in 
favour  of  the  proteftant  heir,  upon  the  condition  that  he  claim  it  J 
by  fcrring  heir  ;  and  if  fuch  protrftant  htir  do  not  make  ufe  of 
the  privilege-,  the  full  right  to  the  tl\jitc  remains  in  the  perfon  of 
ihc  popilli  hjrir,  who  enjoys  the  profits,  can  charge  it  with  dcbt^ 
or  alienate  it  at  plcifure.  The  refpondcc»t>  the  pretended  piotcll* 
ant  heir,  nevtr  having  claimed  before  the  attairuitr,  the  right  to  the 
rUate  was  on  the  24th  of  June  17 1  5,  in  the  perfon  of  William 
)ace  Earl  of  Seaforth,  attainted,  at  leail  of  Coumefs  Ifabel,  her 
bctr  or  affignee,  in  truft  for  the  faid  late  £arl^  and  fo  ren>aincd 
forfeited  by  his  treafon.  And  the  refpondents  datmingthe  eftate 
after  the  attainder  was  a  direft  fraud  contrived  to  exclude  the  right 
of  the  publick',  fince  if  the  late  Earl  of  Seaforth  had  not  been  at- 
tainted he  might  have  barred  the.  pretentions  of  the  proteftant 
betr  by  f wearing  the  formula  contained  in  the  aft  1700  ;  btit  he 
being  t>ow  attainted,  cannot  Ivave  an  opportunijry  of  fwearing  that 
oath,  and  fo  it  mud  remain  uncertain  whether  he  would  have 
fwcnrn  it  vr  not ;  and  of  eonfequence  whether  or  not  he  was  inca- 
pacitated by  the  aft  170c. 

Admitting,  but  not  granting  that  the  refpondents  pretended 
title  of  pvotedant  htir  to  the  Earls  of  Seaforth  were  good,  yet  it  it 
plain  that  thefe  two  titles  of  heir  to  Countefs  Ifabel,  and  heir  to 
the  Earls  of  Seaforth,  were  entirely  feparate  rights  to  fepan»t6 
cftates,  the  one  a  trufleilate,  the  other  a  right  of  property.  The 
eveeptant  therefore  was  bound  either  to  have  laid  his  exceptioa 
opon  both  titles  as  confident ;  or  otherwife  he  could  claim  no 
more  upon  that  title  of  heir  to  Countefs  If  ibel,  but  what  (he  her- 
fclf  was  veiled  with,  and  pofTcffird  of,  which  was  nothing  more 
than  a  nominal  right  of  iruil;  fo  the  other  right,  which  is  the 
true  right  of  property,  mult  remain  with  the  publick,  fince  no 
eaception  was  prefcnted  on,  or  before  the  firfl  day  of  Auguft 
.1719,  upbn  any  title  that  could  carry  that  property. 

'I'hc  pretended  notoriety  of  the  late  Earl  of  S^^aforth's  being  a 
papill  is  good  for  nothing  in  this  cafe,  fince  notwithdanding  of 
fuch  notoriety,  it  was  in  his  power  fully  to  have  fccured  his  own 
figl)t,  .ind  to  h;'.ve  excluded  this  protcllant  heir  by  fwearing  the 
oath  recited  in  the  aft  1 700 ;  and  therefore,  it  was  not  only 
neceiTiry  to  ;uKliice  r>me  other  proof  of  his  being  a  papid  than  a 
pretended  notori-iy  :  but  even  luch  a  proof  cannot  be  fufBcient 
now  that  the  late  £irl  is  excluded  from  an  opportunity  of  fwear- 
ing the  faid  oatli  by  his  attainder,  in  as  drong  a  manner  as  if  he 
Were  naturally  dead. 

If  the  exceptant's  reafoning  be  good,  the  aft  of  parliament  f'oo, 
in  place  of  being  an  A^for  preventing  the  Groivth  of  Popery^  would 
prove  the  grtatell  encouragement  to  papilts,  and  the  encreafe  of 
popery ;  for  pa[)ids  in  a  good  corrcfpondencc  with  their  nearcft 
protcdant  kinfmen,  might  thereby  enjoy  their  edates  to  the  full 
extent,  commit  trcafon  at  pleafure,  without  a  poifibility  of  for- 
feiting fuch  edates  by  their  treafuns^  but  would  always  havr  a  fecu- 

rity 
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rity  for  them  by  the  inter?ention   of  the  pretended  proteftatit 
kinbncn,  atut  their  cUiming  the  cftate  though  after  aa  attainder. 

Heads  of  the  Refpondenf  $  Argument. 

The  aJt  1700  exprefsiy  declares,  that  if  the  popifti  heir  do  not 
renounce  popery  before  his  age  of  1 5  years^  his  right  and  tntereft 
fbaii  bec9me  void  and  nuii,  mndjhall  devolve  and  belong  to  the  next 
froteftant  heir  \  to  whom    likewife   the    rents  and    profits  of  the 
eilate  from  and  after  the  popifh  heir's  incurring  ihe  irritancy  are 
declared  to  belong.  So  the  very  fame  claufe  which  mnkes  the  popilh 
heir's  right  void  and  null,  at  his  age  of  1 5  years,  grants  the  rents 
and  profits  of  the  edate  from  that  period  to  the  protedant  heir; 
and  though  the  zfk  declares  that  the  proteftant  heir's  right  (hall  be 
burdened  with  the  debts  of  the  popilh  heir,  yet  that  provifo  is  to  be 
underftood  only  of  fuch  debts  of  the  popi(h  heir  as  were  contra£ted 
before  his  excluiion  from  the  fucceflion  that  is  before  the  1 5th 
year  of  his  age.     Any  other  condrudlion  mud  render  the  zQt  of  no 
nfe,  for  if  the  popiih  heir  had  a  power  to  charge  the  edate  with 
debts,  after  that  period,  the  defign  of  the  a&  might  be  utterly  a« 
voided  by  the  papid's  contra£bing  debts  to  the  value  of  the  edate. 
The  appellants  contended    that   there  was  no  evidence  offered 
that  the  attainted  perfon  was  a  papid  ;  but  befides  the  notoriety  of 
the  fadi,  the  verdi£l  of  the  jury,  who  ferved  the  refpondent   pro- 
tcftant  heir  to  his  grandmother  Countefa  Ifabe),  is  a  legal  proof 
that  the  late  Earl  was  a  papid  otherwifc  fuch  verdict  could  noC 
have  been  returned. 

They  alfo  contended,  that  the  refpondent  could  not  be  fcirved 
protedant  heir  becaufe  the  late  Earl  had  two  children  alive :  but 
the  zQ,  provides  that  infant8»  the  iflue  of  popiQi  parents,  flnll  be 
deemed  popifh  ;  therefore  the  fervice  is  dill  good,  for  the  child- 
ren are  infants,  and  under  the  education  of  popidi  parents,  be« 
gotten  and  born  after  the  rebellion,  and  their  blood  attainted. 

With  regard  to  tlie  late  Earl's  power  of  taking  the  formula 
prefcribed  by  the  a£l  within  jo  yearS)  this  could  not  be  forfeited^ 
U  being  a  pcrfonal  a£l,  which  nobody  but  he  could  perform. 

Countefa  Ifabel  was  infeft  in  this  edate,  her  right  was  upon 
record,  nor  did  ihere  appear  any  trud  in  the  deeds  under  which  die 
claimed  1  fince  then,  die  was  the  only  apparent  owner  of  the  edatr, 
the  refpondent  mud  have  ferved  heir  to  her  in  order  to  edablidi 
bis  right.  The  trud  was  only  declared  by  the  judges,  after  the 
exceptions  were  prefented  $  and  though  die  was  but  a  trudee,  and 
though  the  refpondent  dood  only  in  her  right,  yet  that  trud  could 
not  be  for  the  benefit  of  the  late  Earl  of  Sea  forth ;  for,  by  the  z€t 
1 700,  he  could  not  poflibly  have  any  right  whatfoever  in  his  per« 
fon,  and  confequently  the  appellants  could  have  none.  The 
tiuft  was  only  for  the  benefit  of  the  heir  of  the  family  cnpable 
to  take,  which  is  the  refpondent;  and  as  the  late  earl  could 
not  have  compelled  Countefs  Ifabel  to  dived  herfelf  of  the  trud 
in  bis  favour^  fo  neither  could  the  appellants :  and  as  the  trud 
was  not  declared  till  after  the  exceptions  were  prefented,  aniSI  con« 
(cquentJy  could  not  be  tak^'.n  notice  of  therein,  fo  that  will  not 

bar 
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tar  Tiim  fllll  from  infifttng  that  though  this  was  a  titifti  yet  it  w 
a  trull  for  himCelf^  and  he  was  the  only  pcrfon  who  could  clai 
the  benefit  of  it. 

With  regard  to  the  alleged  colIuHony  all  ferrices  are  coiine£t< 

with  the  death  of  the  party  ferved  to,  and  drawn  back  accordiogl 

and  the  intervening  attainder  cannot  aiter  the  cafe,  feeing  befo; 

£.irl  William  was  attainted  he  was   by  the   zGt   1700,  difabk 

from  having  any  right  whatfoever  in  his  perfon  j  and  all  appeal 

ances  of  coUuHon  are  excluded  by  the  following  fa£^s :  That  th 

refpondent's  father  had  long  fince  taken  out  briefs  to  ferve  him 

fclf  neareft  protcftant  heir   to  Earl  Kenneth,  which  were  advc 

catedto  a  higher  judicatory  by  the  late  Earl  William  and  after 

wards  dropt  by  reafon  of  the  death  of  the  refpondent's  father 

which  happened   foon  after  :    that  the  rcfpondent  was  a  minor 

that  his  curator  was  out  of  the  country  in  the  fenrice  of  govern 

ment :   that  the  minor's  briefs  were  taken  out  fliortly  after  thi 

Countefs's  death  :  and  that  the  fcrvice  could  not  be  fooner  coin 

pleated,  becaufci   before  the  attainder,  the  (hireofRofs,  when 

the  Eftatc  lies  was  uaacce(&ble,  being  at  that  time  the  feat  of  thi 

rebellion. 

fvlcvMBt,         After  hearing  counfel,  tl^e  quefikn  'was  put  uhiiher  the  faUii* 

f7/au'o.      ^^^^  fi^^^  ^^  reverfed ;  it  was  refolited  in   the  e£irmativi.     Of- 

dered  and  adjudged^  that  ft   much   cf  the  decree  or  interlocutory  feih 

fence  of  the  Lords  of  Sejpon^  of  the  1  ^ih  of  Augufi  17 19,  wherelif 

they  found  "  the  rejpondent  the  exceptants  Jervice  as  proteftant  heir  t6 

**   ffiidel  late  Couniefs  of  Senforth  afufficient  title  to  found  bis  exeef* 

•*  tjon  ony  and  that  the  exceptant  might  reply  on  bis  right  of  apparency 

•'  as  Proteftant  heir  of  the  family  of  Seaforth^  though  it  werefMi^n* 

<*  prefsly  fet  forth  in  his  exception  ;'*  and  alfo  the  whole  interUcuttrj 

fentence  of  the  faid  Lords  of  Sejfton  of  the  1  %th  of  Augufl^  whereif 

they  **  found  it  relevant  and  proven  that  IVilliam  late  Earl  of  Sea* 

*»  forth  weu  not  feifedy  or  poffejfcd  of  or  inter efled  in ^  or  entitled  unit 

•*  the  eflate  of  Seaforth  in  his  own  rights  or  to  his  own  ufCf  or  any 

**  other  perfon  in  truft  for  lusn^  on  the  ij^th  of  June  ifl^f  or  at  oKf 

•*  time  fince  ^  and  that  the  public  by  his  attainder  bad  no  right  or  in* 

•*  tereft  in  the  faid  efiate  of  Seaforth^**  be  reverfsd  :  and  it  is  fioa 

ther  ordered  that  the  refpondents  be  refnoved  from  all  pojfeffion  of  thi 

eflate  in  quefion  which  they  have  obtained^  and  from  the  receipt  f/ 

the  rents  and  profits  thereof ;    and  that  the  faid  commifftoners  atA 

trufiees  for  the  forftited  eftates  take  poffeffion  and  receive  the  renti 

and  profits  thereof^  and  proceed  to  execute  the  powers  and  aufhoriiie, 

in  them  vefled  with  refpe&  thereto^  any  rights   title^  or  claim  of  th 

refpondents^  or  either  of  them ^  notwithflanding, 

» 

For  Appellants,     Ro>  Dundas^  7T?o.  Reeve. 

For  Refpondents,  Robert  Raymond.  Dun,  Forbes,     Will.  Hsk 

uillicn. 
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Tllliam  Monfon,  of  Predon  Orange,  Efq  ;     Appeliant  /  Cafe  58. 

iir    William  Scott  of  Thirleftayn/  William  Founuia- 

Nilbet  of  Dtrleton^  and  John  Scott  of  Har-     *  »*  Feb. 

den,  a  Minor,  by  his  Guardfan,  -        Refpondents.  »^97- 

i^ihFeb.  1719.20.  ji'jllo^ 

Hujhaad  andWtfc^^fik  bond,  wiih  a  ctaufceF  annual  rent,  ii  granted  blanlc 
in  thcf  cre<Ktor*s  name,  but  delivered  to  a  wife,  during  the  fubfiflence  of  her 
maniage :  the  bufljwid  entaAla  hit  real  eftate  •n  rhe  grantof  of  the  bond,  and 
alfo  conveyi  to  him  all  hia  perfonal  edate,  bat  wai  not  prrvy  to  faid  bond  : 
in  a  competition  between  the  executor  of  the  huiband,  and  the  executor  of 
the  wife,  the  hu/&and*s  eaecuror  is  preferred  to  faid  bond  i  and  rhe  wife't 
executor  is  ordered  to  refbod  what  had  been  paid  to  her,  in  her  widowhood* 

Central  Di/f»fiimi.^»A  general  difpofition  of  a  man's  pcrfonal  eftate,  made  ra 
favour  ot  one  wIm^  had,  without  the  hulband^s  knowledge^  granted  a  bond 
to  the  wife,  did  not  releirfe  this  bond« 

CIR  John  Nifbet  of  Dirletony  deceafed,  harviitg  iflue  onTy  tfrrc 
^  daughter!  difpofed  of  her  in  marriage  to  Sir  William  Scott 
of  Harden.  Of  this  marriage  there  was  no  iflue ;  and  Sir  John 
Nifbet  fettled  his  whole  real  eftate,  worth  about  3000/.  per  ann. 
Md  alfo  conveyed  all  his  petfonal  eftate,  ocquifita  et  acquirendu, 
A  the  refportdent  William  Niibet,  paRrng  by  his  daughter. 

Soon  after^  in  March  1688,  the  refpondent,  William  Nifbet^ 
executed  a  bond  for  40,000  merks,  Scots  blank  in  the  name  of  the 
Aligee,  with  a  claufe  of  annual- rent;  and  delivered  it  to  Lpdy 
Mi(bet,  the  fecond  wife  of  the  faid  Sir  John  Nifbeti  during  his 
lifetime,  or  to  one  Bennet,  of  Grubber,  on  her  behalf.  Thi9 
i)df  Nifbet  was  not  the  mother  of  Lady  Scott^  Stt  John's 
dwij^hter. 

Sir  John  Nifbet  dying  foon  after  Intcftate,  an  agreement  was 
entered  into  between  the  refpondent  William  Nifbet  and  the  faid 
Sir  John's  widow^  whereby  (be  delivered  up  to  him  the  faid  bond 
far  40,000  merks,  to  be  cancetled ;  and  he  executed  a  new  bond 
ID  her  for  30,000  merks  in  lieu  thereof.  Mutual  releafes  were 
tlieii  given,  and  (be  at  the  fame  time  executed  a  deed,  whereby, 
file  obliged  herfelf,  that  in  cafcl^irdy  Scott,  Sir  John's  datrghter, 
'  ftould  be  found  to  have  any  right  to  the  faid  bond  of  40,00a 
merks,  that  ihc  fhould  then  deliver  up  to  the  refpondent  William 
Nifbet  the  faid  fecond  bond  for  30,000  merks. 

Upon  this  new  bond  the  refpondent  William  Nifbet  made  one 
payment  to  the  widow  of  6000  merks  in  1691,  and  another  of 
3741/4  lar.  Scots  in  1693  ;  and,  for  rhe  widow's  farther  iecurity 
and  payment  of  the  faid  bond,  he  obliged  himfelf  to  communi- 
cate and  convey  to  her  two  difpoGtions,  by  which  Sir  John  Nifbet 
had  made  over  to  him  the  refpondent  alt  the  eftate  that  he  thea 
had,  or  (houki  acquire  during  his  life. 

Lrady  Scott  of  Harden  was  afterwards  confirmed  exeeotrix  t<^ 
her  father  Sir  John  Niil>ct ;  and,  with  confent  of  her  hufband, 
brought  an  adlioti  before  the  Court  of  Seflion  againft  the  refpon* 

dene 
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dent  William  Ntfbet,  and  the  widow  of  Sir  John,  for  payment  to 
them  of  the  faid  40,000  merks.  Soon  after  the  comaiencement 
of  this  a£tion  the  widow  died,  and  the  appellant,  her  brother  and 
executor,  was  made  party  to  the  fame. 

In  thisa£kion  the  refpondent  William  Ni (bet,  in  January  1697, 
was  examined  upon  oath  as  to  the  circumfiances  of  the  tranfac- 
tion ;  and  deponed,  that  the  faid  bond  for  40,000  merks  was 
granted  to  the  f^id  Sir  John's  lady  during  her  marriage,  and  that 
after  the  faid  Sir  John's  deceafe,  his  widow  delivered  him  op  the 
faid  bond  of  4.0,000  merks,  which  he  cancelled,  and  in  lieu  there- 
of executed  a  new  bond  to  her  for  30,000  mtrks,  of  which  he 
had  paid  feme  part*  The  Court,  by  interlocutors  on  the  6th  and 
nth  of  February  1697,  dcterned  againft  the  refpondent  William 
Nifbet  for  the  faid  30,000  merks  in  favour  of  Lady  Scott  and  her 
hufband,  and  found  that  William  Nilbet  might  have  a  dednSion 
of  what  fums  he  had  paid  on  the  faid  bond,  referving  a  power  to 
L^dy  Scott  and  her  hufband  to  claim  the  fum  fo  to  be  dedtt£led, 
from  the  appellant,  as  executor  of  his  fider  Lady  Nifbet,  to 
whom  thefe  payments  had  been  made;  and  alfo  decerned  for  the 
other  10,000  merks,  which  made  the  complement  of  the  firft 
bond. 

The  appellant  afterwards  infifted  that  the  bond   for  40,000 
merks  was  adigned  by  Sir  John  Nifbet,  the  hufband,  to  the  refpon- 
dent Williim  Nifbet,  by  a  general  aflignment  made  to  him  of  alt 
his  perfonal   eftate,  goods,   and   eflfefts,  acqui/ita  et  acfuirenJki 
but  the  Court,  on  the  igth  of  February  1697,  "  ftfund  that  the 
*<  bond  was  not  transferred  by  the  difpofition  granted  by  the  (aid 
«<  Sir  John  Nifbet  to  the  refpondent  William  Nifbet,  but  that  die 
*^  fame  did  belong  to  the  Lady  Scott  as  executrix  to  Sir  John 
**  Nifbet."     And  upon  the  25th  of  fame  month,  the  Court  ««  pre* 
«*  fcrred  the  Lndy  Scott  and  her  hufband  to  the  appellant  as  to 
**  the  funis  in  the  faid  bond  owing  by  the  refpondent  William 
•'  Nifbet."     The  decree  of  the  Court  was  fued   to  executioo 
againfl  the  refpondent  William  Nifbet,  and  he  was  thereby  com- 
pelled to  pay  to  Lady  Scott  and  her  hufband  the  fum  of  21,267 
merks,  which  with  the  fums  formerly  paid  by  him  to  the  widow 
was  in  full  of  the  bond  for  30,000  merks  and  interefl ;  and  Lady 
Scott  with  confeot  of  her  hufband  granted  a  difcharge  to  the  re* 
fpondent  William  Nifbet  for  the  money  fo  paid  to  them,  with 
abfolute  warrandice  from  them  their  heirs  and  executors  j<Hatlf 
and  fcverally. 

Lady  Scott  and  her  then  hufband,  further,  brought  their  a£lioa 
againfl  the  appellant  for  the  fums  received  by  his  filler  the  wi« 
dow;  and  the  Court,  by  two  interlocutors  of  the  19th  of  November 
1702,  and  loth  of  July  1707,  •*  Ordained  the  appellant  to 
<<  refund  the  faid  two  payments  of  6000  merks  and  3141/*  l^' 
«  Scots." 

Sir  William  Scott  of  Harden  dying,  his  widow  was  aftcf* 
wirds  married  to  Sir  VViliiam  Scott  of  Thirlcflayne,  her  fecoi)' 
hufband* 
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The  appeal  was  brought  from  <<  fereral  decretal  orders  of  (he  Entered, 
••  Lords  of  Seffion  of  the  19th  and  25th  of  February  1697,  the  "4  ApiU 
•«    19th  of  November  1702,  and  lothof  July  1707.**  *^**' 

The  appeal  was  prefented  on  the  14th  of  April  17149  and  the 

t%ro  interlocutors  of  February  1697  were  then  only  appealed 

from  ;  the  two  others  were  afterwards  added.     Great  alterations 

took  place  afterwards  in  the  (ituation  of  the  parties,  before  the 

appeal  was  finally  difculTcd.     Lady  Scott*  the  daughter  of  Sir 

]ohn  Ni(bet,  died,  and  the  eftate  of  Harden  having  come  to  the 

heir  of  entail,  of  the  Highchefter  branch,  was  poiTcfTed  by  two 

minors  fuccefiively :   much  delay  was  occafioned  by  making  thefe 

(liferent  perfons  and  their  guardians  or  curators  parties  to  the 

appeal ;  though  the  diflFerent  (leps  taken  are  not  of  importance 

enough  to  be  more  minutely  taken  notice  of. 

At  the  time  of  hearing  the  appeal,  Lidy  Scott,  the  daughter  of 
Sir  John  Nilbet,  was  dead,  Sir  William  Scott  of  Thirkftayneg 
her  turviving  hufband,  being  her  perfonal  reprefentative  ;  John 
Scott  of  Harden,  the  minor,  was  the  heir  of  entail,  and  perfonal 
trprrfeutative  of  Sir  William  Scott  of  Harden,  the  firfi:  hu&and 
of  Lady  ScoCt,  Sir  John  Ni(bet's  daughter. 

Heads  of  tbt  Appellanfs  Argum€t:t. 

The  bond  for  40,000  mcrks  was  defigned  by  the  giver,  for  the 
hdy  herfclf,  exclulive  of  the  hufband's  right :  and  the  bond  was 
taculated  for  that  purpofe,  viz.  by  leaving  the  obligee's  name 
bhttk,  as  was  then  allowed  by  the  law  of  Scotland,  as  blank  in« 
dorfements  on  bills  now  are  in  England ;  by  a  claufe  of  annual- 
^nt,  which  regularly  excludes  the  jus  mariti  as  to  the  principal 
fcfli;  and  by  depofiting  the  bond  in  a  truftce's  hand,  not  to  be  •  . 
jWivcred  to  the  lady  till  after  her  hulband's  death,  for  non- 
fclivcry  of  evidents  fufpcnds  conveyance  of  property  at  any  time. 
It  was  therefore  draining  both  againft  the  defign  of  the  parties, 
)nd  the  law,  to  make  the  faid  bond  for  40,000  merks  any  part  of 
Sir  John  Nifl>et*8  eftate. 

It  it  had  been  in  boms  defiinBi^  (as  it  was  not,)  yet  the  deceafed 
bving  by  two  deeds  difponed  to  his  heir  of  entail,  all  that  he  had 
«r  fliould  acquire  durine  his  life  ;  and  that  difpoGtion  having  been 
iiade  over  to  the  appellant's  fifter  in  fecurity,  it  is  evident,  that 
Lady  Soot^  and  ber  hufband  could  have  jip  pretence  of  title  to  it» 
ky  virtue  of  their  confirmation.  And^iiirther,  in  both  difpo* 
ttious  Lady  Scott  is  exprefsly  excluded,  as  being  already  pro- 
tided  for. 

It  was  obje£led.  That  the  faid  bond  for  40,000  merks  could 
not  be  faid  to  be  contained  in  either  of  the  difpofitions  in  faifour 
of  the  heir  of  entail,  becaufe  Sir  John  Nifbet  could  not  be  fup« 
pofed  to  know  of  it.  But  in  all  deeds  of  «  teftamentary  nature, 
as  thrfe  are,  a  general  claufe  is  thrown  in  of  purpofe  to  compre* 
bend  what  may  not  fall  fpecially  under  confideration  for  the  time, 
and  it  were  of  too  dangerous  confequence  to  explain  fuch  claufes^ 
with  relation  to  what  might  or  might  not  be  in  contemplation  at 
the  maKing  of  them.     Indeed,  it  is  certain,  Sir  John  could  not 

think 
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think  of  the  bond  in  queftion,  when  he  made  thofe  difpofidods  ( 
for  it  was  not  in  being  till  near  a  year  after  the  laft  of  them. 

It  was  objeAed  further,  that  the  laft  general  difpoCtion  obligef 
the  heir  of  entail  to  employ  the  fums  for  particular  ufes  ;  and, 
thereforei  that  he  could  not  apply  it  for  other  purpofesy  by  hit 
agreement  with  Lady  Nifbet.  That,  indeed^  may  concern  the 
heirs  of  entail,  but  no  ways  the  Lady  Scotti  and  her  hulband^ 
from  whom  the  eftate  real  and  perfonal  is  exprefsly  conveyed : 
and  even  the  heir  of  entail  cannot  hinder  William  Nifbet^  nom 
giving  bond  to  whom  he  pleafes. 

The  refpondents  have  contended  that  whether  thefe  decreeff 
be  reverfed  or  not,  the  appellant  can  never  recover  his  money,  be- 
caufe  of  fome  private  tranfa^ions  between  Sir  William  Scott  of 
Harden  and  his'  lady  ;  by  which,  notwithftanding  Sir  William 
had  right  to  the  fums  in  queftion,  yet  Sir  William  had  agreed 
that  thcfe  fums  (hould  belong  to  his  lady ;  and  that  the  appellant^ 
had  releafed  all  demands  upon  her.  But,  as  to  the  private  tranf- 
a£tions  between  Sir  William  Scott  of  Harden,  and  his  lady,  the 
appellant  humbly  co.iceives  thefe  can  never  zScfk  him  i  and  as 
for  the  releafe  to  the  lady,  it  is  only  for  a  part  of  the  fums  ciaimed# 
and  in  it  the  appellant's  adions  and  claims,  and  even  this  appeal 
are  exprefsly  referved  againft  all  the  other  refpondents  for  the  re-. 
maindcr  thereof  I  and  if  the  refpondents  have  this  or  any  oifter 
matters  of  difcharge  of  the  fums  claimed  by  the  appellantf  die 
propet  time  to  object  them  will  be  when  the  appellant  brings  his 
aftion  in  Scotland,  for  the  payment  of  his  moneys  which  he  can- 
not do  till  thefe  decrees  be  fet  afide. 

Heads  of  tie  Argument  of  tie  Refpondent  JPlIliam  Ns/teim 

This  refpondent  having  paid  the  money  by  the  decree  of  tte 
Lords  of  StfTion  to  the  faid  Lady  Scott  and  her  hufband,  where  the 
Iright  of  both  the  parties  con  tending  for  it  was  in  ifTue  he  ought  at  aB 
hands  to  befafe^  norfliouid  the  appellant  have  any  remedy  againft 
him  efpecially  fince  Lady  bcott  and  her  husband,  upon  there- 
fpondent's  payment  of  the  money,  gave  him  a  difcharge  thereof 
with  nbfolute  warrandice ;  and  the  appellant  has,  pending  this 
appeal,  reicafed  the  faid  Lady  Scott,  who  by  her  difcharge  wii 
obliged  to  indemnify  the  refpondent.  Befides,  Sir  John  Niflkt'l 
widow  under  whom  the  appellant  clai'ms,  obliged  herfelf  to  in* 
demnify  this  refpondent  in  cafe  decree  (hould  be  given  in 
favour  of  Lady  Scott ;  fo  that  the  appellant  as  feprefenting  hit 
faid  filler,  can  have  no  claim  againit  the  refpondent,  (ince  that  in* 
demnity  granted  by  her  muft  be  binding  upon  the  appellant* 

Heads  of  the  Argument  of  the  Refpondent  John  Scott* 

Sir  JohnNefbit  deceafed,  could  never  be  fdppofed  to  have  afltgfiel 
the  bond  for  40,000  merks,  fince  he  knew  nothing  of  it,  and  it  wal 
kept  fecret  from  him.  The  firft  deed  of  aflignment  of  his  perfonal 
eftate  exprefsly  relates  to  an  inventory,  to  be  left  by  him,of  the  bondf 
due  to  him  ;  and  though  an  inventory  was  a6l  daily  made,  yet  that 
bond  not  being  mtniiuncd,  the  iilngnmcnt  could  not  polubly  convey 

it 
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:  to  the  refpondcnt  William  Nifbet.  It  is  true,  the  fccond  deed  of 
(Iignmenc  is  in  general  terms,  and  has  no  relation  to  in  inventory^ 
ut  that  does  not  alter  the  cafe ;  becaufei  as  that  was  only  a  con- 
inuation  of  the  former  conveyancei  it  muft  receive  the  fame  in- 
erpretation  by  reafon  of  the  affignor's  ignorance,  fo  it  was  grant- 
d  with  an  intention  and  deOgn  to  have  the  fums  conveyed,  ap«r 
died  for  purchrtiing  land  to  be  entailed  after  the  f^me  manner 
vith  his  other  tilate.  If  this  bond,  therefore,  was  affigned,  then 
t  ought  to  be  laid  out,  according  to  the  dire£lions  in  that  deed  i 
which  plainly  fhews  that  Sir  John  Niftet  had  no  fuch  thing  in 
ntw  by  the  afli^nment.  This  will  cfFedtually  exclude  the  widow, 
or  the  appellant,  who  claims  under  her;  for  if  the  bond  was  af- 
figned 10  the  obligor,  it  was  thereby  extinguKhed,  and  the  appeU 
Unt  can  claim  nothing  by  it. 

The  money  paid  by  the  refpondent  William  Niftct,  to  the  dc- 

ceafed,  Sir  William  Scott  and  his  lady,  was  applied  entirely  to 

thefeparate  ufe  of  the  hdy,  and  fecurities  taken  for  the  fame  in 

her  own  nsmc  j  and  (lie,  affer  Sir  William's  death,  received  pay-- 

mem  thereof.     If,  then,  the  appellant  had  any  a£):ion,  it  muft  he 

igaiofl;  tlie  faid  lidy  or  her  eltate:   but  pending  this  appeal,  the 

appellant  his  rcleafcd  the  faid  lady,  and  her  hufband  the  refpon* 

dent  Sir  William  Scott  of  Thirleitayn  of  this  appeal,  and  the 

I  KTOoods  thereof,  and  of  all  demands  againft  them  or  either  of 

i  tktm  in  their  own  right,  or  as  poflcfling  any  part  of  the  eftate 

Writable  or  moveable,  belonging  to  the  deceafed  Sir  William 

&ott  of  Harden. 


On  the  part  of  the  refpondent  Sir  William  Scott  there  was  f^t 
potthe  releafe  or  difcharge  granted  by  the  appellant,  reciting  the 
iffftrlodutors  from  which  he  had  appealed;  and  that  the  refpon- 
Afnt  and  his  faid  wife  had  paid  him  the  fum  of  15,000  merks  ; 
Aerefore  the  appellant  exonered,  quit-claimed,  and  fimpliciter  dif«* 
dtHtf^d  this  refpondent  and  his  faid  wife,  their  heirs,  executors 
>*Jfucceflbrs  whatfocver,  for  themfeWes,  or  as  intromitting  with 
a«y  jwirt  of  the  eftate  heritable  or  moveable  that  belolfigcd  to  Sir 
WiBiam  Scott  of  Harden,  by  whatever  right  or  title,  of  all  ac- 
tions, purfuit,  inftance,  and  execution  whatever,  competent,  or 
that  might  be  competent  to  the  appellant,  his  heirs,  executors, 
Md  fucceflbrs,  of  and  concerning  this  appeal,  and  grounds  where* 
itpon  the  fame  proceeded  and  was  founded  ;  and  of  the  faid  ap« 
P^l  itfelf,  and  grounds  thereof,  whole  heads  and  articles  of  thOx 
'ime,  with  all  that  had  followed  or  might  follow  thereupon  ;  and 
•fall  other  claims  and  demands  whatfocver  that  the  appellant  or 
4is  forefaid»  bad  or  might  have,  any  manner  of  way,  againft  this 
Vcfpondent  and  his  faid  wife  and  their  forefaids,  referving  a  powei" 
to  proceed  againft  the  heirs  of  Sir  William  Scott  of  Harden,  and 
the  refpondent  William  Nift>et.     And  the  appellant  bound  and 
obliged  him,  his  heirs,  executors,  and  fuccefTors  whatfoever,  to 
warrant,  acquit,  and  defend  his  faid  difcharge  to  be  good,  valid^ 
md  fufficient  to  this  refpondent  and  bis  faid  wife  and  their  fore- 

T  faidH 
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faidsi  for  their  exoneration  of  the  premifes  at  all  bandfl,  and 

againft  all  deadly  as  Ihw  will. 
Judgment,         After  hearin{2:  counfcl,  It  is  ordered  and  adjudged  that  the  petition 
19  Feb         ^^j  appeal  be  difmijfed^  and  that  the  fever al  decretal  orders  complained 
7  9.  o.      ^^.^  the  faid  appeal  he  affirmed. 

For  Appellant,   Tho*  Lutwyche^    Dan.  Forbes. 
For  Refpondent  Wm,  Nilbct,      Ro.  Dundas. 
For  Refpondent  John  Scott,         Rob. Raymond. 
For  Refpondent  Sir  Wm.  Scott,  JVill.  Hamilton. 


Cafe  s^.^  The  Commiflioners  and  Truftees  of  the  for- 
feited Eftates,        ...         -  Appellants; 

James  Duke  of  Hamilton  and  Brandon,  a 
Minor,  by  his  Curators  and  Commif- 
fioners,  .        .        •        -        .         Re/pondeni. 

26th  Feb.  1719-20. 

Forfeiture  under  tke  AEi  t  Cr».  i.  <.  10. — 'fbiriage.-^ An  «A  of  ptriiMMC 

givei  to  fubjed  fuperbis  the  forTeited  eftates  ot  tbcir  vaiiaU :    the  Earl  if 

Linlirhgow  being  attainted,  forfeited  to  the  Duke  of  Haonilt^n  a  auU  beU 

of  hit  Grace  as  fuperior  \  but  the  rari  haviog  thirled  part  o^  hii  eftale,  hcU 

4  of  the  Crown,  lo  this  miil,  this  ihiilage  was  oot  furteiied  to  tlM  D«kt «f 

Hami.'ton.' 

"DY  an  2Q.  of  parliament  i  G.  i.  c.  20.  it  is,  inter  aKa,  cnadeii 
•^  "  That  if  any  fubjcft  of  Great  Britain,  holding  lands  or  tcne* 
'*  ments  of  a  fubje6t  fuperior  in  Scotland,  has  been  or  (ball  be 
*'  guihy  of  fuch  high  tre^fon,  or  treafons"  (as  are  mentioned  ia 
•*  the  a£l)  *<  every  fuch  oflFcnder,  who  (hall  be  thereof  duly  coo- 
**  vi£^ed  and  attainted,  (hall  be  liable  to  the  pains,  penaltieSf  and 
**  forfeitures  of  high  treafon  ;  and  his  lands  or  tenements  held  of 
*'  any  fubje£l  fuperior  in  Scotland  fliall  recognofce  and  return 
'^  into  the  hands  of  the  fuperior,  and  the  property  (hall  be,  and 
*'  is  hereby  confolidated  with  the  fuperiority,  in  the  fame*  man- 
^  *'  ner  as  if  the  fame  lands  or  tenements  had  been  by  the  vaffid 
*'  refigned  into  the  hands  of  his  fuperiors,  ad  perpetuam  remem^ 
**  entiamJ*    The  a£l  like  wife  contains  this  farther  claufe,  "  Aad 
••  for  preventing  of  .frauds  or  colluGon  in  order  to  evade  this  aft| 
*^  be  it  further  enaded,  that  if  the  fuperiors,  vaflals,  or  tenaotSi 
*^  to  whom   the  lands,  mines,  mills,  woods,  (ifliings,  and  tene- 
'*  ments  above-mentioned  are  declared  and  ordained  to  beloogi 
*^  (hall  not,  within  (ix  months,  to  be  reckoned  from  the  time  of 
•'  the  attainder  of  the  offenders,  refpeclively  obtain  themfelvCI 
'<  infeft,  or  do  diligence,  really  and  without  collufion,  for  attain- 
<^  ing  pofTeflion,  in  every  fuch  cafe  the  forfeiture  (hall  belong  to 
*<  bis  majetly,  his  heirs  and  fuccelTors/' 

Bj 
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f  another  zGt  of  parliament,  i  G.  r.  c.  32.  intitlcd,  **  An  aft 
•  attaint  John  Earl  of  Mar"  and  others,  it  was  enafted,  <^  that 
om  and  after  the  19th  of  January  1717,  James  Earl  of  Lin- 
(h^ow  (hould  (land  and  be  convifted  of  high  treafon,  and 
ould  fuffer  pains  of  death,  and  incur  all  forfeitures,  as  a 
aitor  convi£led  and  attainted  of  high  treafon." 
t  the  time  of  the  forfeiture  the  Earl  of  Linlithgow  was  fcifcd  * 
Ttain  lands  and  mills  in  the  (hire  of  Stirling,  which  he  held 
1  Anne  Duchefs  of  Hamilton,  the  refpondent's  grandmother, 
perior.  After  the  attainder,  the  Duchefs  of  Hamilton,  in 
uance  of  the  z£k  firft  mentioned,  brought  her  a£lion  before 
ZIourt  of  Stffion,  within  the  Gx  months  limited  by  the  aft,  to 
n  the  pofTelTion  of  the  lands :  but  (he  dying,  pending  the  faid 
in,  the  fame  was  revived  by  the  refpondent,  hergrandfon  and 
On  the  27th  of  June  17 17,  he  obtained  a  judgment,  de- 
ng  his  right  to  the  Ciid  lands,  and  decreeing  to  him  the  pof« 
m  thereof ;  which  he  accordingly  did  obtain, 
pen  the  premifes  there  was  a  mill,  called  the  Mill  of  Leu- 
t,  to  which  the  late  Earl  of  Linlithgow,  after  he  had  ac;* 
;d  it  from  the  Duchefs  of  Hamilton,  thirled  and  aftrifted 
tenants  of  a  great  part  of  his  eftate,  though  not  held  of  the 
hefs  of  Hamilton  as  fuperior.  The  appellants  feized  and 
*jcd  the  eilate  of  the  Eari  of  Linlithgow,  and  among  other 
culars  thereof,  the  thirlage  to  the  faid  mill  of  the  lands  no( 
of  the  refpondent  as  fuperior. 

he  refpondent,  in  terms  of  the  aft5G.  i%c.22.  intitled, 
n  aft  for  enlaging  the  time  to  determine  claims  on  the  for- 
ited  edites,"  prefented  his  exceptions  to  the  Court  of  Sefllion 
ift  the  feizure  and'furvcry  made  by  the  appellants.  After 
^18  for  the  appellants,  the  Court,  on  the  1 2th  of  Auguft 
),  <*  Found  that  in  virtue  of  the  afts  of  parliament  referred 
» in  the  exceptions,  th*?  refpondent  had  right  to  the  property 
f  half  of  the  lands  of  Mumrells,  and  of  the  north  half  of  the 
nds  of  Leuchart  and  Jirimage,  with  the  half  of  the  mills 
lereofi  and  alfo  of  the  fouth  half  of  the  faid  lands  of  Leu- 
lart  and  Brimage,  and  the  half  of  the  mills  thereof,  with  the 
srttnents  which  are  contained  and  defcribed  in  the  infeftments 
F  the  late  Earl  of  Linlithgow,  and  were  by  him  holden  of  the 
sfpondent,  and  to  the  rents,  profits,  and  iflues  of  the  faid  landsj 
liUfly  and  others,  in  the  date  and  condition  they  were  and  flood 
I  on  the  24th  of  June  17 15,  and  in  and  to  the  faid  rents, 
rofits,  and  iflues  payable  for  the  faid  lands,  mills,  and  others^ 
rem  9nd  fince  ^hat  time,  with  the  burden  always  of  a  pro-> 
onion  of  ,|lic  debts  in  terms  of  the  late  aft  of  parliament 
G.  c«  2i* :  and  decerned  and  declared  the  right  and  pro« 
erty  of  the  faid  lands  and  others  mentioned  in  the  exceptions 
od  writs  produced,  with  the  whole  rents,  iflues,  and  profits 
lereof  fince  the  faid  24th  of  June  1715,  and  in  all  timQ 
3ming,  to  pertain  and  belong  to  the  faid  refpondent.'^ 
'he  appeal  was  brought  from  <<  An  interlocutory  fentence  or  Enterpa 
icrec  of  the  Lords  of  Scflion  of  the  12th  of  Auguft  1719-"      **  J*"* 

T  2  Hiads  '7'^-*^  ' 


tjS  eASES  ON   Al'PEAL   FROM   SCOTLAND. 

Heads  of  the  Appellants*  Argument, 

By  the  n£l  of  parliament  i  G.  i.e.  20.  the  tenemcne  holdeo 
by  the  vaffal  attainted  for  irtafon  from  the  (ubjcS  fuperior,  con- 
tinuing loyal  and  dutiful,  is  to  recognofce  and  return  to  the  fupe- 
rior ;  which  neccflar^ly  fuppofes,  that  what  returns  did  once  belong 
to  the  fuperior,  and  was  given  by  the  fuperior  to  the  vafTal.  But 
the  toll  payable  to  the  mill  by  the  tenants  of  the  eftate  of  Lin- 
lithgow, and  tjicir  obligation  to  grind  at  the  fame,  did  not  flow 
from  the  refpondent,  but  arofe  by  particular  agtcement  betwixt 
the  late  Earl  of  Linlithgow  and  his  own  tenants ;  and  therefore 
the  right  of  exu£ling  that  toll  cannot  in  confcquence  of  the  faid 
z(\  belong  to  the  refpondent. 

No  right  of  vaflalage  or  right  of  fuperiority  can  be  conftitutcd 
otherwife  than  by  mutual  conient  both  of  fuperior  and  vaflal ;  but 
fo  it  is,  that  neither  the  late  Earl  of  Linlithgow  nor  any  an- 
ceftor  of  his,  ever  did  enter  into  fuch  a  paction  or  agreement 
with  the  refpondent  or  his  ancedors,  as  that  the  edate  of  Lin- 
lithgow (hould  be  bound  to  grind  or  pay  toll  at  the  mill  of  Leu- 
chart;  and  that  fuch  obligation,  and  the  benefit  arifing  from  it, 
fiiould  become  a  {.art  of  the  tenement  holdcn  by  the  EarUof 
Linlithgow  of  the  refpondent. 

A  vaiTal  cannot,  without  confent  of  his  fuperior,  bring  fuchi 
burden  or  fcrvitudc  upon  his  tenement  holden  of  fuch  fuperior, 
whereby  the  fuperior  may  be  hurt  if  the  tenements  (hould  retun 
to  him  by  any  of  the  w^iys  that  by  law  they  may  :  and,  thercfoitt 
the  Crown  never  having  confcnted  to  the  lute  Earl  of  Linlithgow'i 
binding  bis  tdate  to  grind  at  the  (did  mill  of  L^  uchart ;  when  fkj6 
edate  returned  to  the  Crown  by  forfeiture,  fuoh  a  burden  or  fcr- 
vitude  cannot  lawfully  be  claiuRd  by  the  refpondent  to  the  pre- 
judice of  the  Crown. 

It  was  contended,  that  if  the  lue  Earl  of  Linlithgow  had  rc- 
{igned  the  mill  into  the  refpondi'iu's  hwnds  ad  perptiuam  remaiun- 
tianif  the  tenants  of  the  edate  of  Linlithgow  would  have  con- 
tinued thirled  to  the  mill.  13ut  the  appellants  pofitively  deny  this 
to  be  law. 

It  was  contended  further,  that  the  fiiperi(  r  is  to  have  the  tene- 
ment in  the  fame  condition  that  it  was  at   the   time  of  commit- 
ting the  treafon.     Jf  the  fubjecl  of  the  tenement  holden  of  the 
refpondent  were  improved;   as,   for  indance,  by  rendering  tbc 
lands  more  fertile,  no  doubt  the  benefit  might  accrue  to  the  re- 
fpondent :    but  that  is  not  the  cafe  ;  it  cannot  be  admitted,  that 
the  toll  payable  by  the  tenants  of  the  edate  of  Linlithgow  cfcr 
became  a  part  of  the  tenement  holden  of  the  refpondent.     The 
late  Earl  of  Linlithgow  might  very  well  bind  his  own  tenants  for 
his   own  conveniency  to  grind  at  his  mill  for  a  time,  whhoQt 
making  that  obligation  of  theirs  a  part  of  the  tenement  holdcn  of 
the  refpondent,  and  might   have  releafed   that  obligation  to  his 
tenants  at  pleafure  without  confent  of  the  refpondent.     Thcfc 
are  evident  proofs  that  the  refpondent,  as  fuperior,  had  no  interell 
in  that  obligation.     And  therefore  the  mill  of  Lcuchart  ought  to 

return 
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rc^tim  to  ihc  rcfpondent  as  it  came  from  his  anceftorSj  without 
(vxch  a  burden  upon  the  edate  of  Linlithgow. 

Hfads  of  the  Ref^ondmCs  Argument. 

The  diftinOion  raifcd  by  the  appellants,  between  the  value  of 
\\ve  lands  at  the  time  of  the  forfeiture,  and  the  time  of  the  grant, 
{eems  altogether  im^^ginary,  and  without  foundation.  The  (la- 
tute,  which  is  the  ground  of  the  refpondent's  claim,  makes  no 
fach  di(lin£tion  ;  on  the  contrary,  it  points  out  the  very  reverfe. 
The  words  of  the  a6l  are,  '^  that  the  lands  and  tenements  held 
"  of  any  fubjeft  fuperior  (hall  recognofce  and  return  into  the 
•*  hands  of  the  fuperior."  Thus  the  reward  given  by  the  aft  to 
the  fuperior,  is  the  lands  and  tenements  held  of  him ;  and  it 
is  the  tenure,  not  the  value,  which  is  the  rule  of  what  he  is  to 
have.  And  the  appellants  admit  that  thefe  lands  claimed  do  all 
hold  of  the  refpondent.  But  fhould  there  have  been  any  queftion, 
the  fubfequent  words  have  removed  it :  thefe  are,  •*  And  the  pro- 
**  perty  ^a\\  be  and^Ubercby  coidolidated  with  the  fuperiority  in 
^  the  fame  manner  air  if  the  farh6  lands  or  tenements  had  been 
"  by  the  vaffil  rcfi^ned  into  the  hands  of  the  fuperior  ad  perpe- 
^  tuam  remanentintn"  Now  there  can  be  no  queftion,  but  if  the 
late  Earl  of  Linlithgow,  in  place  of  forfeiting  the  premifes  in 
qticftion,  had  refigned  them  intalke  hands  of  the  refpondent  as 
Us  fuperior,  that  would  have  carried  the  lands  of  the  value  they 
vere  at  the  time  of  the  refignation,  and  not  at  the  time  of  the 
grant  by  the  fuperior  to  the  vaflal.  For,  as  to  this  queftion,  there 
CIA  be  no  difference  betwixt  a  reHf^nation  to  a  fuperior  and  a 

C\t  to  a  (Iranger,  which  would  have  carried  the  prefent  value ; 
can  the  improvement  of  the  rent  by  this  thirhge  make  this  cafe 
different  from  any  other  improvement  whatever.  And  this  the 
Court  in  the  prefent  cafe  unanimoufly  determined. 

After  bearing  counfel,  //  is^^dered  and  adjudged^  that  the  irt'  Judgment^ 
tiriocutory  fentence  wr  decree  complained  $f  in  the  fuid  appeal  hi  thus  *^  ^*^ 
far  varied i  that  as  tofuch  lands ^   wherein  the  ejlate  or  inter efl  of  the 
fef  Earl  of  Linlithgow  was  forfeited  to  the  Crown  ^  the  tenants  tAtrtf 
^Jball  not  be  bound  to  thirle  to^  or  grind  at  the  mill  of  the  refpondent^ 

the  pleadings  mentioned  j  and  that  in  all  other  particulc^rs^  the  faid 

^it  be  affirmed. 

7or  Appellants,      Ro.  Dundas,      John  Willes, 

for  Rtffpondentj   Rob.  Raymonds   Dun.  Forbes*    JFilL  Hamilton, 
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Cafe  60.  The  Commiffioners  andTruftees  of  the  For- 

l^'Xt:  feited  Eftates,  .  -  -  Appellants  i 

crowauw  Alcxandef  Gordon  of  Auchintoule,  -     Refpondeat. 

25th  Feb.  1719-20. 

TaJff  demcnftratio.'^Miftemer, — Forfeiture  under  jGeo,  i.  f.  41.-— Major  Ge- 
neral Tbomai  Gordon  is  attaintrd  by  a£t  of  pirHament  {  and  the  comDiAoacn 
feiae  the  eftite  of  jilfxamdtr  Gordon,  whoie  delciiption  agreed  with  theil* 
tainred  perfon*s  in  every  thing  but  the  chriftian  name :  but  upon  exc^tknl 
taken  the  feiiure  is  annulled. 

ALEXANDER  GORDON,  the  refpondcnt,  was,  on  the  25l!i 
of  February  1681,  infeft  and  fcifed  in  fee  in  the  lands  of 
Auchintoule  and  others  in  the  (hire  of  Banff,  in  Scotland :  and 
one  Peter  Gordon  was,  on  the  nth  of  November  I7i.'^t  infcft 
and  feifed  in  the  lands  of  Leathers  an4  others  in  the  ihircs  of 
Banff  and  Aberdeen,  and,  oh  the  12th  of  November  17131  ta 
the  lands  of  Thomas-town  and  Smallburn,  in  truft  for  the  re- 
fpondcnt. 

By  an  a£%  of  parliament,  i  G.  i.  c.  42.,  intitled  *'  An  a&  for 
*«  the  attainder  of  George  Eatl  of  Marifchall,"  &c.  it  was  en- 
aAed,  that  if,  amongft  others.  Major  General  Thomas  GmhHf 
Laird  of  Auchintoule^  (hould  not  render  himfelf  to  one  of  bis  mar 
jefty's  juftices  of  the  peace,  on  or  before  the  laft  day  of  Jane 
1716,  he  (hould  (land  attainted  of  high  treafon  from  the  latb.of 
November  1715.  By  virtue  of  two  other  afls  of  parliainea|| 
1  G.  I.e.  50.  and  4  G.  i.  c  8.,  veiling  the  forfeited  eftates Jr 
the  appellants,  they  feizcd  and  furvcycd  the  faid  lands  of  Auchin- 
toule  and  others,  before  mentioned,  as  veftcd  in  thtm  by  the 
attainder  of  Major  General  Thomas  Gordon^  Laird  of  Auchintoule. 

Againft  this  feizure  and  furvey,  Katherine  Gordon,  the  re- 
fpondcnt's  wife,  by  virtue  of  a  factory  from  her  hufband,  bearing 
date  in  July  17  j5,  in  terms  of  the  aft  5  G.  i.  c.  22.,  prcfcntcd 
exceptions  to  the  Court  of  Seflion,  fctting  forth  the  refpondent^ 
title  to  the  lands  before  mentioned  ;  and  contending,  that  he  wis 
not  attainted  by  the  faid  aft  of  parliament  1  G.  i.  c.  42.,  there 
being  no  fuch  name  to  be  found  in  that  aft  as  Major  General 
Alexander  Gordon,  but  only  Major  General  TiJ^w^ix  Gordon : 
and  (he  therefore  prayed,  that  the  |.remifes  might  be  found  to  be- 
long to  him,  exclufive  of  the  appellants. 

The  appellants  made  anfwers;  and  the  Court,  upon  the  2oth 
pf  Auguft  1719,  **  Found  that  the  exceptant  Major  General 
*«  Alexander  Gordon,  of  Auchintoule,  was  feifed  and  poflcfled 
M  of  the  lands  of  Auchintoule  and  others  mentioned  in  his  ex* 
**  tepiion,  in  his  own  right ;  and  that  he  the  faid  Major  General 
f*  Alexander  Gordon  did  not  (land  attainted  by  the  faid  aft  at- 
f*  tainting  George  Earl  of  Marifchall,  &c.  and  that  Major  Gc- 
f*  ncral  Thomas  Gordon,  of  Auchintoule,  mentioned  in  the  f-tid 
ff  a£^  of  attainder,  was  not  feifed  of  pofTciTcd  of,  or  iiUerefted  io, 

'- '    "or 


^ASES   ON  APPEAL   FROM   SCOTLAND.  279 

**  or  entitled  unto  the  faid  eftace  of  Major  General  Alexander 
**  Gordon  in  his  own  right,  or  to  his  own  ufe,  or  any  other  pcr- 
'^  fon  in  Iruftfor  him,  on  the  24th  day  of  June  17159  or  at  any 
**  time  Gnce ;  and  that  the  public^  by  the  attainder  of  Major 
•*  General  Thomas  Gordon,  had  no  rfght  or  interefl.  in  the  faid 
**  eftate  of  Major  General  Alexander  Gordon  of  Auchintoule; 
**  and  therefore  fuftaincd  the  exception  for  the  faid  Major  Gcnc- 
**  ral  Alexander  Gordon  of  Auchintoulc." 

The  appeal  was  brought  from  **  a  decree  of  the  Lords  of  Seflion  iSfiwe^ 
•«  of  the  20th  of  Auguft  1 7 19."  lyV'lio. 

Heads  of  the  Appellants*  Argument. 

Major  General  Gordon,  Liird  of  Auchintoule,  was  attainted 
by  the  aforefaid  a£l,  who  is  the  rf  fpondent ;  and  although  there 
may  be  an  error,  as  to  the  n-ime  of  Thomas  \ii  place  of  AliMander^ 
yet  the  other  additions  of  Mt^mr  General  and  Laird  of  Aucbmtouk^ 
do  fufliciently  defcribe  the  refpondtnt  to  be  theperfon  by  that  zdt 
attainted,  and  cannot  be  applied  to  any  other  perfon  alive  but  to 
him ;  and  the  mifnomer,  in  fuch  a  cafe,  where  the  perfon  is  other- 
wife  fully  defcribed,  cannot  make  void  an  a£t  of  attainder  in 
parliament. 

Heads  of  the  Rfpondenfs  Argument. 

It  !s  plain  by  thr  aft  of  attainder  in  the  prefent  cafe,  that  Tho- 
mas Gordon,  Laird  of  Auchintoule,  and  not  Alexander,  was  at- 
tainted ;  and  it  does  not  concern  the  refpondent  to  (hew,  that 
diere  was  one  Thomas  Gordon,  Laird  of  Auchintoule,  who  might 
li*  by  that  aft  attainted.  Since  Thomas  Gordon  is  attainted,  it 
&ems  impoflible  for  any  Court  to  transfer  thiit  attainder  of  Tho* 
mas  to  the' refpondent,  whofe  name  is  Alexander.  And  fince  that 
\6i  proceeds  only  to  attaint  perfons  as  a  penalty  for  their  not  ap- 
pearing at  a  day  by  the  aft  limited|  how  could  the  refpondent 
think  himfelf  concerned  to  appear  in  obedience  to  that  aft,  where 
he  did  not  find  his  name  mentioned; 

^^Whatfoever  might  be  fdid  in  cafe  the  chTiftian  name  had  been 
aptted,  and  if  M.)jor  General  Gordon  of  Auchintoule  had  been 
attainted,  cannot  concern  this  cafe ;  becaufe  there  the  difficulty 
might  be  whether  the  perfon  was  fufficiently  defcribed  without 
mentioning  the  chrifti^n  name.  The  cafe  is  totally  different, 
when  the  chriftian  name  is  added,  for  then  the  defignation  is  full, 
and  denotes  a  perfon  as  diiFerent  from  the  refpondent  as  thereby 
defcribed,  as  Thornas  is  from  Alexander.  The  miftake  here  can« 
not  be  reftified  by  alleging  quod  conflat  de  perfona^  becaufe  fuch 
fuch  allegation  is  direftly  contrary  to  the  aft  of  attainder,  and  by 
the  fame  reafon  Alexander  might  be  executed  upon  a  judgment 
againft  Thomas ;  and  confequently  one  man  might  loie  bis  life, 
eftate,  and  honour  by  a  profecution  carried  on  againd  a  perfon  to 
bim  unknown. 

After  hearing  counfel,  "  it  is  ordered  that  the  further  confidera*  Joomai, 
^  tion  of  this  caufe  be  adjourned  till  to-morrow,  and  that  all  the  !^J*t'^ 
<^  judges  do  then  attend/' 

T4  The 
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%$  ¥t\f.  The  judges  accordingly  attending,  they  were  direfled  to  del 

Tcr  their  opinions  in  relation  to  the  following  matter  as  ftatcd 
them,  viz. 

<*  The  aft  of  parliament  for  the  attainder  of  George  Earl  • 
<<  Marifchall,  and  others^  having  ena6ted|  ^  That  uolefs  Maji 
*<  Genera]  Thomas  Gordon^  Laird  of  Aucbintoule,  fliould  rend* 
<^  himfelf  to  one  of  his  majefty's  juflices  of  peace  by  a  day  there] 
**  fpecified/  and  no  fuch  render  being  Vn-tide ;  and  all  the  fa; 
^*  additions  belonging  to  the  refpondent,  but  that  his  chriftia 
<^  name  is  Alexander,  and  not  Thomas,  <  whether  if  the  refpoc 
*^  dent  Major  General  Alexander  Gordon,  Laird  of  Auchintoul< 
*^  had  been  brought  into  the  King's  Bench,  and  execution  praye 
*^  again  ft  him,  that  Court  would  have  awarded  execution  again 
"him?''' 

And  having  conferred' together,  the  Lord  Chief  Jufticc  of  tl 
Court  of  King's  Bench  delivered ^^Jbidr  opinion,  '*  That  the  fai 
*<  Court  could  not  award  executi«^^n  the  a£l  ajvaind  Aiexandef 
'*  becaufe  in  awarding  of  execution,  they  muft  purfue  tr»e  a< 
*'  of  parliament,  which  is  the  judgment  on  which  it  is  to  t 
«  founded." 

Jiidgment.  It  is  thereupon  erdercd  and  adjudged ^  that  the  fi^i  petition  an 
appeal  be  difmiffed^  and  that  the  decree  therein  complained  of  be  of 
firmed* 

For  Appellants,     Ro.  Dundas.  Tho.  Bootle. 

For  Rcfpondent,    WHL  Peere  JVilliams.  mil  Hamilton. 


Cafe  6i.   The  Commiffioners  and  Truftees  of  tlie  For- 
Jtu^^i!       feitedEftates,  -  .  .         Appellants  \ 

^«°'       Kenneth   Mackenzie    of    Affinr,  a  Minor,     " 

by   Colonel   Alexander  Mackenzie,  his 
Curator,        *  .  .  .       Rejpondenit 

I  ft  March  1719-20. 

M  ofPcrttamtnt  5  Geo»  i.  /-.  zz.^^Pi.p'tfl — Trufi  — Tifiatea  forfeited  by  vafli 
were  acquired  by  tlie  truftees  fur  a  Fapid  fuperiur,  but  were  forkiied  agai 
by  the  Papift*a  ueafoo. 

'TTHE  refpond  nt,  the  minor,  had  obtained  the  judgment  of  th 
-*  Court  of  Seffion,  decerning  to  him  in  his  charadcr  of  pro 
teftant  heir,  the  eftate  of  Scaforth,  upon  the  attainder  of  the  Ui 
carl  for  high  trcafon,  but  that  judgment  was  rcverfed  upo 
appeal  (No-  57  of  this  Colleaion.)  He  had  alfo  made  a  clair 
before  the  Court  of  Seffion,  founded  upon  a  cliufc  in  the  a< 
I  Geo.  I.  c.  20.  "  for  encouraging  all  fuperiors/'  &c.  for  tl: 
cftatcs  of  flx  of  the  vaflals  of  the  late  Earl  of  Seaforth,  who  wei 
attainted  of  high  treafon,  viz.  John  Eail  of  Mar,  Sir  John  Mai 

kenz 


CASES  ON   APPEAL   F&OM  8COTLAM0.  28 X 

Venzle  of  Cowll,  John  Mackenzie  of  Avoch,  Alexander  Macken- 
zie of  Applecrofsi  Alexander  Mackenzie  of  Devockmaluack,  and 
l^ory  Mackenzie  of  Fairbairn.     The  ground  of  his  claim  was,  that 
he  the  refpondent  as  ncrireft  proteftant  heir  was  the  fuperior  of 
ihele  vafTals  j  and  having  remfiined  (tUtif'ul  and  loy;il  to  his  nra- 
jcQyi  he  had  right  to  the  ellates  of  the  vaQals  attainted  in  virtue 
of  the  faid  a£l  of  parliament. 

The  Court  of  Scflion  pronounced  fix  decrees  in  favour  of  the 
refpondentj  decerning  the  eftates  of  the  fix  vaflals  to  belong  to 
bim. 

The  appeal  was  brought  from  thefc  fix  **  fcvcral  interlocutory  Entered, 
•*  fcntcnccs  or  dc^crees  of  the  Lords  of  Scflion,  pronounced  the  qd  "  ^'**- 
*«  day  of  September,  and  2Bth  and  29th  days  of  0£lober  1 719." 

This  appeal  was  the  fame  in  its  merits  as  the  former;  for  if  the 
refpondent  was  entitled  to  the  tftate  of  the  Earl  of  Seaforth,  he 
was  alfo  entitled  to  the  eftates  of  the  attainted  vaflfalS)  as  a  fuperior 
remaining  dutiful  and  loyal.  And  the  fame  arguments  which 
were  ufed  in  the  former  appeal,  applied  with  equal  force  to  the 
prcfent. 

After  hearing  counfcl,  It  is  ordered  and  ad judgedy  that  the  feve-  Judgment^ 
ral  interlocutory  feritetices  or  decrees  complained  of  in  the  faid  appeal^  *  March 
thereby  the  Lords  of  St^ffion  fotwd^  '*  that  the  exceptant  hath  right  to 
*•  the  property  of  the  lands  of  Kairlochtte  and  Reogy  ivhich  belonged 
**  io  the  late  Sir  John  Mackenzie^*  &c.  (a)  be  reverfed.  And  it  is 
further  ordered^  that  the  refpon  dents  be  removed  from  all  pojfeffion  of  the 
tfiates  in  queJUon^  which  they  may  have  obtained^  and  from  the  receipt 
4 the  rents  and  profits  thereof  and  that  the  faid  commijftoners  and 
trujkes  of  the  forfeited  eflates  take  poffeffion  and*  receive  the  rents  and 
t^Jits  thereof  and  proceed  to  execute  the  powers  and  authorities  in 
tUm  vefled  with  refpeEl  thereto^  any  right y  title^  or  claim  of  the  re» 
indents  uotwithftanding, 

Io  this  appeal  there  appears  to  hive  been  a  difpute  whether  or 
not  a  feventh  judgment  relative  to  the  eflate  of  Sir  Donald  Mac- 
lenzie,  attainted,  had  been  pronounced  by  the  Court  of  Seflion ; 
the  refpondent  produced  an  affidavit  of  Colonel  Alexander  Ma&- 
kozie,  bearing  that  he  had  pafTcd  from  and  withdrawn  his  ex* 
cation  relative  to  that  eftate  before  any  judgment  was  pro- 
nounced. The  Houfe  of  Lords  dlfmiiTed  the  appeal  as  to  that 
exception,  ^*  there  being  in  reality  no  decree  pronounced  there- 
*  upon." 

This  cafe  (hews,  that  notwithdanding  the  ipfo  jure  claufe  of 
devolution  in  the  aft  1700,  c.  3.  in  favour  of  the  proteftant  heir, 
that  the  papift,  where  there  was  no  declarator,  was  entitled  to  ac- 
quire by  forfeiture  of  his  vafTals^  and  to  lofe  fuch  acquifitions  by 
ik  o#a  forfeiture. 

[ci^  Hcte  ibc  ocbe*-  lands,  and  the  feveral  firmer  f foprletori  of  them,  are  enuincraie4> 
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Cafe  62.   Grizel  Lady  Sempill,  Widow  of  Colonel 

Forbes,  Richard  Cuninghame  deceafed,         -  appellant ; 

%%  July 

i7i»« .       Alexander  Murray  of  Broughton,  Efq ;     -     Refpondetnt. 

Fountain-  ^ 

hall,  Lt  e  co7ttra. 

»7'*-  4th  March  1719-20. 

Trtjitmptkn, — lo  1691,  a  Colonel  gives  his  Lieutenant  Colonel  t  dnft  oi 
hii  agent  for  250/.  and  alfo  pays  him  50/.  in  cj(h,  for  which  arecripcii 
granted*,  in  a  ftatemenc  of  all  the  officers*  accuunca  in  \t^%t  the  Lkst. 
Col.  takes  no  notice  of  the  iranfadion  in  169I1  but  mentioos  that  he  had 
received  75/.  lai.  %d,  on  account  01*  his  pay,  without  Aating  from  whom: 
in  an  action,  after  the  death  o^  the  parties',  in  171 9^  it  ia  held  diat  tki 
draft  for  2  sol.  was  nor  prefonned  to  have  been  paid  by  the  dnwcet  wixk 
it  was  otherwife  inftruded;  but  that  the  s<^/  paid  by  the  Coloati  was  n«t 
included  in  the  75/.  121.  %d.  acknowledged  to  have  been  received  by  the 
l«ieut.  Col- 

MViV .-*An  obje£)ion  made  to  a  receipt  between  officers,  that  it  was  void,  bciog 
neither  holograph,  nor  having  the  folemnities  required  by  the  a£ls  of  parlia* 
ment  relative  to  the  tefting  -f  writing?,  is  nut  fuHiined. 

Wu  a  deed   written  and  exeru*ed  at  Duotm  vairt^  which  bore  to  be 
<'  written  by  Edward  Dudgeon,  Gcnileman  ?**  ju  wtt  m  the  4ad  sf  tik 

€Sjt, 

THE  deceafed  Colonel  Richard  Cuninghame  commrinded  1 
regiment  of  foot  in  Scotland  from  the  ift  of  January  1690 
to  the  I  ft  of  January  i^^^pii  of  which  James  Hamilton  was  liett> 
tenant-colonel. 

The  regiment  was  fo  ill  paid  during  the  year  1690.  th«t  tbe 
money  iffued  by  the  treafury  of  Scotland  was  not  fudicient  for 
fubfiding  the  private  men,  fo  that  they  lived  in  part  upon  the 
country  where  they  lay ;  and  the  officers  received  a  very  fmal! 
(hare  of  the  pay  due  to  them.  The  method  of  paying  the  regi- 
ment was  by  preccrpts  or  orders  drawn  by  the  Lords  of  the  Trea- 
fury upon  the  Receiver-General,  to  pay  to  the  colonel  the  fum$ 
therein  mentioned  for  the  ufe  of  the  regiment  ;  and  of  thcfe  pre- 
cepts or  orders  two  were  ilTued,  but  not  paid  when  ihe  regiment 
was  transferred  from  Colonel  Cuninghame  to  his  fucceflbr  Colo- 
nel Buckam  ;  one  of  thcfe  was  for  982/.J  which  was  paid  on  the 
22d  of  January  1691,  and  another  for  732/.,  not  paid  till  the 
29th  of  June  1691,  both  to  Colonel  Cunin^hame's  agent. 

The  officers  of  the  regiment  conceived  that  they  had  a  right  to 
the  arrtrars  of  the  fubfiftence  mouty  ^ox  the  privates,  and  on  or 
previous  10  the  27th  of  June  1691  fome  arrangement  had  taken 
place  between  the  colonel  and  lieutenant-colonel  upon  that  fub- 
]t€t.  The  evidence  of  this  arrangement  was  an  obligation,  exe- 
cuted by  Lieut.  Colonel  Hamilton,  of  the  above  date,  wherein  be 
declares,  that  he  had  received  Colonel  Cuninj^hamc's  precept  of 
bill  on  Hugh  Cuninghame,  the  ajjent,  for  250/.,  and  declares  tliat 
it,  with  other  50/.  to  be  advanced  by  the  colonel,  was  upon  account 
of  arrears,  and  obliges  himfclf  to  refund  proportionally  of  that 
fum^  if  any  alteration  were  made  in  lUting  the  accounts  of  thi 
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TTgiment.  It  appeared  by  Lieut.  Colonel  Hamilton's  receipt  to 
Edwaid  Bryce,  on  Colonel  Cuninghame's  account,  that  the  50/* 
were  paid  on  the  17th  of  July  1691. 

The  payment  of  the  arrears  due  to  the  regiment  having  been 
fufpended,  the  o(Ecers»  and  among  others  Lieutenant  Colonel 
Hamilton,  in  July  1692,  afligned  oyer  to  Colonel  Cuninghame 
all  their  claims  for  fcrvice  during  the  year  1690)  to  the  end  that 
he  might  folicit  their  payment ;  and  by  a  back  bond  of  the  fame 
date,  Colonel  Cuninghame  declares,  that  the  aflignment  was  in 
tnift  for  the  ufe  of  the  officers  thereto  fubfcribing,  and  obliges 
himfelf  to  make  true,  complete,  and  full  payment  to  each  of  them 
according  to  the  feveral  fums  there  fettled.  Annexed  to  this 
obiigaiion  was  a  fchedule  or  account  of  the  money  due  to  the 
officers  and  their  companic*s,  &c. ;  the  firfl:  article  of  which  is  in 
the  following  words :  *^  Imprimis  to  the  lieutenant-colonel  at 
**  foch,  and  c:iptain  252/.,  whereof  received  by  him  75/.  i2x. 
**  8^.,  due  yet  to  him  1 76/.  7/.  4^.  Due  on  the  company's  ac« 
**  count  255/.  3/.  4^.  Reds  431/.  10/.*  8J."  &c. ;  and  it  pro* 
eeeds  in  the  fame  manner  with  the  claims  of  the  other  officers* 
In  this  tranfafkion  with  all  the  officers,  no  notice  is  taken  of  the 
former  arrangement  between  the  colonel  and  lieutenant-colonel. 

On  the  12th  of  Auguft  1693  Colonel  Cuninghame  affigned 
and  conveyed  to  the  appellant,  her  heirs,  executors  or  affignees, 
all  debts,  fums  of  money,  &c.  owing  to  him  by  bond  or  other- 
^e.  In  virtue  of  this  affignment  the  appellant  claimed  from 
the  Barons  of  Exchequer  in  Scotland  the  arrears  due  to  Lieutenant 
Colonel  Hamilton,  and  payable  out  of  the  equivalent,  .  In  this 
daim  (he  was  oppofed  by  the  refpondent,  who  claimed  the  arrears 
of  the  lieutenant-colonel  by  virtue  of  an  affignment  by  the  lieu* 
tnaot-colonel  to  one  M<Culloch  on  2d  February  1709,  which 
IfCalloch  had  afterwards  affigned  to  the  refpondent. 

The  Barons  of  Exchequer  certified  that  there  was  due  to  Lieut* 
Cobnel  Hamilton  a  fum  of  196/.  for  his  perfonal  pay;  but  his  claim 
•n  account  of  the  arrears  for  the  privates'  fubfiftence  was  entirely 
ftmck  oK  The  parties  having  laid  arreftments  in  the  hands  of 
tte  commiffioners  of  the  equivalent^  thefe  commiffioners  brought 
^  a&ion  of  multiple  poinding  againft  them  before  the  Court  of 
SeflioQ. 

The  appellant  infifted  that  the  deceafed  Colonel  Cuninghame 
having  given  an  order  or  bill  to  Lieut.  Col.  Hamilton  for  25o/.y 
Payable  by  Hugh  Cuninghame,  and  having  likewife  paid  him  50/. 
^  ready  money,  in  part  of  his  arrears,  the  appellant  as  claiming 
tUider  Col.  Cuninghame  was  entitled  to  the  faid  certificate  not^ 
Withftanding  his* back  bond,  in  1692,  to  account  to  Lieut.  CoK 
<laniilton  for  what  part  of  his  arrears  he  (hould  receive ;  HamiU 
^,  having,  as  (he  contended,  received  from  him  104/.  more 
than  the  amount  of  the  certificate  from  the  Barons  of  Exchequer. 
The  refpondent  infifted  that  though  there  was  a  bill  drawn  for 
?5o/.  by  CoK  Cuninghame,  yet  there  was  no  proof  that  th^t  bill 
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Appealed  On  thc  23d   of  December  1718,  the  Court  "  fpund  that  the 

SeTm'^'''  '*  precept  drawn  on  Hugh  Cuninghamc  for  250/.  fterl-iig,  of 
*^  which  precept  Col.  Hamilton  owned  the  receipt  in  hia  back 
^'  bond,  was  not  prefumed  to  have  been  p  *id  by  Hugh  Cuning- 
*<  bame  unlefs  it  was  otherwife  indrucVed.''  And  to  this  intcr- 
tocutor  the  Court  adhered  on  the  17th  of  February  17 19* 

The  appellant  Luly  Sempill  then   infifltd  that  in  all  events,  fhc 

was  entitled  to  50/.  of  the  arrears,  fmce  it  appeared  by  Lieut.  Col. 

Hamilton's  receipt  that  the  fame  was  paid  him  by  Col.  Cuniiig- 

hame.     The  refpondent  contended  that  this  50/.  was  a  pan  of 

7f;/.  12/.  8//.   allowed  in  the  dated   account  in   1692,  and  that 

Col.  Cuninghame  confequently  had   already  credit  for  the    fame. 

Appealea      The  Court  on  the  3d  of  July  17199  **  found  that   the  50/.  was 

from  by  Mr.  <c  not  included  in  the  75/.,"  and  to  this  interlocutor  the  Court 

Wuiray.       adhered  on  the  1 7th  of  the  fame  month. 

Appealed  And  on  the  2d  of  December  1719  the  Court  found  **  that  the 

frombyLady  "  refpondent  Mr.  Murray  had  right  to  the  certificate  of  Lieut* 
Stmpill.  cc  QqI  Hamilton  for  the  fum  of  196/.  dcduding  therefrom  5c/. 
'<  fterling  allowed  and  found  due  to  the  appellant  Lady  Sempilli 
**  and  found  that  (he  had  right  to  the  faid  50/.  and  intereil  thereofi 
"  and  that  tlie  refpondent  Mr.  Murray  had  right  to  the  intereli 
<^  of  the  fum  found  due  to  him,  and  preferred  them  refpeflivcij 
<*  in  thc  above  terms." 
Xntered,  The  Original  appeal  was  brought  from  "  two  interlocutory  feu* 

<<  tences  or  decrees  of  the  Court  of  SeflTion  of  the  23d  Decembef 
**  1 7 18,  and  2d  of  December  17 19:" 
Entered,  /^jjj  jh^  ciofs  appeal  from  "  two  interlocutory  fentences  ordc- 

iTiQ.'io.      **  CTtts  of  the  Lords  of  Seffion  of  the  3d  and  17th  of  July  ijip-* 

On  the  Originai  Appeal. '^Heads  of  the  Appellant  Lady  ScmpilFs 

Argument, 

Lieut.  Col.  Hamilton  received  a  precept  from  Col.  Cuning"" 
hame  deceafed,  for  *5o/.  payable  by  Hugh  Cuninghamc,  and  50/* 
in  ready  money  in  part  of  his  arrears.  It  muit  be  incumbeot 
upon  the  refpondent  to  prove  thil  the  250/.  bill  w;is  not  paidi 
fince  it  appeared  under  Lieut.  Col.  Hamilton's  hand,  that  he  had  re- 
ceived fuch  billy  and  he  is  taken  obliged  to  account  fo  as  to  repeat 
thc  whole,  or  a  proportion  in  the  certain  events  therein  meniioned* 

There  are  feveral  very  pregnant  prefumptions,  that  the  faidfam 
of  250/.  was  aftually  paid  ;  for,  one  part  of  the  money  out  of 
which  it  was  to  be  paid,  viz.  982/.  contained  in  the  treafury  pre* 
cept  firft  mentioned,  was  at  the  time  of  drawing  the  bill  in  thc 
hands  of  the  perfon  upon  whom  the  bill  was  drawn,  and  the  other 
for  732/.  came  into  his  hands  two  days  after;  and  thc  50/. 
was  paid  in  a  fortnight  after.  From  th^t  time  till  1709,  Col.  Hamil- 
ton macie  no  demand  either  againd  Col.  Cuninghamc  or  this  ap- 
pellant. 

Nor  can  the  fubfequent  tranfadion  between  the  colonel  and 
all  the  other  officers  in  the  lead  alter  thc  cafe  ;  for  it  is  apparent 
that  the  agreement  between  the  colonel  and  licut.  colonel  was 

tt 
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:o  he  kept  private,  to  prevent  giving  umbrage  to  any  of  the  other 
officers  \  and  this  made  it  necelTary  to  (late  the  Lieut.  Colonel's 
iccuunt  as  it  llood,  without  any  regard  to  that  private  agreement. 

Heads  of  the  Refpondenfs  Argument. 

The  receipt  granted  by  the  Lieut.  Colonel  bears  a  provifo;  firft, 
rhat   in  cafe  the  funds  and  etfed^s  out  of  which  thefe  two  fums 
were  to  be  paid  (hould  be  recalled  by  the  Lords  of  the  Trcafury, 
then  the  forrfaid  precept  for  250/.  was  to  become  void,  and  null, 
ind  the  Licur.    Colonel  was  to  re-pay  the  fjld  50/.  \  and  fecondly, 
in  cafe  the  ofitrcrs  of  the  regiment  (hould  thereafter  procure  the 
faid  precepts  from   the  Treafury,  to  be  applied  and  proportioned 
row'ards  thrir  p-.iyment,   then  the   Licur.  Colonel  was  to  rcftritl 
the    f'lid   fum   payable    to    him    proportionally    with    the   other 
rvfficers.     And   th.it  the  Li^ut  Colonel  did  not  get  payment  oC 
that    precept  from   Huuh   Cunin^hame    the   agent,   is  clear  by 
vouchers  ^ivcn  into  the  Court,  by  the  appellant  herfelf,  under  the 
hands  of  fevcral  oilictrsof  the  rej^m^ent,  bearing  that  each  of  them 
had  received  their  proportions  of  the  fums  mentioned  in  the  forc- 
faid  precept  granted  by  the  Lords  of  the  Treafury,  which  exhauO:- 
cd  thr-  amount,  fo  thjit  loc/.  did  nor  remain  for  the  Lieut.  Colonel. 
If  the  250/.  h'id    been  p^iid   to  the  Lieut.    Colonel,    there  is  no 
doubt    but  Hugh  Cuniiighame  would  have  taken  his  receipt   for 
the  fame,  as  Bryre  did  for  the  50/.,  and  given  it  up  to  the  Colo- 
nel at  clearing  accounts  with  him,  that  the  fame  might  be  brought 
^  a  ch/ir^e  upon  the  Lieut.  Colonel's  arrears.     The   appellant 
prayed    for  lioerty  to  prove  that  the  250/.  was  paid  to  the  Lieut. 
Colonel,  and  fix  months  were  allowed  by  the  Court  for  that  pur- 
poh^  but  no  proof  having  been  made,  the  Lords  circumduced  tlie 
term  againfl  her. 

By  tht*  fcttlement  or  tranfaflion  of  July  1692,  in  which  the 

«^hcle  ofllcv  rs  were  concerned,  it  is  plain  that  all  accounts  between 

the  Colonel   and  hts  officers  were   then  under   confideration  and 

f<ftilcd  :  for  if  the   25c/.  precept   had   been    aflually  paid  to  the 

Lieut.  Colonel,  as  well  as  the  5c/.  paid  by  Brycc  to  him,  then  he 

H"**!  received  more  tlnn  was  tiuly  due  to  him  :  and  it  is  not  to  be 

fttppofed  that  the  Colonel  would  then  h-ive  given  him  fuch  a  back 

bond,  as  before  meutioncd^  without  taking  the  lead  notice  of  any 

former  payments. 

On  the    Crcfs  Appeal.'^  Heads  of  the    Appellant  Mr.   Murrafs 

Argument, 

The  receipt  by  Lieut.  Col.  Hamilton  to  Mr.  Bryce  for  the  50/. 
is  void  by  the  law  of  Scotland,  the  fame  beinjj  neither  holograph, 
nor  fubfcribed  before  witnefles^  nor  the  perfon  who  wrote  it  de- 
igned therein. 

The  receipt  does  not  bind  the  Lieut.  Colonel  to  hold  count  for 
that  fum,  but  only  owns  the  receipt  thereof|  and  therefore  dif- 
cbsrges  the  fame  for  ever,  which  impoits  that  this  was  a  debt  due 
by  the  Colonel  to  him,  and  not  for  his  arrears  due  by  the  gov^rru- 
0icnt|  which  were  no  debt  of  the  Colonel's. 

This 
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This  50/.  was  certainly  part  of  the  75/.  1 2/.  8  J..  receiTed  bf  him 
from  the  Colonel^  the  law  prcfuming  all  partial  payments  to  be 
included  in  a  pofterior  full  clearance  ;  and  more  cfpecially  fince 
the  Lady  Sempill  never  pretended  to  fhew  from  her  hufband's  or 
his  clerk's  books,  how  that  75/.  12/.  8//.  was  paid.  The  appcU 
lant*8  being  poflefied  of  the  two  receipts  does  not  alter  the  cafe, 
the  law  has  not  tied  the  military  to  obferve  fuch  cx^dt  rules  in 
their  tranfa£\ions  amongft  themfeWes  in  relation  to  what  con- 
cerns the  management  of  their  pay.  And  it  does  not  appear 
from  the  Colonel's  or  bis  agent's  books,  that  the  Lieut.  Colonel 
was  indebted  to  him  any  fum  upon  that  account* 

Heads  of  the  ReJ^ndent^s  Argument  [a). 

The  75/.  12/.  id.  dated  by  Lieut.  Col.  Hamilton  as  receifed, 
regards  only  what  he  had  received  from  the  Governmenty  and 
cannot  poflfibly  comprize  the  50/.  which  he  received  as  a  prirate 
advance  from  the  Colonel,  fince  the  very  intention  of  aflignmg 
his  arrears  to  the  Colonel  was,  (amongft  other  things)  that  the 
Colonel  might  be  re-imburfed  the  300/.  advanced  by  him  to 
Hamilton,  whereof  this  50/.  was  a  part. 

Thenaturpof  the  tranfadlion  in  July  1692,  when  the  general 

account  was  made,  did  not  allow  this  to  be  expreflcd,  becaufethat 

general  account  took  the  matter  as  it  tlood  betwixt  all  the  oflkert 

and  the  publick,  and  did  not  regard  private  agreements :  and  it 

might  have  broke  off  that  treaty  had  it  been  known  by  the  other 

officers,  that  the  Colonel  had  been  fo  partial  to  the  Lieut.  Colonr*, 

as  to  have  advanced  him  30c/.  in  private,  when  they  could  not 

come  at  a  Jbilling. 

Judgment,         After  hearing  counfel,  //  i/  ordered^  and  adjudged  that  the  feii 

4  March       petitions  and  appeals  be  difmijfedy  and  that  the  Jeverolinterlocutorj  Jeff 

1 7 1 9.20.      fgfj^^^  Qir  decrees  complained  of  in  the  f aid  appeals  be  affirmed. 

For  Lady  Sempill.     Rob,  Raymond.     Dun,  Forbes. 
For  Mr.  Murray.       Ro,  Dundas.         Will,  Hamilton. 

In  a  former  part  of  the  caufc  between  the  prefent  parties,  it 
came  to  be  a  queftion  whether  the  defcription  of  the  writer  of  the 
aflignation,  by  Lieut.  Co).  Hamilton  to  M*Cu'loch  at  Dubliflf 
which  run  thus  "  written  by  Edward  Dudgeon  gentleman,'*  was 
valid  or  not.  It  appears  from  Forbes  22d  July,  and  Fountainhalli 
24th  July  1 712,  that  the  deed  was  was  on  that  ground  annulled. 
It  is  ftated,  however,  in  the  Di£tionary»  Vol.  II  p.  542.,  that  die 
defignation  was  fuflained^  and  Forbes's  MS.  is  referred  to.  From 
the  prefent  appeal,  it  appears  that  the  Court  mu(t  in  fome  future 
period  of  the  caufe  have  fullained  the  deed  as  valid :  and  that  they 
had  afterwards  rcverfed  the  judgments  reported  by  Forbes  aod 
Fountainhall. 

(«)  La^jr  Sempill  does  not  notice  the  obje^ion  to  the  TiJidity  of  the  50/.  rec^^ 
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a  Robertfon  of  Goodlyburn,       -        *     Appellant ;      Cafe  63. 
>rge  Earl  of  Kinnoul,  -        .        -    Refpondent. 

16th  March  1719-20. 

Tntf,-^Oi*b  fif  Par'y  •^\  perfon  who  hjd  conveyed  his  feu  to  his  fuperior*! 
fon  hiving!  contended  char  thf  conveyance  was  depofitrd  wirh  a  cruftee,  till 
certain  coi.diiion$  were  lulfilleJ :  afur  obcaining  the  oath  of  the  fuperiory-  it 
3iro.ili".we.d  '.hciiath  of  the  font  the  difptncc. 

Petr.-^A  matter  refeired  to  a  pcer*s  oath. 

1695,  ^^^  appellant  purchafed  a  feu  of  the  lands  of  Goodly- 
urn,  and  the  Hole  of  Hunringtour,  from  Thomas  Hay  of 
oufie,  afterwards  Earl  of  Kinnoul,  the  refpondent's  father, 
he  fum  of  3000  nierksi  to  be  holden  of  the  faid  Thomas  Hay 
his  heirs  as  fuperiors :  and  the  appellant  was  to  pay  a  feu 

for  the  Time,  amounting  to  about  20/.  (Ifrrlinf;  annually, 
n  his  feu-contrad  he  w^^  duly  infeft  upon  the  26th  of  April 
;,  and  his  inflrument  of  fafine  recorded, 
he  appeiUnt  having  allowed  his  feu-duty  to  run  in  arrear,  the 
sndent's  father  brought  an  a£tion  nf  reduAion,  improbation^ 
declarator  againft  him  before  the  Court  of  Se/fion,  for  redu- 

his  faid  feu*right ;  and  decree  in  abfence  was  pronounced 
nft  him  on  the  16th  of  December  1707.  (a) 
lie  appellant  (till  continued  to  pofiefs  the  lands.  And  upon 
31ft  of  December  1 7 13,  he  executed  a  deed  renouncing,  in 
mr  of  the  refpondent,  all  right,  title,  intereft,  claim  of  right, 
perty,  and  pofleflion,  which  he  had  or  could  pretend  to  the 

lands  with  the  pertinents ;  and  he  obliged  himfelf  voluntarily 
remove  from  the  fame,  and  confented  that  the  refpondent 
lid  be  at  liberty  to  let  the  fame.  In  April  17 17  the  refpon- 
t  gave  a  notice  to  the  appellant  to  quit  the  poifeflion  of  the 
nifes  at  Whitfunday  then  next :  and  thereupoaalfo  he  brought 
iclion  of  removing  againil  him  in  his  own  baron  court*  This 
on  the  appellant  advocated  to  the  Court  of  Seflion,  and  he 
e  ftated,  that  the  faid  renunciation  had  been  made  upon 
18,  viz,  that  the  fuperior  (hould  pay  back  to  the  appellant  the 
faid  3000  m^rks,  which  the  appellant  had  paid  for  the  faid 
te ;  and  fo  much  for  the  improvements  which  the  appellant 

made,  as  (hould  be  found  to  be  juft  by  two  honeft  men,  to 
nutually  chofr-n  by  the  fuperior  and  vaflfal ;  and;  lallly,  that 
fuperior  fliould  procure  from  his  fon  the  refpondent,  in  whofe 
ur  the  fur  render  was  made,  a  leafe  of  the  premifes  to  the  ap- 
in:  and  his  heirs  for  19  years,  upon  the  yearly  payment  of  the 
faid  feu-duty  as  a  referved  rent : 

*hat  it  was  alfo  agreed  upon  betwixt  all  the  parties,  when  the 
rnder  was  executed,  that  the  fame  (hould  not  be  delivered,  but 

I  In  the  Joarnals  thii  Interlocutor  is  flared  to  '^c  of  the  i6th  of  February  1707  )  b»C 
iie  'ppcai  caf»  agree  in  s'vi.'if  the  iatc  •'  DecemUr. 

only 
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only  lodged  in  the  hands  of  Sir  Patrick  Murray  of  Auchtertyre,  a 
neighbouring  gentleman,  till  the  abovementioned  terras  fliould  be 
fulfilled  to  the  appellant;  but  that  the  rcfpondent  prevailed  upon 
the  truftee  to  deliver  up  the  deed  to  him. 

The  Court  of  Seflion  on  the  loth  of  December  1717  •«  dc- 
<'  ccrned  againd  the  apprllant  in  the  removing."  The  appellant 
prefented  fevcral  bills  of  fufpcnfion,  offering  to  rtfer  the  depofi* 
tation  to  the  oaths  of  the  late  Earl  of  Kinnoul,  of  Sir  Patrick 
Murray  the  alkged  trudce,  and  of  the  rcfpondent  himfelfi  in 
whofe  favour  the  deed  was  made.  The  Court  direfled,  that  the 
late  Earl  of  Kinnoul  (hould  be  examined  upon  oath,  and  he  ac« 
cordingly  deponed  that  he  remembered  nothing  of  any  terms  of 
depofitation.  The  Court  by  feveral  interlocutors  on  the  5th  of 
March,  the  3d  of  April,  the  22d  of  May,  and  7th  of  July  1718, 
refttfed  the  bills  of  fufpcnfion,  as  to  the  examination  of  the  re- 
fpondent,  and  Sir  Patrick  Murray. 
Intmd,  The  appe.il  was  brought  from  <<  feveral  interlocutory  fen tencfi 

SI  Dec        cc  or  decrees  of  the  Lords  of  SelTion  of  the  i6th  of  December 
"7»9-  c(  1707,    loth  of  December  171^,  5ih  March,  3d  April,  22d 

"  May,  and  7th  July  1718.*' 

Heads  of  the  Appellatif  s  Aygument. 

The  aforefaid  decree  of  the  16th  of  December  1707,  reducing 
the  appellant's  title  to  his  edate,  being  in  abfence,  when  the  ap- 
pellant knew  nothing  of  it ;  and  when  he  thought  he  had  nothing 
to  fear  from  his  fuperior,  from  whom  he  had  fo  lately  purchafed 
the  eftate,  and  to  whom  a  very  fmall  arrear  was  due,  the  appcHaot 
conceives  can  never  be  fudained,  eillier  to  carry  off  his  cftatc^  of 
itfelf,  or  be  a  valid  ground  of  the  aforefaid  renunciation. 

The  renunciation  never  having  been  a  delivered  deed  by  the 
appellant  to  the  rcfpondent,  it  can  never  diveil  the  appellant  o( 
his  right  in  the  eilate,  and  no  proof  was  ever  offered  to  be  made 
by  the  rtfpondent  of  the  delivery  thereof ;  he  would  only  prefume 
it  to  have  been  delivered  becaufe  it  appeared  in  his  hands.  But 
the  appellant  offered  to  take  off  this,  and  all  other  prefumptions 
whatfoever,  by  referring  the  whole  fa£ls  to  the  oaths  of  the  late 
Earl  of  Kinnoul,  the  refpondent's  father,  of  the  rcfpondent,  and 
of  the  trudee  in  whofe  hands  the  deed  of  furrender  was  de- 
pofited. 

The  oath  of  the  late  Earl  of  Kinnoul,  without  the  oath  of  the 
trudee,  makes  nothing  againd  the  appellant :  his  lordfhip  does 
indeed  depone,  that  he  does  not  remember  the  terms  of  the  faid 
depofitation ;  yet  in  the  fame  oath,  he  refers  to  the  depoGtion  of 
the  trudee,  who  he  fays  is  an  honed  man  and  will  tell  the  truth. 

As  the  aforefaid  decrees  and  interlocutors  appear  to   be  con- 
trary to  law,  they  likewife  feem  to  be  very  inconfident  with  equity 
and  judlce-,  for  though  the  appellant  be  by  them  ftript  of  an 
'  edate  and  t\Te^s  to  the  value  of  1005/.  derllng  and  upwards,  as 
appears  by  the  dated  account  herewith  delivered  (a),  which  wa4 

(«)  An  account  uf  ihe  [ricciind  payments,  &c.  made  by  the  appellant  is  anneiej  to 
b'u  eafe. 

9  his 
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Kis  all :  f et  in  none  of  thefe  decrees  has  the  refpondent  fo  much 
as  attempted  to  fet  forth  any  true  or  valuable  confideracion  for  the 
Fame;  farther^  than  that  there  might  (when  the  faid  decree  of 
redu&ion  in  the  appellant^s  abfence  was  pronounced)  be  a  year 
or  t'wo  of  the  feu-duty  in  arrear^  amounting  to  the  fum  of  333/. 
6s.  8d.  Scots  money  at  moft,  too  fmali  a  purchafc  for  the  appel- 
lant's eftatei  and  his  many  years'  labour  and  expence  in  improving 
it*  BeCdes9  ^^  arrears  were  legally  tendered  to  the  fuperior  two 
years  before  the  decree  of  removing  was  pronounced,  as  appeared 
from  the  inftrument  taken  thereupon ;  and  the  law  allows  this 
fo  be  fufficient  to  take  ofF  any  pretence  of  a  forfeiture  for  non-- 
payment of  the  ieu  duties. 

H^ads  of  fbe  Refpofidetlf's  Argument. 

The  refpondent's  father  obtained  a  decree  in  1707  againft  the 
appellant^  voiding  his  right  1  the  appellant,  after  that,  continued 
to  pofleis  the  premifcs  as  a  tenant  at  will,  and  paid  rent  for  the 
fame  ;  the  appellant  in  17 13  executed  a  renunciation  of  all  right 
and  tide  he  had  to  the  premifts,  and  that  renunciation  was  abfo- 
hite  without  any  condition.  After  that  time  the  appellant  has  (till 
poflefled  as  a  tenant  at  will,  and  has  run  greatly  in  arrear>  which  ' 
obliged  the  refpondent  to  bring  his  a£%ion  of  removing  againft 
himi  wbeteupon  he  recovered  judgment  t  and  the  refpondent  has 
been  kept  in  law  fuits  for  feveral  years,  by  the  appellant  a  pau* 
per»  and  the  refpondent  will  in  all  events  be  a  very  great  lofer  by 
the  appellant's  obftinacy. 

After  hearing  counfel,  //  ix  ordered  and  adjudged,  that  the  inter*  jndgAent» 
locmhrs  and  decrees  complained  of  as  tofo  much  thereof  thereby  pro^  '^  ^nts^ 
hation  by  the  oath  of  the  refpondent  is  refufed  to  the  appellant^  or  which  *^  ^'* 
is  grounded  uponfuch  refufal^  or  made  in  confequtnce  thereof  he  re- 
verfed  :  and  it  is  further  ordered ^  that  fuch  probation  be  admitted^  and 
that  after  esfamination  <f  the  refpondent  upon  oath^  the  Lords  ofSeJJion 
proceed  and  decree  thereupon  asfball  hejufl. 

■ 

For  Appellant,  Bat.  Turnhult. 

For  Refpondent^         Rob.  Raymond,       iViU.  Hamilton^ 


TT 
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Cafe  64.  ^j^g  Commiffioners  and  Trullces  of   the 

Forfeited  Ellates,  ...        Appellants ; 

James  Drummond,  Son  of  }ames  late  Lord 

Druinteoad^  and  his  Truftees,         •         Re/jmdenti. 

22d  March  I7I9.20. 

Tttft\turi,^^Ttw  or  IXft'ftnttr.^^K  difpofftion  is  nadfr  by  t  fatbeff  ta  i7t}> 
to  a  fon»  then  a  r'ew  months  old,  of  his  cAate^  refervinf  power  to  leller  ii- 
cumbcr  part  for  debts  already  contra^Ud,  &c.  with  conconcncc  of  tratai  j 
ind  refeiving  rhe  grantor's  life  rent:  in  17149  the  father  reaooiKCd  ibis 
lifc-ren;.  Dy  his  attainder  for  trcaibn  the  eAate  wsa  not  forfieited,  bciss 
veftffd  in  the  ftio. 

Tafift.^^A  child,  a  few  months  old,  though  bom  of  Popifli  paitstt>  m^i 
take  to  ertatc  by  difpoAti jn  frorA  his  fitber* 

U^ifhand  0nd  ^Tf/V.— a  life-rertt  or  jointure  granted  to  a  wife  by  her  foo,  eooM 
i.ot  be  rtihi^ted  by  a  miflive  letter  executed  by  her  without  bcf  liu|b«d*t 
coofeoty  oa  which  a  decree  of  declarator  in  ab(tocc  hid  been  cakeo.     ^ 

/^N  the  2&th  of  Auguil  17139  James  late  Lord  DrammoiHi 
executed  in  favour  of  bis  fon  JameSi  the  refpondent^  vho  vii 
iheh  only  a  few  months  old,  a  difpofition  of  the  kinds  of  Drum- 
toiohdy  Stobhall,  Sec.  heritably  and  irredeemably  |  referving  It 
himreif  a  Iife-rent>  ftibjeA  to  the  payment  of  th^  annual-rent  o( 
the  debts  afid  other  burdens,  of  a  rent-charge  of  500/.  per  annuit 
for  life  to  the  Earl  of  Perth,  and  ajointureof  the  like  annual  fom 
to  the  Cotrntefs  of  Perth  for  life  after  the  Earl'*  death.  Upon 
this  difpofition  itifcftment  Was  taken  and  duly  recorded  upon  tfa€ 
13th  of  Diecembcr  1713. 

By  this  deed  a  power  wa^  refeh^ed  to  the  Lord  Dtummond  to 
iell  any  part  of  the  lands  for  payment  of  debt,  or  to  grant  herit* 
able  fecurkies  to  fornfier  creditors,  and  to  fell  any  part  of  tke 
lands  that  drd  not  lie  commodioas  for  the  family,  for  purchafing 
others  more  convenient,  fubje£t  to  the  fame  ufes:  but  this  poWcr 
and  faculty  was  hbt  to  be  cxercifed  without  the  confent  of  certain 
truftees  named  in  the  deed  for  behoof  of  the  refpondent.  A  lift 
or  fchedule  of  all  the  debts  affecling  the  edate  was  annexed  to 
this  (KfpoGtion  :  and  the  Lord  Drummond  likewife  referred  a 
power  to  give  portions  to  younger  children  not  exceeding  a  li- 
mited fum,  and  to  fettle  a  jointure  on  a  fecond  wife  not  exceeding 
500c/.  Scots  yearly. 

By  a  fubfequent  deed  made  in  the  nature  of  an  agreement  be- 
tween the  Earl  of  Perth  and  his  fon  the  I^oid  Drummond,  exe- 
cuted upon  the  1  ith  of  February  and  23d  of  April  1714,  the  Lord 
Drummond,  in  confiderationof  an  annuity  or  rnit  charge  of  50c/. 
per  annum,  granted  to  him  durini:  the  lives  of  the  Earl  and  Coon- 
tefs  <'f  Perth,  and  looo/.  per  annum  after  their  deceafe,  fo  long  at 
he  Ibou-ld  live,  pirted  with  his  liferent  in  the  faid  eflates,  excepting 
t!ie  lifVient  ufe  of  the  houfes  and  yards  of  Drummond  and  htob- 
hall,  ;^c.  ;  aijd  the  l^-rd  Drumm»;;iid  became  thereby  obliged  to 
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Icaufe  the  fa£lorS  on  the  eftate  to  grant  bonds  to  the  truft'es 
iiamed  in  the  firft  deed  for  the  refpondenfs  behoof,  to  apply  the 
rents  and  profits  of  the  eilate  towards  payment  of  the  debts»  and 
of  the  annuities  before  mentioned,  and  of  the  rent  charge  to 
Lord  Druoimond  ;  and,  accordingly,  fuch  bonds  were  executed 
by  the  fadorstothe  truftees. 

The  Counted  of  Perth  had  by  a  miflive  letter  undet  her  hand, 
dated  the  15th  of  November  1694,  redrifled  her  jointure  of  500/. 
payable  to  her  after  her  hufband's  deceafe  to  the  fum  of  222/. 
4/.  5|^.  and  the  Lord  Drummond  having  brought  an  adion  to 
confirm  this  mil&Te  letter,  in  1714,  obtained  a  decree  of  the 
Court  of  Seflion  confirming  the  fame,  in  abfence  of  the  Earl  and 
Countefs  of  Perth,  who  were  then  out  of  the  kingdom. 

By  the  AA  i  G.  i.e.  32.  James  Lord  Drummond  was  at- 
tainted of  high  treafon.  The  appellants  thereupon  caufed  thie 
whole  forefaid  edates  to  be  feized  and  furveyed.  The  refpon- 
dents  in  virtue  of  the  a£t  5  G.  i.  c.  22.  prefented  their  exceptions 
to  the  Court  of  SelTiony  fetting  forth  that  by  the  feveral  deeds  before 
tnentioned,  the  late  Lord  Drummond  the  forfeiting  perfon  was 
not  on  the  24th  of  June  17x51  (from  which  the  forfeiture  was  to 
cake  place,)  pofTefled  of,  interefted  in,  or  entitled  unto  the  faid 
eftate,  but  that  the  refpondent  was  veded  in  and  entitUd  to  the 
fame,  althe  time  aforefaid,  fubje^to  the  annuity  of  1000/.  to  the 
Lord  Drummond,  out  of  which  was  payable  the  500/.  jointure,  to 
the  Countefs  of  Perth,  the  earl  being  now  dead,  and  iubje£t  alfo 
to  his  life-rent  in  the  houfes,  and  parks  of  Drummond  and  Stob  • 
hall,  &c.  and  confequently  that  no  more  could  be  forfeited.  The 
^Ijpondents  made  anfwers  that  the  convryance  to  the  refpondent 
was  only  a  feeming,  not  a  real  conveyance  ;  that  the  rtfpondenc 
Was  disqualified  to  take  the  fame  by  being  a  papiit ;  and  th^it  the 
jointure  to  the  Countefs  Dowager  was  by  her  fdid  miflive  letter 
and  decree  of  declarator  thereon  redrlcled  to  the  faid  fum  of 
122/.  4/.  jV. 

The  Court  on  the  T3th  of  Auguft  (a)  17 19,  "  found  that  the 
•*  late  Lord  Drummond  was  by  the  forefaid  dlfpofiilon  of  the 
*•  28th  of  Auguft  1713  years,  infeftmcnt  following  thereon^ 
^  regiftered  as  faid  is,  and  articles  of  agreement  betwixt  the  Earl 
"  of  Perth,  and  the  late  Lord  Drummond  his  fon,  dated  the  i  ith 
"  day  of  February  and  3d  of  April  1714  years^  and  by  the  bonds 
**  granted  by  the  Chamberlains,  and  by  the  other  writs  produced 
**  by  the  refpondent  and  his  trudees  divefted  of  the  fee  of  the 
*^  faid  eftates  of  Perth  and  Drummond,  and  others  therein 
^*  mentioned,  and  that  the  right  of  fee,  property,  and  pofleflion  oE 
*'  the  feveral  eftates,  and  others  in  the  faid  deeds  mentioned,  was 
**  before  the  24th  of  June  171;  years  vefted  and  citablUhed  in 
*'  the  perfon  bf  the  refpondent  with  the  burdens  of  the  annuities^ 
'^  life-rents,  and  debts  therein  mentioned,  and  find  that  the  faid  con* 
••  veyance  in  favour  of  the  refpondent  is  not  voided  nor  annulled, 
^  by  the  3d  a£l  of  Parliament  1700,  Intituled  '  a£l  for  preventing 

(«)  This  Ii  the  only  dtre  fpecrfifd  in  the  Cafct,  tho»«h  tn  :he  Jo;imil  it  :i  mentloaed 
tb«c  then  wji  fUb  mn  i&  cri^cvior  vf  the  f  ith  of  Ancuit. 
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•'  ttic  gTovth  of  popery*:  and  likcwife  found  that  the  rnidive  left* 
*'  ter  mf  ntioned  by  the  Counteis  of  Penh  to  the  late  Lord  Drum* 
**  mond,  the  rcfpondcnt*s  faihcr,  dated  the  15th  day  of  November 
••  1S94  yrars,  being  granted  y/rt«/^  wfl/r//;/<;;//j,  without  her  huf- 
<*  band's  confcnt  is  void  and  null ;  and  the  decree  of  declarator  fof- 
**  lowing  thereon  bcu\^  in  abfence,  repone  the  Countefs  againft 
<^  the  fame:  and  therefore  found  and  declared,  that  there  only  falls 
^<  under  the  forfeiture  of  the  faid  (ate  Lord  Drammondi  an  annuity 
"  of  loco/.  (lerling  yearly,  and  the  fife-rent  ixfe  of  tKc  houfes  and 
**  yards  of  Drummond  and  Stobhall,  and  thegrafs  in  tbeparksi 
*'  about  the  faid  houfes,  when  the  woods  were  not  under  hayn- 
ing;  and  as  many  of  the  flying  cuilomS  and  carriages,  pay- 
able our  of  the  faid  haill  edate,  as  (hall  be  neceflary  for  the  oft 
^'  of  the  family;  witiithc  burden  of  the  faid  Countefs  Dowager*! 
•*  life-rent  of  500/.  (lerling  yearly." 
Int^red,  '|'hc  appeal  was  brought  from  "  two  interlocutory  fentcnces  or 

i«  o.c.        ,c  decrees  of  the  Lords  of  Seffion,  pronoonced  the  nth  and  13th 
**  days  of  A ugu ft  lyrg^.*' 

Ht-aJs  of  ihe  jippiUdiiCs*  Argttmenf. 

The  Tiid  difpofition  was  voluntary  and  only  a  feeitiing,  not  i 
r&al  conveyance  of  the  fee  and  inheritance  of  the  faid  eftate, 
contrivv'd  to  eVade  the  forfeiture  ;  in  fo  far  as  by  Tirtue  of 
feveral  claims  Contained  in  the  faid  difpc)(ition,  there  wete 
feferved  td  the  l«te  Lord  Drummond  attainted,  as  Aiany  and  ai 
extendve  powers,  faculties,  and  interefls  as  he  enjoyed  by  Virtueot 
the  ftre  and  inheiitjnce  before  the  mak'mp  of  the  faid  difpodhioii, 
and  fuch  as  have  by  fcveral  decrees  of  the  Court  of  Se(lion  in  other 
cafes  b>:cn  found  to  edablflh  an  abfolute  ri;;ht  of  property  or  fee 
(imple.  In  the  faid  Jifpofition  there  is  rcferved  to  him,  bciides 
his  lifcrcnr,  a  power  of  providing  for  younger  children,  and  of 
nakiop;  a  ftttienkiit  On  a  fccond  wife,  a  power  of  charging  tht 
ell. ire  v.vit}i  debts,  and  of  felling  the  fame  or  any  part  thereof  irr^- 
drcm.ibly.  There  is  a  claufe,  too,  whereby  the  rights  of  pur* 
ch^krs  of  l.uuls  from  the  f^id  late  Lord  Drummond,  and  of  cre- 
ditors who  accept  of  fecurities  upon  the  eftate  for  money  lent, 
aie  fccurrd  againll  any  obje(flions  that  might  arife  from  a  wantot 
a  due  application  of  (he  money  advanced  by  fiich  parchafcnor 
creditors  to  the  ufes  in  the  difpofition  mentiotfed,  which  renders 
void  the  limitation  of  the  e:tcrcife  of  the  faid  powers  to  certain 
uic;*,  viz.  for  payment  of  debts,  &c.  and  makes  the  faid  powcis 
abfolutf. 

Though  theconfentoftfuftecs  was  nece(rary  to' the  application 
of  the  money,  yet  the  necelFity  of  the  coufeht  of  the  truftees  did 
not  vcft  the  property  hi  them,  nor  dived  the  late  Lord  Drnmmond 
c^'thc  fimc,  and  conftqaently  did  not  b.i^  the  forfeiture  uponbi^ 
aminder.  For  though  a  perfon  uiulef  i»^e  cannot  felliatids,  or 
rbatjic  his  eftdte  with  d^'bts,  without  coiiknt  of  his  ituardianj  nor 
an  in'erdTClcd  pcrfon  wir^'^ut  c»inljrnt  of  his  interdictors,  vet  1% 
boih  of  th<-ra  by   rcnjnnin'j  |»rnpr"etoi»  woirhi  lorfcit  ihcir  cAafcS 

r  h;rh  rreiiron,   lu  lik,;wifc    'Jic  late  Lcid  Drummond^  nocwiih- 

ft  a  ad:  r^ 
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ftanding  the  limitation  of  cxcFcifing  the  faid  power  with  confcntof 
truftees  remained  vefled  In  the  fee  and  inheritance  of  the  Uid 
eilate,  and  thereby  could  and  did  forfeit  the  fame  for  high  trea- 
fon. 

The  refpondenl  being  a  papifl:,  deCcended  of  and  educated  by 
pppi/h  parents^  was  by  the  ^St  of  Parliament  1 700,  c.  3.  ^^  fgrprt- 
•f  venting  the  Growth  of  Poperji*  incapable  of  taking  an  cttate  by 
virtue  of  any  voluntary  difpofition  or  deed,  and  the  attainted  per- 
fon  was  by  the  fame  a£l  difabled  from  making  any  voluntary  or 
gratuitous  conveyance  of  any  part  of  his  heiitage,  in  prejudice  of 
his  heirs,  and  confcquently  he  was  thereby  difabled  from  making 
any  deed  of  conveyance  in  bar  of  forfeiture,  that  being  a  title 
pH^rablc  to,  and  exci^ifive  of  heirs.  And  thotigh  the  refpondenc 
be  under  15  years  of  age,  the  claufe  enadling  the  difability  of 
taking  an  eftate  by  virtue  of  a  voluntary  or  gratuitous  difpofuion 
makes  no  diftindlion  between  thofe  who  are  under,  and  tho£e 
who  are  pad  the  age  of  |{  ;  and  there  is  another  claufe  in  the 
faid  ad,  declaring  that  a  pupil  heir  fliali  be  rei:koned  popiQi,  if  he 
be  under  tlie  education  of  papifts*  as  the  refpondent  is.  Sp 
that  the  faid  difability  takes  place  as  to  the  refpondent,  either  by 
admitting,  or  noc  admitting  the  diftinfliou  of  age  to  take  place  iu 
the  faid  difabling  claufe. 

The  faid  difpofition  either  conveys  a  better  a  right  and  lar^^er 
eftatc.to  the  refpondent  than  would  have  defceuded  to  him  after 
the  death  of  the  difponer,  and  in  that  cafe  it  is  null  by  virtue  of 
the  faid  claufe  difabling  papifts  to  takq  lands  by  difpoCtion,  and  it 
dpea  Qot  devolve  to  the  proteftant  heirs :  or  it  conveys  no  better 
rji^  nor  ojlher  eftate  to  the  refpondent  at^d  proteftant  heir  than 
a  right  of  fucceflion  as  heir  to  the  eftate  after  the  death  of  the 
difponer ;  and  in  that  cafe  it  is  fubje£t  to  ail  his  debts,  deeds,  and 
dcli£l3,  and  therefore  it  is  not  fufficient  to  prevent  forfeiture  ;  the 
TJght  of  fucceflion  of  all  heirs,  proteftant  as  well  as  papift,  being 
barred  and  excluded  by  forfeiture  for  high  treafon^  The  faid  dif* 
pofition  would  have  been  void  in  virtue  of  the  fecond  claufe,  if 
the  father,  the  difponer,  had  lived  without  committing  treafon  till 
hia  fon  tlie  difponee  had  pail'cd  the  age  of  (iftecn,  and  continued 
papift  :  for  the  proteftant  heir  could  claim  nothing  as  heir  during 
the  life  of  the  difponer  ;  and  it  were  abfurd  to  fay,  that  a  dirpof}- 
tion  which  would  become  void  on  the  difponer's  tiot  commit- 
ting of  treafon,  (hoi^d  become  valid  by  his  attainder  for  hi^^h 
treafon. 

The  agreement,  made  between  the  Ute  I^ord  I)rummond  at- 
tainted and  his  father,  can  neither  fupply  any  tif  the  faid  defe£ls 
in  the  conveyance  of  the  fee  and  inheritance  of  the  faid  lands  to 
the  refpondent,  nor  extingui/h  the  life-rent  refervcd  by  i(  to  the 
difponer,  and  much  lefs  alter  any  thing  with  relation  to  the 
powers  of  charging  the  eftate  with  debts  and  felling  lands  \  thefe 
not  being  fo  much  as  mentioned  in  the  faid  agreeipent.  It  is 
evident  by  the  tenor  of  this  agreement,  and  the  bonds,  mentioned 
to  the  decree  appealed  from,  to  have  been  granted  by  the  favors 
appointed  by  the  faid  late  Lord  Drummond,  that  the  risht  of 
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levying  the  rents  and  profits  of  the  faid  eftatesi  or  of  tppointiiig 
fa^lors  for  that  purpofc,  remained  ia  the  faid  Lord  Dram* 
mond  attainted:  and  confequently  the  fame  is  fo  far  {rem  re- 
leafing  the  life-rent,  that  it  proceeds  upon  the  fuppoGtion  of  his 
continuing  to  enjoy  it»  by  laying  him  and  his  faAors  under  obli« 
gations  to  apply  the  rents  and  profits  to  the  payment  of  debts  and 
other  ufes  in  the  faid  indenture  mentioned }  and  that  only  under 
the  forfeiture  of  200/.  per  annum,  yielded  in  the  faid  agreement 
by  his  faid  father  out  of  the  annuity  due  to  him,  in  confideration 
or  an  exa£t  application  of  the  faid  rents  and  profits  to  the  ofes 
aforefaid. 

The  milEve  letter  under  the  hand  of  the  Countefs  Dowager^ 
and  decree  following  thereon,  reftriQed  her  annuity  to  aaa& 
4/.  5^'.;  and  the  life- rent  of  the  Lord  Drummond  ought  to  be 
charged  with  no  more  than  the  faid  reftrided  fum.  This  letter 
having  related  to  a  jointure,  which  was  to  take  place  only  after 
the  death  of  her  hufband,  and  not  to  any  thing  in  which  the  buf« 
band  could  have  an  intered  jun  marttl^  his  confent  was  not  ne« 
ceff'uy.  And  the  hufband',  as  well  as  (be,  having  been  called  in 
the  a£lion  for  obtaining  the  faid  decree,  and  having  thereby  had 
an  opportunity  of  appearing  by  himfrlf  or  attorney,  ^nd  to  de« 
clare  his  difient  from  the  faid  letter,  his  fiience  mull  be  conftmed 
to  import  his  confent,  efpecially  fince  he  had  reftriAed  his  own 
annuity.  Though  the  faid  decree  might,  becaufe  of  its  having 
been  paiTcd  in  abfence  of  the  countefs,  be  reduced  and  voided  by 
a  proper  procefs  at  her  fuit,  in  cafe  (he  (hould  prove  any  thing 
unjuft  or  iniquitous  in  it ;  yet  till  fuch  fuit  be  commenced,  and 
judgment  given  upon  it  in  her  favour,  it  is  a  binding  and  valid 
decree,  efpecially  fince  (he  is  no  party  in  this  caufe. 

Heads  of  the  Refpondents*  Argument. 

The  late  Lord  Drummond  having  charged  his  eftate  with  great 
debts,  which  increafcd  daily  by  his  mifmanaprement,  a  few  months 
after  the  birth  of  the  refpondent  was  prevailed  upon  by  his  father 
and  other  friends,  in  order  to  prevent  the  utter  ruin  of  the  family, 
to  dived  himfclf  of  the^fee  of  his  eftates,  by  the  faid  difpofitioil 
in  favour  of  the  refpondent.  But  although  by  this  deed  the  late 
Lord  Drummond  was  fully  diveited  of  the  fee  of  the  eftate,  and 
the  fame  veiled  in  the  refpondent,  if  not  from  the  date  of  the 
dttdy  at  lead  from  the  date  of  the  infeftment  thereon  ;  yet  the 
late  lord  having  a  life- rent  fubje£t  to  the  intered  of  the  debts  and 
other  annual  burdens,  and  not  being  careful  in  paying  thofe  bor- 
drns,  and  having  the  edate  rcleafed  of  them,  but  mifapplying  the 
rents  to  other  ufes,  the  refpondent's  edate  was  dill  in  hazard  of 
being  fvvjUowed  up  and  entirely  exhaudcd  by  the  growing  intered 
of  the  debts  and  arrears  of  the  other  annual  burdens  which  the 
Lite  lurd  diould  have  paid  :  and  therefore  the  faid  agreement  was 
entered  into  in  1714  between  him  and  the  Earl  of  Perth,  reftri£l« 
sng  the  life-rent  to  an  annuity. 

The  powers  which  the  late  Lord  Drummond  referved  in  the 
deed  of  1 7 1 3,  of  charging  the  edate  with  debt,  and  even  of  alien- 
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^ng  It,  were  purely  perfonal  faculties  in  the  forfeiting  perfon, 
which  cannot  be  forfeited  or  veiled  in  the  Crown  for  hit  attain- 
der. Thefe  powers,  too,  were  in  the  perfon  of  the  late  Lord 
Divmmond  limited  to  particular  ends  and  purpofes;  fuch  as  the 
providing  for  younger  children  and  a  fecond  wife,  and  for  dif* 
cbtfging  the  debts  of  the  eftate,  and  purchafing  lands  more  con- 
venient for  the  advantage  and  profit  of  the  refpondent :  and  as 
thefe  powers  could  not  have  been  executed  to  any  other  purpofes 
bjthe  forfeiting  perfon,  fo  the  Crown  in  virtue  of  his  attainder 
can  claim  no  benefit  from  them.  And  thofe  powers  were  alfo 
limited  not  to  be  executed  but  in  a  peculiar  manner;  that  if» 
with  the  confent  of  the  truftees  named  in  the  deed  :  and  therefore 
tliongh  all  the  powers  that  ftood  in  the  forfeiting  perfon  were 
deemed  veiled  in  his  majeAy,  Cucb  powers  could  not  be  executed 
but  with  the  confeat  of  the  truftees  for  the  advantage  of  the  re- 
spondent. 

For  the  appellants  it  was  contended,  that  thbugh  the  deed  of 
1713  (hottid  be  deemed  effedual  to  convey  the  fee  and  property 
of  the  eftate,  yet  the  forfeiting  perfon  remained  poflefled  of  t^e 
lands  in  virtue  of  the  referved  life- rent ;  and  that  the  fubfequent 
deed  of  17 14  being  but  a  perfonal  deed,  not  perfe£ied  by  infeft- 
nsent,  the  forfeiting  perfon  was  not  thereby  divefted  of  his  life- 
rent :  and  that  the  refpondent  too,  not  being  a  party  thereto, 
could  take  no  advantage  from  k.  But  though  for  creating  a  life^ 
cent,  an  infeftment  be  neceflary ;  yet  by  the  law  of  Scotland,  in^ 
feftment  is  not  neceffiry  for  divefting  a  perfon  of  a  life-rent^ 
which  may  be  accompliihed  by  a  fimple  releafe,  furrender,  or  per- 
fonal deed ;  and  hy  die  law  of  Scotland  a  life-renter  cannot  con- 
ytj  his  life-rent  by  an  infeftment.  By  the  law  of  Scotland, 
rights,  obligations,  releafes,  &c.  may  accrue  to  one  perfon  by  the 
deed  of  another,  without  the  privity  or  confent  of  the  perfon  in 
^hofe  favour  fuch  deed  is  made  ;  and  in  the  prefent  cafe  the  be- 
nefit devolved  to  the  refpondent  by  a  formal  indenture  betwixt 
his  father  and  grandfather.  In  order  to  extinguifli  the  late  lord's 
^life-rent,  there  needed  no  other  party  to  the  deed  than  himfelf ; 
■nnf  writing  under  his  hand  declaring  that  he  parted  with  his  life- 
^fent  would  have  been  fuflicient. 

I  By  the  law  of  Scotland,  not  he  who  names  the  fa£lor  is  deemci 
!  to  be  ID  poflcflian,  but  he  to  whom  fuchfador  accounts  for  the 
■^  vents  and  profits ;  otherwise  a  guardian  who  names  a  fador  over 
^  the  minor's  eftate  would  be  deemed  to  be  in  poiTeflion,  aod  not 
*  the  minor.  And,  indeed,  that  was  the  refpondent's  cafe,  he  wa« 
t  >Q  infant,  his  father  was  his  legal  guardian  or  adminiftrator  in 
hv;  and  it  the  father  as  guardian  named  faflors,  it  appears  by 
the  bonds  given  by  them,  thatthey  were  to  account  to  the  truftees 
appointed  for  managing  the  minor's  eltace  for  the  rents  and  pro- 
fits thereof. 

The  refpondent  on  the  24th  of  June  1715  was  an  infant  of  two 
years  of  age^  and  confcquently  could  not  be  a  profefled  papift, 
lior  could  any  formula  or  declaration  by  which  he  could  purge 
iimfelf  of  {lopery  Jbc  legally  tendered  tO|  ar  refufcd  by  hint. 

V  4  Thottjh 
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Though  by  a  fubfequent  claufe  in  the  z€t  i7oo»  c.  3«  a  minor  b 
to  be  deemed  popilh,  when  fprung  of  popilh  parents^  if  fuch  minor 
be  under  the  education  of  papifts;  yet  this  claufe  does  not  con-* 
cern  the  cafe  of  infants  receiving  difpofitionsi  which  it  to  be  go- 
verned by  the  claufe  ena£ling  purgation  to  be  made,  but  it  relatea 
merely  to  the  cafe  of  minors,  who  are  next  in  focceflion  to  popifii 
perfons  excluded  from  the  heritage  of  their  anceftors,  by  neglcA* 
uig  to  renounce  the  Romi{h  religion  i  and  therefore  it  cannot  be 
applied  to  the  prefent  cafe. 

The  Countefs  Dowager  appeared  voluntarily  by  her  couniel, 
}n  the  Court  of  Seflion,  and  contended  that  the  re(lri£kion  made 
by  her  in  the  miflive  letter  founded  on  by  the  appellants*  by  which 
her  jointure  was  pretended  to  be  reftrided^  was  by  the  law  of 
Scotland  void  and  null,  becaufe  it  was  made  during  the  fobfift- 
cnce  of  her  marriage  without  the  confent  of  her  hu(band.  In 
fuch  circumftances,  obligations  entered  into  by  wives*  or  deeds 
done  by  themj  are  abfolutely  void.  Nor  was  this  deed  of  reftiic- 
tion  ftrengthened  by  the  decree  referred  to :  that  decree  haviog 
been  obtained  in  abfence,  when  the  countefs  and  her  hofbaiid 
were  out  of  the  kingdom. 

The  refpondents  do  admit,  that  the  Court  of  Seffion  bad  do 
jurifdi£lion,  in  fo  far  as  concerns  the  houfrs  of  Drummond  tad 
Stobhall,  parks  and  grafs  thereof,  in  confequence  of  judgments 
given  in  other  the  like  cafes  by  the  Houfe  of  Lords. 

Counfel  being  (irft  heard  on  the  point  of  the  jurifdiAion,  it  is 
refolved  and  decreed  that  the  Lords  of  Seflion  had  no  juriCdifUon 
to  determine  in  fo  much  of  thiscaufe  at  relates  to  the  houlcsof 
Drummond  and  Stobhall,  parks,  grafs  thereof,  and  flying  cut 
toms ;  but  that  they  had  jurifdi^ion  in  the  reft  of  this  caufe. 

Counfel  being  heard  upon  the  merits,  //  is  ordered  and  adjudged 
that  the  petition  and  appeal  be  dif miffed  i  and  that  fo  much  of  the  intern 
locutory  fentences  or  decrees  of  the  Lords  of  Seffion  complained  if y  in 
nvhich  this  Houfe  were  of  opinion  the  j aid  herds  ofSefJiou  had  jurifiifn 
fion  in  determining  in  this  canfe^  he  affrmed. 

For  Appellants,    Spencer  Ceivper.    Saw,  Mead, 

For  Refpondcnt,  Rob.  Raymond.    Dun.  Forbes.  fTi/I.  Hamilton. 

With  regard  to  the  queftion  of  jurifdiflion,  mentioned  in  this 
appeal,  it  appears  that  in  relation  to  the  forfeited  eftates  the 
Ccurt  of  Sefiion  had  determined  many  quedions,  which  they  had 
DO  title  to  take  cognizance  of.  By  the  a£l  of  parliament  i  Geo.  r* 
c.  50.  appointing  commifTioners  to  enquire  into  and  feize  and  fur- 
vcy  the  eftates,  which  the  traitors  had  been  *'  fcifcd  or  poflfened 
•*  of,  intereftcd  in,  or  entitled  unto,'*  of  a  certain  date,  all  per- 
fons claiming  any  eftate,  or  intcreft  of,  into,  or  out  of  fuch  eftates, 
were  direded  to  enter  their  claims  or  demands  before  the  com- 
miflioners  for  forfeitures  on  or  before  the  24th  of  June  1717.  By 
another  a£b,  5  Geo.  i.  c.  22.  all  perfons  pretending  right  to 
eftates  which  had  been  feized,  and  that  the  forfeiting  perfons 
were  not  "  feifed  or  poflViled  of,  interefted  in,  or  entitled  to'* 
the  famci  were  to  prc&nt  their  exceptions  to  the  Court  of  Sefltoa 

before 
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before  the  ift  of  Auguft  17 199  M^htch  Court  was  to  determine 
tbe  fame  in  a  fummary  way  before  the  ill  of  November  1719* 

From  mifunderftanding  thefe  a£^s,  or  from  fome  other  caufe^ 
the  Court  of  Seflion  allowed  exceptions  to  be  brought  before 
them  in  many  cafes,  where  the  (brfeiting  perfons  had  been 
**  fcifedy  or  poflefled  of,  interefted  in,  or  entitled  to"  the  eftates 
forfeited,  whereas  all  claims  relative  to  fuch  eftates  ihould  have 
been  determined  by  the  commifljoners  of  forfeitures.  The  com* 
xniflioners  prefented  appeals  againft  thefe  judgments,  and  in  2  j 
cafes  of  appeal,  in  the  prefent  feflion,  the  Houfe  of  Lords,  found 
that  the  Court  of  Seflion  had  no  jurifdiftion,  and  therefore  found 
their  judgments  null  and  void.  In  every  one  of  thefe  appeals 
counfel  were  called  to  the  bar ;  but  it  is  probable  that  cafes  werr 
printed  in  very  few  of  them  ;  the  nullity  in  mod  of  them  havini; 
been  acknowledged,  and  a  good  many  decided  at  once.  Though 
none  of  the  cafes  in  quedion  require  to  be  reported  as  decifions 
of  the  High  Court  of  Parliament  on  the  merits,  ic  appears  that 
fome  of  the  judgments  of  the  Court  below  are  upon  curious 
points,  and  ail  of  them  little  known  :  they  are  further  noticed  at 
tbe  end  of  this  volume. 

On  the  1 5th  of  February  1719-20,  the  Houfe  of  Lords  ordered 
the  Court  of  Seflion  to  account  for  their  conduft  forjudging  in 
caufes  where  they  had  no  jurifdi£tion  i  and  the  commii&oners  of 
forfeitures  were  ordered  to  (late  why  they  had  not  pleaded  fuch 
want  of  jurifdi£lion,  A  report  from  the  Court  of  Seflion  was 
prefented  to  the  Houfe  of  Lords  on  the  7th  of  March  1719-20, 
which  at  vsprious  different  times  was  ordered  to  be  taken  into 
confideration ;  but  it  does  not  appear  from  the  Journals  that  any 
thing  was  finally  done  thefeon.  This  report  is  not  mentioned  in  Adtoffc* 
the  a£ls  of  federant;  but  it  appears  that  the  Court  of  Seflion  w^J'^^'j^ 
had  great  jealoufy  of  the  new  court  which  had  been  erected,  and 
ff  the  powers  granted  to  the  commiflioners  of  inquiry. 
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Cafe  6$.  The   Commiflloners  and  Trullees  of  the 

Forfeited  Eftates,         -  -  •    Jfpellants; 

Sir  Robert  Grierfon,  of  Lagg,  Bart.        -     Rejpondent. 

30th  March  1720. 

Fcrfeiturt'^Tailxii.'^A.  father  executes  an  entail  ia  favour  of  his  fon  ;  tfie 
Jon  incurs  an  irritancy,  but  before  declarator  is  attainted  of  trrafon :  the 
Couit  of  Seilion  found  ihat  the  el^ate  returned  to  the  father,  though  tbae 
was  no  declarator  of  (he  irritancy,  and  that  the  irritancy  wu  not  pvifi* 
able:— "pon  app-a1>  the  judgment  was  found  uullf  tbi  Ct>Mrt  uti  imwf 
jurifliSliofi* 

The  eOate  being  held  bj  the  fon  upon  a  bafe  lofeflment  from  tbc 
father,  the  procurator;  of  leHgnation  in  the  hands  tf  the  Crown  not  faavug 
been  executed,  and  an  a€t  of  parliament  having  declared,  that  the  eAatu 
of  vafftls  aitatnied  were  to  g3  iofuperUn  continuing  loyal ;  the  Codrt  upon 
this  a£l  adjudged  the  efiace  to  the  failier }  but  their  judgment  was  icfefed 
upon  appeal. 

TN  October  17 13,  the  rcfpondent  exccu ted  a  voluntary  fettle- 
^  ment  of  his  eftate,  in  favour  of  hiseldeft  fon  William  GrieifoD^ 
whereby  be  conveyed  his  eftate  of  Lagg,  to  the  faid  Williams  and 
the  heirs  male  of  his  body,   whom  failing  to  the  refpondent's 
fecond,  third,  and  fourth  fons  refpediively  and  the  heirs  male  of 
their  bodies,  with  feveral  other  fubititutions,  the  laft  of  which  was 
t6  the  heirs  whatfoever  of  the  refpondenC.    By  this  deed  the  ic* 
fpondent  referved  his  own  life-rent,  and  his  fon  William,  and  the 
other  heirs  fubilituted,  were  by  acceptation  obliged  to  relieve  tht 
refpondent  of  all  his  debts :  for  this  latter  purpofe  the  deed   con- 
tained a  provifo,  that  if  at  any  time  the  refpondent  fliould  be  dif« 
trcfTed  wiih  horning,  or  other  diligence  for  payment  of  debt,  upon 
notice  or  intimation  given   thereof  to   William  Grierfon,  or  the 
perfon  fucceeding  to  him,  they  (houki  be  obliged  to  relieve  the  re* 
fpondent  within  fix  months  after  fuch  notice  ;  and  the  refpondent 
referved  a  power  to  himfclf  to  fell  any  part  of  the  eftate  for  pay- 
ment of  fuch  debt,  as  he  (liould  be  diflrefTed  for,  to  which  fale  the 
faid  William  Grierfon  and  his  fucceflbrs  were  obliged  toconfeat; 
and  if  they  failed  therein,  fo  that  the  refpondent  (hould  not  be 
relieved    within   fix    months  after  the  date  of  the  intimation  or 
notice  given,  and  after  the  fignetin^:;  of  a  caption  upon  a  regidered 
horning  againft  him,    the  faid  William  Grierfon  and  his  fuccef- 
fors  were  to  forfeit  their  intercft  in  the  eflate,  and  the  difpofitioQ 
wn:^  to  become  void,  and  the  refpondent  to  return  to  the  right  and 
poffcirion  of  the  eftate  with  power  to  difpofe  thereof  as  if  the  deed 
had  never  been  executed.     This  difpofition  contained  a  procura- 
tory  of  refignaiion  for  the  purpofe  of  obtaining  new  inveftitures 
from  the  crown,   the  fupeiior,  and  a  precept  of  faGne  ;  in  virtue 
of  which  precept  William  Grierfon   was  infeft  on  the  29th  and 
30th  of  0£lober  17 13,  and  entered  topoflcflioni  but  he  made 
no  rcfignatioii  in  the  hands  of  the  crown. 

The 
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The  refpondent  on  the  27th  of  April  17149  gtre  notice  to  hit 
fon  Willianii  that  he  was  liable  to  be  diilrefled  for  debt,  and  re- 
quired him  to  concur  in  the  fale  of  part  of  the  eftate,  with  certifi** 
cation  in  terms  of  the  before  mentioned  provifo:  and  the  refpon- 
dent continuing  to  be  diftrefled  by  hornings,  captions,  and  other- 
wife,  on  the  12th  of  January  I7i5>  renewed  the  faid  intimatioa 
and  requifition;  and  on  thefe  feveral'occafions,  he  took  protelts 
in  the  hands  of  a  notary  publick. 

William  Grierfon,  having  been  engaged  in  the  rebellion  17151 
was  on  the  31ft  of  May,  1716  convidted  and  attainted  of  high 
treafon.  The  appellants  thereupon  caufed  feize  and  furvey  his 
eftate,  as  vefted  in  them  for  the  ule  of  the  publick  from  the  24th 
of  June  171 5* 

Againft  this  feizure  and  furvey  the  refpondent  in  terms  of  the 
^Ct  5  G,  I.  c.  22.  prefented  two  exceptions  to  the  Court  of  S^eo.  i; 
SeiEon.  The  firft  was,  that  the  forfeiting  perfon  was  not  on  the  '*  ^^ 
24th  of  June  17159  nor  at  any  time  fince,  veiled,  in  pofleflion  of, 
or  interefted  in  the  faid  eftate,  becaufe  his  rij;ht  thereto  became 
Toid  before  that  time,  by  neglei£ling  to  relieve  the  refpondent  at  the 
periods  when  he  made  requifition  as  before  mentioned.  And  that 
before  the  24th  of  June  17 15,  the  refpondent  was  vefted  in  theab- 
folute  right  of  the  faid  eftate  by  virtue  of  the  conditions  in  the  faid 
difpofition.  The  fecond  was,  that  fuppofing  the  forfeiting  perfon*s 
right  to  the  eftate  to  have  ftood  good,  yet  he  was  infeft  therein  as 
Taflai  to  the  refpondent;  and  confequently  by  his  convidion  and 
attainder  the  property  which  was  lodged  in  his  perfon  was  confo- 
Udated  with  the  fuperiority  in  the  perfon  of  the  refpondent,  by 
Tirtae  of  the  z€t  i  G.  i.  c.20.  for  <*  encouraging  all  fuperiors"  iG.i.cMi 
&c« ;  and  that,  purfuant  to  that  a£l  the  refpondent  had  on  the 
22d  of  0£tober  17x6,  obtained  himfelf  infeft  in  the  lands  in 
qaeftion,  within  fix  months  of  the  att:iinder. 

The  appellants  put  in  anfwers  to  thefe  exceptions,  and  the  re« 

fpondent  having  produced  four  f<:veral   inftrumenrs  taken  by  a 

notary  in  the  matter  of  the  requifitions  and  intimations  to  his  fon» 

upon  which  alfo  a  proof  by  wicneflcs  was  had,  the  Court  on  the 

98th  of  Auguft    1 719,  **  found  it  proved  that  the  four  inftru- 

^<  ments  produced  are  true  in  their  dates,  tenors,  and  contents, 

**  and  that  the  things  in  the  faid  inftruments  aiErmed  to  have 

**  been  faid  and  done   were  truly  faid  and   done  as  therein  ex- 

**  prefled;  and  found  that  by  the  fa£bs  fet  forth. and  affirmed  by 

*<  the  faid  inftruments,  the  right  of  the  exceptant's  fon  William 

**  was  irritated  and  made  void,  and  that  the  right  and  property  of 

**  the  faid  lands  and  eftate  of  Lagg  and  others,  defcribed  in  th« 

<*  exceptions  and  writs  to  which  they  refer,  had  returned  to  the 

**  exceptant  before  the  term  at  and  from  which  the  eftates  of 

f<  traitors  were  by  the  a£t  i  Georgii  vefted  in  his  majefty,  and 

^*  though  there  was  no  declarator  of  the  irritancy,  and  found  that 

^'  the  irritancy  was  not  pur^eable :  and  found  that  the  except- 

^*  ant's  fon  William  was  valfal  to  the  exceptant,  holding  the  faid 

^^  lands  and  others  of  his  father  as  fuperior  thereof  in  1713,  and 

f^  that  the  faid  holding  was  uot  changed  before  his  rebellion :  and 

*•  found 


^^v     •* 
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rupcTiority,  and,  in  confequence  of  it,  an  influend^ 
*nd  to  (uch  vaflals  as  virerc  tied  to  hold  of  a  fub^ 
"■V^.  ^uld  not  otherwitc  hold  of  the  Crown.     And^ 

'  ^.1^  has  no  relation  to  the  prefent  cafe,  where 

^  %         *i .  '  no  longer  tieil  to  hold  of  the  refpondent 

/'^i  '  •,      '  "^  -c  the  refpondent  had  no  right  or  influ- 

y  *^  ^**,/ ^9^      "^p  ^citing  perfon,  longer  than  he  thought 

""''■./'  ^  "<,/  ''  1  tlie  forfeiting  pcrfoh'i  favour  by  a 

- ,  ''s  '\    ''  /" .  fi>ch  deed  remained  perfonal. 

J  *f  ^  \     ''^  'fon's  title  or  vafTalage  wjw,  iii 

'<   '^.   ''.^'''  ^  rliamcnt  above  recited,  funk 

'     '•  '  confolidated  with  his  prc- 

'^Ijnify  nothing  ;  for  ftil! 

''.^  '  ^  power  of  furrentlering 

y   '  .ch  was  in  the  forfeic- 

-c  forfeited  to  the  Crown  ; 
.ight,  the  appeUants  would  be 
-  oy  law  compel  the  refpondent  to  di- 
.•1  their  favours,  for  the  ufe  of  the  pablic. 
uiat  by  the  a<Sl  every  fuperior  is  to  have  the 
^iied   into  his  hands  ad  remantnt'iam  :  and  that  if 
..gperfon  in  this  cafe  had  fo  reftgncd  into  the  ttfport- 
•lands,   fuch  reHgnation  would  have  given  the  refpondent 
-aright  to  the  cftate.     But  rhis  is  founded  on  a  mifunderftand^ 
ngof  the  claufe :  the  a£V  dors  not  fay  that  the  fuperior  (hall  have 
^o^^  Ae  fame  right  as  if  the  vaiTiI  had  made  a  voluntary  furrcnder  ad 
rmancntimm  into  his  hands;  but  that  the  lands  or  tenements 
'Ca«f  klden  of  the  fubje£l  fuperior,   ihall  recojinofce  arid  return  into 
the  hands  of  the  fuperior;  and  ihcn  it  dcfcribes  the  e(lV£ls  of 
Ibt  letttm  snd  recognofcing,  tint  it  (hall  make  the  property  be 
tonfolidatcd  with  the  fupcriority,as  if  the  faid  lands  or  tenenitnt^ 
bd been  reflgned  ad perpetuath  rfniatuntiam.     And  the  ditferenc»» 
Bet  in  this,  that  if  the  valFal  midc:  a  voluntary  furrenJer,  fuch  fr.N 
^f    knder  might  by  interpretation  be  conllrurd  to  be  a  convtyatice  or 
icaanciation  of  ail  tight  ih;:  vaiial  ha. I  to  that  fubjccl,  fuppofing 
Uffl  to  have  a  title  diftinfl  from  the  right  of  valTilage  derived  from 
Ac  fuperior.     But  in  virtue  of  this  claufe  in  th^  a£t   of  Parlia- 
ment, the  tenement  being  to  recogncfce  as  holdenof  the  fuperior^ 
Bomore  does  return  but  the  fee  or  right  of  vaiTalHge  :  and  if  the 
Tiflal  had  any  feparate  right  diftindl  from  it,  that  is  not  transferred 
to  the  fuperior.     And   fo  in  the  prefent  cafe,  fuppofing  the  for- 
ieiting  pcrfon's  right  of  vadalagc  was  funk  into,  and  confolidated 
vith  the  right  of  fuperiority,  yet  his  perfonal  right  or  difpofition 
ID  that  very  fuperiority,  would   remain  entire,  forfeited  by  his 
CrcafoD^  and  would  draw  along  with  it  the  full  right  to  the  eftate. 

Heads  of  the  RefpondenCs  Argument* 

(The  refpdndent  is  (ilent  in  his  cafe  with  regard  to  the  allega- 
iian  of  the  appellants  that  the  Court  of  Scilion  had  no  jurifdtc** 
tion  to  determine  on  the  firll  ^^roand  of  his  e'cccptions,  but  enters 
into  mn  atgunneiit  in  fiiopcrt  of  tk^   Mntrlocutgr   cf  the  Court 

founded 
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found  that  in  virtue  of  the  a£l  referred  to  in  the  exceptional  i 
tituled  *  an  zQ,  for  encouraging;  all  fuperiors,*  3cc.  if  the  fa 
William's  right  of  the  property  of  the  faid  lands  and  othc 
had  not  been  irritated  and  voided  as  above,  the  fame  wou 
have  been  confolidated  with  the  fuperiority  in  the  fame  maun 
as  if  it  had  been  by  the  fald  William  refigned  in  the  exccptaoi 
tizrxAs  ad  ffrpettiatn  rcmanenitam :  and  therefore  decerned  an 
declared  the  full  right  and  prpperty  of  the  faid  whole  hsa 
and  edate  of  Lagg  mentioned  in  the  exceptions  and  writs  pn 
ducedy  with  the  whole  Tents>  profits,  andiflues  thereof,  to  pet 
tain  and  belong  to  the  faid  Sir  Robert  Grierfou,  the  exceptant 
in  all  time  coming." 

The  appeal  was  brought  from  "  an  interlocutory  fentenceo 
decree  pronounced  by  the  Lords  of  Seffion  the  ^8th  day  of  Au 
guft,"i7i9. 

HeaUJ  ^f  the  Appellant i^  Argument. 

In  fo  far  as  the  faid  decree  has  relation  to  the  firft  ground  01 
which  the  refpondent  claims,  the  appellants  conceive  the  Lords oi 
Sefliion  had  no  jurifdi£tion  to  determine  in  the  cafe,  the  refpoD' 
dent'^  claim  being  founded  upon  a  right  eype£tant  upon  a  taUziec 
eitate  in  the  perfon  attainted,  to  ari(e  upon  the  breach  of  a  coft 
dition  :  and  therefore  the  decree  fo  far  as  it  is  founded  on  thai 
pofition,  (hould  be  annulled  (^7). 

The  appellants  conceive,  that  that  part  of  the  decree  whicli 
has  relation  to  the  refpondent'^  ^laim  as  fuperior  is  erroncouS|foi 
the  following  reafons ; 

The  refpondent  was  not  fuperior  to  the  forfeiting  perfon,  not 
the  forfeiting  perfon  his  vaiTil,  according  to  the  meaning  and  v!h 
tural  underltanding  of  the  a£b  above  recited  ;  fince  by  the  difpofi" 
tion  executed  by  the  refpondent,  the  edate  was  fully  made  over  tc 
the  fon,  the  forfeiting  perfon,  to  be  holden  of  the  Crown  \  and 
although  the  fon,  for  his  own  conveniency  for  a  time,  did  poiTefi 
the  cftate  by  infcftment  upon  a  precept  or  warrant  fron\  the  re- 
fpondent, and  had  not  a£tually  made  a  refignation  of  the  ell^ 
into  the  hands  of  the  Crown,  yet  fince  he  had  it  in  his  power  ti 
make  that  refignation  when  he  pleafed*  and  to  hold  it  of  tb( 
Crown,  the  refpondent*s  claim  to  the  fuperiority  is  but  an  enipt] 
name.  He  was  denuded  of  it  at  lead  by  a  perfonal  right  whid: 
was  good  ap;ninll  him  the  grantor;  and  this  perfonal  right  wast)] 
William  Grierfon's  treafon  forfeited  to  the  Crown,  and  is  vefte^ 
in  the  appellants  for  the  ufe  of  the  public. 

The  atl  of  parli^^ment  being  intended  for  encouragement  t( 
fuperiors  and  vafials  who  fiiould  continue  dutiful  and  loyal  to  hi 
majefty,  by  giving  the  vafldls  a  power  to  hold  of  the  Crown,  whip 
they  could  not  have  bad  without  the  benefit  of  this  aft,  and  givin 
tQ  tlie  fuperior  the  right  of  property  of  the  vaffjl's  edate,  wh 
(hould  commit  treafon,  to  be  confolidated  with  the  fuperiorii) 
it  is  plain  the  aft  has  relation  to  fuch  fuperiors  as  had  a  fixed  ce; 


(c)  vide  note  at  the  cad  of  !a^  cafe  (No.  ^4.}  on  tbii  point  of  the  jurifdidion.. 


ta 
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itie  to  the  fuperiorityy  and,  in  confequence  of  it,  sininfluencei 
his  vaflalS)  and  to  f uch  vaflals  as  virere  tied  to  hold  of  a  fub^ 
iperior,  and  could  not  otherwite  hold  of  the  Crdwh.  And^ 
]uentl7,  the  a£t  has  no  relation  to  the  prefent  cafe,  where 
rfeiting  perfon  was  no  longer  ticii  to  hold  of  the  refpondent 
le  pleafed,  and  where  the  refpondent  had  no  right  or  inilu- 
18  fuperior  over  the  forfeiting  perfon,  longer  than  he  thought 
d  was  aftualljr  direded  in  tlie  forfeiting  pcrfoh'i  favour  by  a 
indethis  owii  hand,  though  fuch  deed  ^remained  perfonal. 
:n  TuppoGng  the  forfeiting  perfon's  title  or  vafTalage  wv,  iii 
of  the  claufc  iti  the  uQt  of  parliament  above  recited,  funk 
le  perfon  of  the  refpondent,  and  confolidated  with  his  pre- 
1  right  of  fuperiority,  that  could  (ignify  nothing  i  for  (lilT 
rfonal  right  to  the  fuperioruy,and  the  power  of  furrendertng 
Late  into  the  hands  of  the  Crown,  which  was  in  the  forfeit- 
rfon,  would  remain  entire  and  be  forfeited  to  the  Crown ; 
fo  in  virtue  of  that  perfonal  right,  the  appelbrKs  would  be 
d  to  the  edate,  and  could  by  law  compel  the  re/pondenf  to  di^' 
mfclf  of  the  eftate  in  their  favours,  for  the  ufe  of  the  public, 
ras  obje£led,  that  by  the  aft  every  fuperior  is  to  have  the 
as  if  reP.gned  into  iiis  hands  ari  remanentiam  :  and  that  if 
rfeiting  perfon  in  this  cafe  had  fo  refined  into  the  trfpon- 
handii,  fuch  redgnntion  would  have  given  the  refpondent 
ght  to  the  ellate.  But  rhis  is  founded  on  a  mifunderftand^ 
the  claufe :  the  a£V  do^s  not  fay  that  the  fuperior  (hall  have 
me  right  as  if  the  vaiTil  had  made  a  voluntary  furrcnder  ad 
cntimm  into  his  hands;  but  that  the  lands  ot  tenements 
1  of  the  fubjeft  fuperior,  ihall  recopnofce  arid  return  into 
.nds  of  the  fuperior ;  and  ihcn  it  dtfcribes  the  efTefls  of 
:turn  znd  recognofcing,  tliat  it  (hall  make  the  property  be 
idnted  with  the  fuperiority,  as  if  the  faid  lands  or  teneni'rnt^ 
ten  rcfigned  ad perfietuum  vfimituntiam.  And  the  ditfcrenc* 
this,  that  if  the  vaful  miilc:  a  voluntary  furrender,  fuch  fr.t- 
rmiglit  by  interpretatior.  be  conllrutrd  to  be  a  conveyance  or 
ciation  of  all  right  tli;:  vaii'al  had  to  that  fub}e£l,  fuppofmg 
)  have  a  title  didinfl  from  the;  right  of  vafTtlage  derived  from 
perior.  But  in  virtue  of  this  claufe  in  the  a£t  of  Parlia- 
the  tenement  being  to  recognofceas  holdenof  the  fuperior, 
ire  does  retarn  but  the  fee  or  right  of  vafTalage  :  and  if  the 
had  any  fcparatc  right  diftindt  from  it,  that  is  not  transferred 
fuperior.  And  fo  in  the  prefcnt  cafe,  fuppofmg  the  fot- 
l  perfon*s  ri^ht  of  vaflalage  was  funk  into,  and  confolidated 
he  right  of  fuperiority,  yet  his  perfonal  right  or  difpolition 
tvery  fuperiority,  would  remain  entire,  forfeited  by  ht» 
n,  and  would  draw  along  with  it  the  full  right  to  the  eftate. 

Heads  of  the  Re/pondenf s  ^rgt/mefii. 

ic  refpondent  is  Clent  in  his  cafe  with  regard  to  the  allega- 
f  the  Appellants  that  the  Court  of  Scilion  had  no  jurifdtC" 
>  determine  on  the  farll  j»roand  of  his  exceptions,  but  enters 
n  atgunficijt  in  fir>part  of  tk>'!   ?i>t€Tlocutgr   cf  the  Court 

founded 
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founded  thereon :  but  this  it  is  unneceflarj  to  detail,  as  it  ibli 
admitted  by  his  counfcl  at  the  bar,  and  found  by  the  Hoofe  tlui 
the  Court  in  fa£lhad  no  jurifdiAion  thereon. 

On  the  fecond  ground  of  the  exceptions  the  refpondent  pro- 
ceeds.) 

The  z6t  founded  on  provides  its  benefits  to  all  fuperiors  and 
vaflals  in  the  moft  eztenGve  words :  and  William  Grierfon  bciog 
yaiul  in  the  legal  fenfe  of  the  word,  it  does  not  alter  the  c^e 
that  William  Grierfon  had  a  power  of  changing  bis  fuperior  and 
holding  his  lands  of  the  crown :  for  (ince  he  chofe  originally 
fo  hold  them  of  the  refpondent,  fo  long  as  he  continued  to  hold 
them  by  that  tenure,  he  was  to  all  intents  the  refpondent's  vaflal, 
and  would  by  the  law  of  Scotland  have  forfeited  to  him  his  life* 
rent  efcheat,  &c. 

It  is  true,  that  William  Grierfon  might  in  virtue  of  the  procii- 
ratory  of  reCgnation  have  made  himfelf  vafl^l  to  the  crown,  and  it 
is  equally  true,  that  if  he  had  been  feifed  of  the  eftate  by  no  other 
title,  this  procuratory  by  his  attainder  being  forfeited  to  the  Crown, 
and  by  ftatute  now  vefted  in  the  appellants,  would  have  empowered 
them  to  have  made  refignation  as  is  above  mentioned,  and  would 
have  entitled  them  to  the  eftatel  But  then  it  muft  be  obferved,  that 
William  Grierfon  was  afiually  feifed  of  the  eftate  as  vaflal  to  the 
refpondent ;  and  that  by  the  zfk  <'  for  encouraging  all  fuperiors" 
&c.  made  anterior  to  the  forfeiture,  the  king  grants  the  eftatesof 
vaflals  attainted  to  their  fuperiors ;  and  it  ena£ls,  that  the  property 
upon  the  vaflal's  attainder  fliall  be  confolidated  with  the  fuperioritj* 
This  being  the  cafe,  the  very  a£l  which  tranfmitted  the  procuri- 
tery  of  refignation  to  the  crown  viz.  the  attainder  of  the  vaflalf 
did  by  force  of  the  ftatute  **Jbr  eucouragi/tg  ali  fuperiors'*  Wf. 
confolidate  the  property  with  the  fuperiority,  and  of  courfe  barred 
the  crown,  and  the  appellants  who  claim  under  a  grant  from  the 
crown,  from  aflerting  any  right  or  intercft  in  die  procuratorj  of 
refignation. 
joTirnai,  It  being  referred  to  the  }ud{i:es  to  conGder  whethet  the  Court  of 

3  March       Seflion,  had  jurdifdidion  in  this  caufe,  they  report,  •*  thatitap* 
*7*9*2<^      (i  peared  that  the  exceptant  chimed  by  two  rights:  the  one  s    ) 
**  right  expe£tant  upon  an  eftate  tail  in  the  perfon  attainted  10    | 
**  arife  upon  the  breach  of  a  condition,  whereof  we  conceive  the     ^ 
*^  Lords  of  Seflion  had  no  jurifdiflicn  ;  the  other  claim  is  as  fa*     j 
<*  perior,  whereof  we  conceive  the  Lord  of  SelTionhad  jurifdiAioo.''     j 
|o  March         Counfel  on  both  fides  agreeing  with  this  opinion  of  the  Judges 
ft72o.  on  the  want  of  jurifdi£lion,  and  being  heard  on  the  merits  as  to 

the  reft  of  the  caufe,  //  h  refolvei  and  decreed^  that  the  L$rds  ff 
Sejpcn  had  no  jurtfdiElion  to  proceed  and  determine  uponfuch  part  if 
the  faid  exception  as  is  above  fnentioned,  and  that  their  interlocutorj 
fcntence  or  decree^  fo  far  as  the  fame  is  founded  thereupon^  be  therefert 
declared  null  and  void  t  and  it  is  ordered  and  adjudged^  that  as  to  ibi    ^ 
fiiid  interlocutory  fenienct  or  decree  of  the  Lords  of  Sejfion^fo far  as  tk    i 
fame  is  founded  on  that  part  of  ike  exception  lukereby  the  refponded    \ 
claims  the  faid  ejlate  as  forfeited  to  h'lm  as  fuperior  of  his  fon  lV\ll\a%    \ 
GritifcK^  bs  revcrfcd :  a  fid  it  is  further  ordered^  That  the  refpcndvnt  hi 

removed 
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moved fnm  all  poffejfion  of  the  eftati  in  queJUnn  ivhht  he  may  have 
faifudf  and  from  ike  receipt  of  the  rents  and  profits  thereof;  and  that 
ffaid  commyjioners  and  tru flees  of  the  forfeited  eft ates^  take  pojfejfion 
\d  receive  the  rents  and  profits  thereof  and  proceed  to  execute  the 
wers  and  authorities  in  them  vefled  with  refpeEl  thereto. 

Tor  Appellants^     Ro.  Dundas.     Rob.  Raymond. 
For  Refpondent.   Dun^  Forbes.     IFilL  Hamiltan, 


imcs  Farquhar  of  Gilmfllfcroft,      -        -      Jppellmit;    Cafe  66* 
lie  Right  Hon.  Hugh  Earl  of  Loudoun^    -    Refpondent. 

5th  May  1720. 

Kirh  Pstrm9iy.^^ln  16319  certaia  vaiTilila  dioreb  landi  advincsd  money  to 
the  Crown,  to  aflift  in  redeeming  a  «iadfet  grant'd  to  the  £arl  oi' Loudoun* 
the  lord  of  erei5tion,  upon  condition  that  they  (houid  bold  of  the  CroWn  At 
fuperioTy  tnd  have  certaia  other  prWilrgei :  in  1633,  the  fuperloriiiei  of  all 
church  hods  were  grataitoofly  annexed  to  the  Crown  j  and  abuuc  fame  time 
vafTali  who  (houid  advance  money  for  redeeming  their  fei»  duties  were  allowed 
by  bit  majefty  to  treat  with  the  trcafury  for  that  purpofe,  and  to  retain  their 
feu  ditiei  in  proportion  to  the  (ami  advanced.  In  a  queftion  between  the 
wadfetter  and  the  vaflalt,  who  ad  meed  money  in  163 1,  iris  found  that 
they  were  not  a'lowed  to  retain  their  feu  duties,  though  they  had  pjid  monry 
for  privileges,  the  greated  part  of  which  bad  been  granted  to  other  vail'alt 
gratuitoufly.  « 

tlPON  the  Reformation  in  Scotland,  the  lands,  teinds,  and 
r^  fuperiorities  belonging  to  monafteries  and  otlier  religious 
OQiifes,  devoWed  to  the  Crown ;  and  the  greatefl:  part  of  them 
Vere  foon  after  ere£led  into  temporal  lordfliips,  iv  favour  of  cer- 
tain perfons  called  Lords  of  Ere£kion.  In  i6o8|  the  lordffiips  of 
Keilfmuir  and  Barmuir,  which  were  part  of  the  eftate  which  be* 
kaged  to  the  abbacy  of  Melrofe,  v/as  given  to  Hugh  then  Lord 
I«ouidoun,  the  refpondent's  predeceflbr.  King  Cliarle^  the  Firft 
'^ea  general  revocation  of  all  thofe  grants  as  prejudicial  to  the 
Crown,  winch  occafioninp  dlfcontcnts,  the  lords  of  ere<9ion  af- 
^•Twards  fubfcribed  a  deed  called  The  Genera/  Surrender^  wherebf 
^^j  fubmitted  to  his  majefty  (under  certain  reftriflions)  t^eir 
fereral  interefts  by  thofe  grants ;  upon  wliich  furrender  the  kmg's 
decrees  arbitral  proceeded,  which  were  confirmed  in  parlia^ 
flient. 

After  this,  in  1630,  a  contra£l  was  entered  into  between  his 
then  majefty  and  John  then  Earl  of  Londoun,  whf^rrMy  the  faid 
Barl  agreed  to  refign  and  furrender  to  the  Crown  the  rigiit  he 
then  had  to  the  lands,  faperloritied,  &Ck  of  the  lordfhips  of  Keilf" 
nuir  andBarmuir,  and  certain  jurifdiflionfi,  for  which  the  Crown 
sngaged  to  pay  htm  32.000  merks,  b<^lng  ten  years's  purchafe  v 
rhereof  14,000  merks,  in  confideration  of  the  fuTifdiftion  of 
hcriffship,  were  acluaJly  paid,  ^^ad  hi:;  m-ije{ly  granted  a  wadfet 

J  of 
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of  the  fuperiorities  and  feu  duties  of  the  faid  lordlhips  to  t&e  eatli 
redeemable  upon  payment  of  the  remaining  18,000  merks. 

In  163  x>  George  Reid  and  Robert  Farquhar,  the  appellatat'f 
predeceiibr,  two  of  the  vafiais,  for  themfelvcs  and  in  name  of  the 
other  vaiTals,  entered  into  a  contract  with  the  Crown,  whereby 
they  agreed  to  pay  to  the  treafury  1 2,000  merks,  to  be  applied 
towards  the  redemption  of  the  Earl  of  Loudoun's  wadfetp  the 
other  6000  merks  to  be  paid  by  the  treafury  :    and  in  conGden- 
txon  of  the  faid  i2»ooo  merks  paid  by  the  vaflals  his  majefty  be- 
came engaged  to  grant  them  new  charters  of' their  lands  to  be 
holden  of  the  Crown,  to  relcafc  all  claims  that  might  arife  from 
the  breach  of  the  conditions  of  their  feveral  infefcments,  and  to 
frive  them  other  advantages,  provided  that  thty  fi^uld  alwaji  fc 
hiiful  topnj  their  ufualfeu  duties  to  the  Crowfu 

Purfuant  to  this  contract,  John  Earl  of  Loudoun,  was  after- 
wards, upon  the  28th  of  September  1633,  by  order  of  the  then 
treafurer  depute  fummoned  to  appeac  in  St.  Giles's  Church, 
Edinburgh,  at  Martinmas  then  next,  to  receive  his  x8,ooe  merU* 
Before  this  term  of  Martinmas  the  king  fent  down  his  letter, 
dated  the  8th  of  Odober  16)3,  direded  to  the  lords  o^  the  trea- 
fury, and  entered  in  the  books  of  exchequer  the  9th  of  Novem- 
ber following,  to  this  purpofe,  **  That  forafmuch  as  divers  of  the 
'^  vaflals  of  ere£lion,  as  his  majefty  was  informed,  were  willing 
**  to  advance  money,  for  buying  their  feu  mails,  to  his  maje(ly*i 
<<  ufe,  they  having  retention  in  their  hands  of  their  feu  mails 
^<  for  fuch  years  after  the  advancing  of  the  money  as  in  reafoa 
'<  and  equity  might  compenfate  the  money  to  be  advanced  bjr 
*'  them,  that  his  majefty  approved  of  that  courfe,  and  it  was  thcre- 
^*  fore  his  pleafure  that  public  intimation  fhould  be  made  to  all 
**  perfons  having  intereft,  to  the  effe£t  that  fuch  of  the  vaifjls 
•*  as  were  willing  might  come  in  and  agree  with  the  treafurer 
**  and  his  deputy  for  advancing  the  faid  money,  and  get  fecuritr 
•*  by  aft  of  the  exchequer  for  retention  of  their  feu  mails,  for 
'*  fuch  terms  as  (hould  be  agreed  upon."  Prior  to  the  date  of 
thi:^  letter,  the  fuperiorities  of  all  church  lands  throughout  Scot- 
land had|  by  the  a£l  1633,  c.  14.  been  annexed  to  the  Crown. 

.At  Martinmas  1633,  the  18,070  merks  were  tendered  to  th^ 
Earl  of  Loudoun  in  St.  Giles's  Church,  but  neither  he,  nor  aof 
perfon  for  him,  having  appeared  to  receive  the  money,  it  wiS 
configned  in  the  hands  of  the  dean  of  guild  of  the  city  of  Edifl* 
Lurgh,  for  the  earl's  ufe,  and  an  inftrument  taken  thereupoc* 
An  a£lion  of  declarator  was  alfo  commenced  againft  his  lordfiilp 
in  the  Court  of  SefTion,  by  the  oilicers  of  the  Crown,  to  hare  it 
declared,  that  the  faid  wadfct  was  redeemed. 

By  a  fccoiid  contradl,  in  1634,  between  the  treafury  and  the 
then  Earl  of  Loudoun,  it  was  agreed  that  upon  pavmcnt  of  the 
J  2  0:^0  meiks,  being  tlie  mm  advanced  by  the  viiflals,  the  carl 
iliouM  I'ui  render  his  nght  of  ihc  ruperi.)riiies  to  the  Crown,  faving 
to  himfelf  lun  x'm^t  to  ri)/  Uu  duties  uoiil  the  other  6:,zo  nvj^^ks 
for  wliivh  the  \\aJlV:  v  ji  r;ii?;u)\iblc,  Ihcul:!  b-r  p^'.'.      Accon*- 
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\ngly  fuch  furrender  was  made  by  the  earl  of  Loudoun.     By  a 

thartcr  granted  by  Queen  Annr,  in  1707,  and  infeftment  thereop, 

the  right  of  redemption  of  the  w.idfct  was  rcleafcd  in  favour  of 

the  refpondent.     And  by  an  aft  of  parliament   1707,  c.  11.  the  i707»*  »*• 

power  of  redeeming  kirk  lands  ftom  the  lords  of  ereftion  was  for 

c?€r  renounced  by  the  Crown. 

The  refpondent's  predecefTors  had  all  along  continued  to  exa£fc 
and  receive  from  the  vdffAs  in  the  faid  lordfhips  the  feu-mails^ 
originally  payable  by  them,  till  1687,  wheil  the  appellant  (lopped 
payment  of  his  feu-duty,  amounting  to  34/.  gs.  ocots  annually; 
The  appelLint,  in  virtue  of  an  aflignment  by  the  faid  George 
Rcid  in  favour  of  the  appellant's  prcdeceflbr,  was  become  entitled 
to  the  whole  benefit  and  advantage  of  the  faid  i  a,ooo  merksi  ad- 
vanced by  Farquhar  and  Reid,  in  terms  of  the  cbntrafl  with  the 
trc^fury  in  163 1,  for  redemption  of  the  wadfet :  an.l  he  contended 
that  in  virtue  of  th^  f^id  contraft,  and  the  king's  letter  in  1633, 
be  w:>s  entitled  to  retain  his  feu-duties,  until  he  was  paid  the  faid 
l2yOCO  merks  advanced  to  the  Crown. 

The  refpondent  thereupon  (after  the  date  of  his  new  chattct 
in  1707)  brought  an*a£lion  againfl:  the  appellanti  before  the  Court 
of  Seflion,  for  payment  of  the  arrears  of  his  feu-duties.  The  ap- 
pellant appeared  and  made  defences,  and  after  fundry  proceed- 
ings the  Lord  Ordinary,  on  the  yth  of  July  1719,  **  Found  that 
•*  the  fiiperiorities,  feu-duties,  and  other  rents  of  the  ereftej 
^  Inrdfliip  of  Kcilfmuir  and  Barmuir,  being  wadfet  by  King 
**  Charles  the  Fird  to  John  Lord  Loudoun  for  18,000  merks  in 
"the  year  1630:  and  albeit  by  the  fubfequent  contraft  1631^ 

Chis  majefly  ordained  the  faid  wadfet  to  be  redeemed,  and  thd 
feuars  10  furnilh  12,000  merks,  and  the  treafury  ^000  merkSf 
**  for  redemption  thereof,    it  was  agreed  that  after  redemption 
'•■  the  feuars  fnould  hold  of  his  majcfty,  and  pay  their  feu-mails 
**  and  duties  in  their  infeftments  :    and  found,  that  the  x 2,000 
"^  merks   being  paid  to  my  Lord  Loudoun,  he  did,  in  1634,  re- 
''*^  nounce  the  wadfet  as  to  the  fuperiorities,  and  refign  the  famd 
^  into  his  majefty's  hands,  to  the  efFcft  they  might  hold  of  the 
!*  Crown  ;  but  found  that  the  faid  LoVd  Loudoun  was  thereby 
^  allowed  to  retain  the  wadfet  right  for  the  feu-mails  and  duties | 
^  which  wadfet  and  infeftment  was  ratified  in  parliament,  1633^ 
***  in  his  favour,  till  the  wadfet  (hould  be  redeemed :   and  found 
-•*  by  the  charter  under  the  pr?!:at  feal,  and  infeftment  thereon,  in 
^  favour  of  the  refpondent,  in  1707,  the  reverfion  of  the  wadfet 
f<  as  to  the  feu-mails  and  duties  is  difcharged,  and  the  faid  duties 
"  of  new  difponed  to  him  ;  and  repelled  the  defences  founded  on 
**  the  king's  letter,  in  regard  it  was  not  alleged,  that  the  appeN 
*'  lant  did  make  any  agreement  with  the  exchequer,  by  advan^* 
"  cing  of  money  and  receiving  a  warrant  for  retaining  their  mails 
"^  in  terms  of  the  faid  letter,  the  12,000  merks  being  for  getting 
'^  tight  to  their  fupem  rities,  and  other  advantages,  in  the  termj 
*  neniioned  in  the  contraft  163 1." 

The  appellj^nt  reclaimed :  but  after  anfwers  fof  the  refpondent, 
dMk  Conn  oa  the  aSth  of  July  17 10  <<  Foiiad  that  the  appellant 
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*^  hid  no  right  to  retain  his  feu-mails  and  feu-dutiesy  neither  ifl 
<<  virtue  of  the  contract  163 1,  nor  of  the  king's  letter  1633  ;  and 
**  adhered  to  the  interlocutor  of  the  Lord  Ordinary."  The  appel- 
lant having  reclaimed  and  petitioned  the  Court  to  receive  a  fam- 
mons  of  redu£lion  of  the  refpondent's  new  charter,  the  Court  oa 
the  30th  of  the  fame  July  and  19th  of  Auguft  following,  *<  refilled 
•<  the  defire  of  his  petitions."  And  by  two  fubfcquent  interlocu- 
tors on  the  2 1  ft  of  January  and  17th  of  February  17209  tbcCouit 
^*  Decerned  the  appellant  to  pay  to  the  refpondent  all  the  arrears 
'*  of  his  feu-duties  not  only  from  the  date  of  his  new  grant,  hot 
««  likewife  for  all  the  preceding  years  fince  the  year  lOSj.** 
EfitmJ,  The  appeal  was  brought  from  '*  feveral  interlocutory  (entcnees 

24  March     cc  or  dccrces  of  the  Lords  of  Scflion  of  the  9th,  28th,  and  30Ck 
«7«9-**'     €t  juiy^  ihc   19th  Auguft,  the  2ift  January,  and  jyth  Febfnary 
««  laft  {a)." 

Heads  of  the  Appelianfi  Argument. 

Although  there  was  nothing  exprefsly  (lipulated  in  the  contraA 
for  the  retention  of  the  money  to  be  advanced  by  the  vaflals,  vet 
the  whole  ftrain  of  that  contrad  (hews  the  king's  carefulnefa  tnt 
the  vaflals  Ihould  have  fuitable  reparation.  And  though^  perhapif 
the  method  for  it  was  not  then  refolved  upon,  yet  it  cannot  be 
reafonably  fuppofed  that  thofe,  who  advanced  their  money  earbi 
fliould  be  worfe  ufed  than  others,  who  came  later  to  his  majeftyi 
affiftance*  Nor  could  thofe  little  conGderations,  of  holding  tin* 
mediately  of  the  Crown,  inftead  of  the  Lords  of  EreAion,  or  the 
difpenfing  with  irritanciesi  or  containing  their  rights  in  Gx  figna* 
tureSf  be  looked  upon  us  any  compcnfation  for  their  advancing  fo 
piuch  money;  finie  the  adv.int.ige  of  holding  of  the  Crown  is 
given  by  a6t  of  parlian.ent  to  all  vaflals  of  church-lands,  as  well 
as  to  thofe  who  advanced  chtir  money  ;  and  the  difpenfing  wld) 
irritancies  could  conc>.^rn  thofe  only  who  hid  irritancies  in  their 
chartersi  of  whom  perhaps  there  were  few  or  none ;  and  the  con* 
prehending  their  rights  in  fix  fignatures,  is  calculated  for  fmall 
vaflals ;  for,  tliofe  that  are  more  confiderable,  will  not  deGre  fuch 
a  comprcheufioni  but  rather  to  have  their  own  Ggnatures  by 
themfelves. 

The  kind's  letter  did  very  well  explain  his  intention  towards 
the  vad'aJs,  who  ihould  advance  money  for  the  faid  redemption; 
and  though  it  did  not  come  till  two  years  after  the  contrail)  jet 
the  money  which  the  appellant'b  predcceflor  and  the  other  vaflals 
were  thereby  obliged  to  advance,  was  not  fo  advanced  till  the  dsy 
that  the  faid  letter  was  recorded  in  the  Exchequer. 

Heads  of  the  Refpondenfs  Argument. 

By  the  faid  contrad  i63i9the  appellant's  predeceflbr  and  other 

vaflals  covenanted  to  pay  that  fum  of  12,000  merks,  in  order  to 

have  the  privilege  of  holding  their  lands  of  the  Crown^and  for  tk 

other  caufes  exprefled  in  the  contrafl  itfelf>  an4  never  were  tu 

U)  It  afpein  from  the  Joomalt  that  the  Earl  of  Loudoun  was  picreiit  in  the  HW^ 
when  cbia  appeal  wu  entered ;  he  conJtHU  that  the  fame  (hottU  bt  lecMvetf,  and  to  i** 
«w«r  the  iame  j  uki  aa  order  to  icceiyc,  and  to  Uiifni  farthvfak,  it  lUicoppQ  rnt^         \ 
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kglj  fuch  furrender  was  made  by  the  earl  of  Loudoun.     By  a 

barter  granted  by  Queen  Annr,  in  1707,  and  infeflment  thereop, 

ie  right  of  redemption  of  the  w^idfet  was  releafcd  in  favour  of 

ic  rrfpondcnt.     And  by  an  aft  of  parliament   1707,  c.  ii.  the  17071*  »*• 

ower  of  redeeming  kirk  Unds  from  the  lords  of  ereftion  was  for 

vcr  renounced  by  the  Crown. 

The  refpondeni's  predccefTors  had  all  along  continued  to  exa£fc 
nd  receive  from  the  vafl^ls  in  the  faid  lordfhips  the  feumailsj» 
riginally  payable  by  them,  till  1687,  wheil  the  appellant  (lopped 
:iyment  ot  his  feu-duty,  amounting  to  34/.  gs.  ocots  annually* 
'he  appellant,  in  virtue  of  an  aHignment  by  the  faid  George 
Icid  in  favour  of  the  appellant's  predeceiTor,  was  become  entitled 
)  the  whole  benefit  and  ndvantage  of  the  faid  i  a,ooo  merks,  ad- 
*nced  by  Farquhar  and  Reid,  in  terms  of  the  cbntrafl  with  the 
•eHfury  in  163 1,  for  redemption  of  the  wadfet :  am!  he  contended 
lat  in  virtue  of  th^  fnid  contraft,  and  the  king's  letter  in  1633, 
t  W'^s  entitled  to  retain  his  feu-dutiesi  until  he  was  paid  the  faid 
2|000  merks  advanced  to  the  Crown. 

The  refpondent  thereupon  (after  the  date  of  his  new  chattct 
1 1707)  brought  an*aclion  againft  the  appellant,  before  the  Court 
f  Seflion,  for  payment  of  the  arrears  of  his  feu-duties.  The  ap* 
tUant  appeared  and  made  defences,  and  after  fundry  proceed* 
igsthe  Lord  Ordinary,  on  the  9th  of  July  ijig,  **  Found  that 

*  the  fviperiorities,  feu*duties,  and  other  rents  of  the  creftej 

*  lordfhip   of  Kcilfmuir   and  Barmuir,   being   wadfet  by  King 
^  Charles  the  Fird  to  John  Lord  Loudoun  for  18,000  merks  in 

*  the  year  1630:  and  albeit  by  the  fubfequent  contraft  1631, 
"  his  majefly  ordained  the  faid  wadfet  to  be  redeemed,  and  tht 

*  feuars  10  furnilh  12,000  merks,  and  the  treafury  6000  merkSf 

*  for  redemption  thereof,    it  was  agreed  that  after  redemption 

*  the  fcuars  Ciould  hold  of  his  majctly,  and  pay  their  feu-mails 

*  and  duties  in  their  infeftments  :    and  found,  that  the  x 2,009 

*  merks  being  paid  to  my  Lord  Loudoun,  he  did,  in  1634,  re« 
'  nounce  the  wadfet  as  to  the  fu  period  ties,  and  refign  the  fam6 

*  into  his  m^jefty's  hands,  to  the  tffcA  they  might  hold  of  the 

*  Crown  ;  but  found  that  the  faid  LoVd  Loudoun  was  thereby 
'  allowed  to  retain  the  wadfet  right  for  the  feu-mails  and  duties | 

*  which  wadfet  and  infeftment  was  ratified  in  parliament,   1633^ 

*  in  his  favour,  till  the  wadfet  (hould  be  redeemed :   and  found 

*  by  the  charter  under  the  great  feal,  and  infeftment  thereon,  in 
'  favour  of  the  refpondent,  in  1707,  the  reverfion  of  the  wadfet 
^  as  to  the  feu-mails  and  duties  is  difcharged,  and  the  faid  duties 
'*  of  new  difponed  to  him  ;  and  repelled  the  defences  founded  on 
"  the  king's  letter,  in  regard  it  was  not  alleged,  that  the  appel- 
'*  lant  did  make  any  agreement  with  the  exchequer,  by  advan^* 
"  cing  of  money  and  receiving  a  warrant  for  retaining  their  mails 

*  in  terms  of  the  faid  letter,  the  12,000  merks  being  for  getting 

*  right  to  their  fupericrities,  and  other  advantages,  in  the  termj 
'  mentioned  in  the  contract  163 1." 

The  appdljtnt  reclaimed :  but  after  anfwers  fov  the  refpondent, 
bft  Conn  oa  the  aSth  of  July  171^  <<  Found  that  the  appellant 
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to  one  of  his  majefty^s  judlces  of  the  peace,  on  or  before  the  laft  dtf 
of  June  17169  then  he  (hould  from  and  after  the  13th  of  November 
1715,  ftand  and  be  adjudged  attainted  of  liigh  treafon^  to  all  intenti 
and  purpofes  whatfoever,  and  (hould  fuffer  and  forfeit  as  a  peribn 
attainted  of  high  treafon,  by  the  hws  of  the  land,  ought  to  fnfler 
and  forfeit.     And  by  the  faid  a£l:,  <<  Every  of  the  fatd  jufticesof 
<<  the   peace   is  thereby  required  to  commit  every  of  thcnii* 
the  faid  Sir  Donald  Macdonald  and  others  fo  furrendering  himfelf 
to  prifon  for  the  faid  high  treafon,  there  to  remain  till  he  (hould  be 
difcbarged  by  due  courfe  of  law,  and  thereof  immediately  to  gift 
liotice  to  one  of  his  majefty's  principal  fecretaries  of  ftate. 

This  zGt  received  the  royal  aflent  on  the  7th  of  Mzj  iiii. 
Previous  to  that  date,  on  the  20th  of  April  17169  Sir  Dooald 
Macdonald  wrote  a  letter  to  General  Cadogan.then  commaoder 
in  chief  in  Scotland,  dated  from  the  ifland  of  Ui(t»  of  the  follov* 
ing  tenor.  *^  Sir,  underftanding  you  were  coming  to  Inyerlochy 
**  I  thought  Iwas  bound  (to  fave  ycu  more  trouble)  to  acquaint  you 
'<  by  thefe,  that  I  have  ordered  my  friends  and  men  in  the  ifle  of 
**  Sky,  to  go  with  their  full  arms,  and  deliver  them  to  any  bavinff 
<^  your  orders.  In  the  fame  manner  I'll  fcrnd  over,  as  foon  as  poU 
'*  Gble,  all  the  arms  that  are  in  this  barony,  and  without  any  delay 
<<  will  do  myfelf  the  honor  to  wait  on  you  at  Inverlochy  ;  but  my 
**  ftate  of  health  being  fo  very  bad  of  a  long  time^  and  my  infirm* 
<*  ity  continuing,  I  entreat  the  favour  to  be  allowed  to  go  by  (ea 
*<  to  Inverlochy  i  which  having  onc<^  your  allowance*  1  promife 
*^  upon  honour  to  do  without  any  lofs  of  time.  Thus  expeding 
<(  a  favourable  anfwer  and  pafl'<)orts,  I  am, '  &c.  Donald  Mac- 
•*  donald."  Ami  Sir  Donald  wrote  a  fecond  letter  to  General 
Cadogan,  on  the  25th  of  April  to  tlic  like  purport.  General  Cade* 
gan  fent  Sir  Donald  an  anlwcr  dated  ihe  29th  of  April,  confent- 
ing  to  his  requeft  of  coming  to  Inverlochy  by  fea.  Sir  Donald 
however  never  came  to  Inverlochy,  nor  furrendered  himfelf  to  a 
jultice  of  the  peace,  but  died  in  the  ifle  of  Sky,  on  the  iftof 
^larch  1718. 

The  appellants  fcized  and  furveyed  the  cftate  of  Sir  Donald 
Macdonald    as   vefted    in    them   by   virtue  of  feveral    afls  of 
parliament  refpefling  the  eftatesof  perfons  attainted,  and  Donald 
Macdonald,  the  fon  of  the  faid   Sir  Donald,  in   terms  of  theaQ 
5  G.  I.e.  22.  "  for  cnlarj^ing  the  time  to  determine  claims  on  the 
•*  forfeited    eftates'*  prcfented    his  exceptions  to    the  Court  oi 
SeHion  againil  the  fcizure  and  furvey  made  by  the  appellants.     He 
infided  thiit  Sii  Donald  having  furrendered  himfelf  within  the  lim^ 
prefcribed  by  the  z€t  of  attainder,  the  faid  ellate  was  not  forfeitcc^  * 
land  he  infilled  further  that  Sir  Donald  was  only  an  heir  of  entsif   ' 
under  (tri£t  irritant  and  prohibitory  claufes,  and  if  be  had  forfeite^^ 
could  only  forfeit  during  his   lire  (a).     The  appellants  havin^^ 
given  in   anfwers,  the  faid  Donald  Macdonald  craved  leave  to  re^ 
peat  a  proof  taken  in  an  a^ion  at  the  inftance  of  the  JLairdof^ 

(tf)  Thli  is  no  when  elfe  mentioned  or  infixed  on  Sn  either  of  the  appeil  Olfo.    It 
aftcrj|v<li  (CCUTcd  dcierq)ii»tiMi  is  tht  ncUkaottn  uk  of  Gwdm  tf  F»k^ 

M'Leod, 
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AA'Lcod,  againft  b!m  in  relation  to  the  appropriation  of  a  n)in!f«« 
Cer*!!  ftiprnd,   in  which   the  appellants  were  parties,  to  (hew  that 
Sir  Donald  had  been  incapable  of  furrendering  himfelf  to  a  juftico 
^tbe  peace,  from  the  (late  of  bis  health  and  otherwife.     The 
€]ae(lion  had  been,  in   that  aflion  with  the  Laird  of  Maclebd, 
^rhether  Sir  Donald  Macdonald  had  been  attainted  or  not ;  and 
Several  witnefles  had    been  examined  thereon.     The  appellants 
infifted,  that  the  then  exceptant  could  not  have  the  benefit  of  the 
depofitions  made  in  the  other  caufe,  but  that  he  ought  to  prove  his 
exceptions  in  the  ordinary  way,  that  the  appellants  might  have  an 
opponunity    to  crofs- examine   the    witnefles.       The  exceptant 
pleaded » that  the  proof  in  the  former  a£lion  ought  to  be  admitted, 
for  though  there  were  other  parties,  yet  the  appellants  were  like- 
wife  parties,  and  the  only  parties  who  had  any  real  intereft :  that 
the  proof  was  taken  by  one  of  the  Judges  in  prefence  of  the  appel- 
hats'  counfel,  the  witnetfes  were  crofs  examined  and  the  cafe  fully 
debated  by  them  :  and  that  as  the  judges  were  limited  to  deter- 
mine all  exceptions  in  fo  (hort  a  time,  it  might  be  impra£licable, 
coofidering  the  didance  of  the  place  where  the  witnefles  lived,  to 
luTc  them  re-examined  ;  and  they  were  people  of  fuch  charaAer 
aitook  off  any  prefumption,  that  they  would  fwear  contrary  to 
what  they  had  fworn  formerly. 

The  Court  on  the  aid  of  Auguft  I7I9»  *<  allowed  the  ap- 
<'  pellams  to  prove  the  f a£ls  fet  forth  in  their  anfwers  and  conde<p 
^  fcendance,  and  found  that  the  exceptant  might  repeat  in  this 
"  procef^  the  probation  already  adduced  by  him  in  the  procefs 
'*  between  the  Laird  of  Macleod  and  him,  wherein  the  appellants 
**  did  compear,  and  allowed  him  to  adduce  what  further  pro- 
<'  bation  he  (hould  think  proper  for  clearing  or  fortifying  the 
\  **  feveral  allegeaoces.*'  On  the  2d  of  September  17 191  the 
Court  granted  a  commiflion  to  the  appellants  to  examine  wit* 
ncin^fs  in  England.  And  on  the  28th  of  Odober  17 19,  the  Court 
**  found  it  proven  that  the  deceafed  Sir  Donald  Macdonald^  did 
"  furrender  himfclf  to  the  Gcnrral  Cadogan  commander  in  chief 
^  by  a  niiflSve  letter  dated  the  25th  day  of  April  17 16,  and  that 
"  General  Cadogan  did  accept  of  his  furrender,  and  ordained 
"  him  to  go  to  the  garrifon  of  Inverlochy,  and  gave  directions  for 
"^  the  ofiicers  commanding  there  to  receive  him,  which  the  general 
"  DotifiedtotheLordTown(hend,thcnfecretary  of  date;  and  found 
**  it  proven,  ih^t  the  faid  deceafed  Sir  Donald  Macdonald,  was, 
*^  by  re.ifon  of  indifpofition,  in  no  capacity  to  travel,  without  the 
**  hazard  of  his  life,  to  deliver  himfelf  perfonally  ;  and  found  it 
^  proven  that  he  made  feveral  attempts  to  go  to  Inverlochy,  but 
"  was  not  able  to  make  out  the  voyage  by  reafon  of  his  indifpo(i  - 
^  don,  and  that  he  continued  under  that  incapacity  of  travelling 
^  to  Inverlochy,  till  the  30th  day  of  June  1716,  and  thereafter  till 
**  his  death ;  and  found  that  feveral  certificates  of  the  continuance 
^  of  his  indifpofition  were  from  time  to  time  fent  to  the  governor 
"  of  InVerlochy,  and  others  in  the  govemmenti  and  that  the  ve- 
"  rity  of  the  fame  is  deponed  upon  by  the  grantors  :  and  found 
^  and  declared^  that  the  faid  deceafed  Sir  Donald  Macdonald  did 

X  3  "  not 
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<^  not  fly  to  avoid  his  being  apprehended  and  profecuted  accord'* 
*^  iog  to  law  :  and  in  regard  the  zEt  of  attainder  primo   Geergii 
^'  againft  the  faid  Sir  Donald  Macdonald  and  the  other  perfons 
<<  therein  named^  doth  only  attaint  fuch  of  them  as  (hould  not  ren- 
*^  derthemfelveson,or  beiore  theUftdayof  June  1716,  foundand 
<*  declared,  that  the  deceafed   Sir  Donald  Macdonald,  having 
**  furrendered  himfelf  as  above^  was  not  attainted  by  the  faid  z&t 
^'  and  that  the  publick  has  no  right  to  his  eftate   and  therefore 
**  fuftained  the  exception." 
?f ?!!?•  '^^^  appeal  was  brought  from  "  feveral  interlocutory  fenteoces 

"'  ^^        •*  or  decrees  of  the  Lords  of  Scffion  of  the  2  ill  of  Auguft,  the 
•*  2d  of  September,  and  28th  of  October,  1719." 

Donald  Macdonald,  fon  of  Sir  Donald,  was  firft  called  as  a 
party,' but  he  dying  the  appeal  was  revived  againft  Sir  James 
Macdonald  bis  uncle. 

Heads  of  tie  AppiJlants*  Argument, 

The  words  of  the  a£l  of  parliament  are  plain,  that  if  Sir  Donald 
Macdonald  and  others  therein  patticularly  named,  (hould  BOt 
render  themfelves  to  one  of  his  majeity's  juftices  of  the  peace,  on 
or  before  the  day,  therein  mentioned  for  that  purpofe,  they  (hould 
ftand  attainted  of  high  treafon.  The  aft  therefore  did  require  a 
rendering  of  Sir  Donald's  perfon  to  a  juHice  of  the  peace,  which 
he  never  did ;  and  a  fubmitting  by  letter  to  the  commander  in 
chief  could  never  be  called  a  rendering  of  his  pcifon.  £ven  this 
pretended  fabmiflion  by  a  letter  was  before  the  a£lof  parltameuti 
and  fo  was  not  a  rendering  of  Sir  Donald's  perfon  in  obedience  to 
that  aft. 

Suppo(ing  it  were  true,  that  Sir  Donald's  indifpontion  was  foch 
as  made  him  unable  to  take  a  journey  in  order  to  render  his  perfon 
to  a  juftice  of  the  peace;  yet  no  judges  of  the  law  were  eon 
powered  by  any  decree  of  theirs  to  fupply  the  law,  or  rather  alter 
it,  by  adjudging  that  Sir  Donald's  indirpofition  and  inability  to 
travel  mud  flop  the  aft  of  attainder  from  having  its  efFeft  \  or 
where  the  law  required  one  thing  to  be  done,  could  adjudge  that 
the  doing  of  another  thing  was  equipollent. 

Sir  Donald  was  under  the  fame  indifpofition  when  he  was  at 
Perth  with  the  rebels,  and  was  carried  from  Perth  in  a  litter.  A 
proof  was  attempted  of  Sir  Donald's  inability  from  indifpofitioa 
to  comply  witli  the  aft  ;  but  yet  he  was  able  to  travel  to  the  ifles 
to  avoid  his  being  feized,  and  might  with  much  more  cafe  have 
been  tranfported  fome  miles  to  have  rendered  his  perfon,  had  be 
inclined  to  do  it.  When  Colonel  Cholmondely,  and  other  offi- 
cers of  the  army,  were  fent  with  troops  into  the  ifles  to  diCurm 
the  rebels,  and  were  on  the  fame  ifland  where  Sir  Donald  was,  be 
did  not  think  fit  to  be  feen  by  them.  After  the  letter  written  to 
General  Cadogan,  he  travelled  through  the  iflands  of  Uift  and 
Sky,  and  inftead  of  going  to  Inverlochy,  went  from  Uift  to 
Bernera  and  Duuholm^  which  ^re  not  in  t)iP  wa|f  to  InTcrkchyi 

but  rather  the  dire^  ^Qmrar^Tf 
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HeaJj  of  the  Rejpondenft  Argumevt. 

The  rcafon  of  the  ad  of  aitainder  in  the  prefent  cafe,  and  of 
mil  other  fimilar  aAs)  is  to  bring  offenders  to  juilice  ;  and  that  by 
their  flying  and  keeping  out  of  the  way,  they  might  not  avoid  the 
puniOiment  due  to  their  crimes.  Thus  the  recital  of  the  aA  in 
queftion  takes  notice,  that  the  perfons  therein  named  hadfiei  to 
avnd  their  being  apprehended  and  profeatted  according  to  law  for  their 
offence  of  high  treajon.  This  certainly  can  never  be  applied  to  the 
cafe  in  quetUon,  where  the  perfon  fuppofed  to  fly  from  juftice^ 
and  for  that  reafon  to  be  attainted,  was  fo  far  from  doing  fo,  that 
he  a£lually  furrenderrd  himfelf  to  the  then  commanding  officer  of 
the  forces  to  whom,  and  to  otht*r  officers  under  him,  he  from  time 
to  time  gave  an  account  where  he  was,  having  delivered  up  all  his 
arms^  and  done  every  thing  in  his  power  to  tedify  his  fubmiffion 
to  the  government.  The  country  was  then  entirely  under  thp 
power  of  his  majefty's  troops ;  and  had  the  commanding  officer 
thought  fit,  or  imagined  this  furrender  not  fufficieot,  he  might 
have  put  him  under  aAual  cuitody,  and  the  government  might 
have  brought  him  to  trial  when  they  pleafed. 

Sir  Donald's  cafe  was  (lill  the  more  favourable,  that  he  had 
made  the  furrender  to  the  general,  before  he  could  know  the  par- 
ticular dire£lions  of  the  a£l  of  attainder,  nay,  before  it  pafled  into 
a  law  :  and  as  he  was  then  the  general's  prifoner,  he  became  dif* 
abled,  though  his  health  had  been  good,  to  farrender  himfelf  to 
another.  Befides,  there  having  been  i>o  juftice  of  peace  within 
200  miles  of  him^  had  he  attempted  a  journey  to  furrender  to 
fuch  juftice  at  that  diftance,  he  might  have  been  taken  up  and 
deprived  of  any  benefit  of  his  furrender^  which  had  been  accepted 
by  the  general,  and  in  which  he  had  reafon  to  think  himfelf  fe- 
Cttre.  The  naming  of  a  juftice  of  peace  in  the  zdi  to  whom  per* 
foqs  might  furrender  themfelves,  was  certainly  calculated  as  a 
favour  or  eafe  to  the  perfons  intending  to  furrender :  for  nobody 
can  doubt  that  the  commanding  officer  was  as  proper  as  a  juftice 
fj^eacc;  and   General  Cudogan  himfelf  was  a  juftice  of  the 

^^Ir  Donald  never  concealed  himfelf  from  the  offi  ers  of  the 
army,  as  was  alleged.  On  the  contrary,  they  knew  from  time  to 
Upne  where  he  was.  Colonel  Cholmondely,  who  was  in  that 
country,  knew  where  he  was,  had  meflages  from  himi  knew  of 
his  furrender  to  General  Cadogan,  and  therefore  never  went  to 
take  \Ax^)  and  he  likewife  at  that  time  knew  of  hi^  bad 
bealthr 

The  feveral  places  Sir  Donald  went  to  were  direAly  in  his  way 
to  Inverlochy ;  nqr  could  h^  have  gone  any  other  way  with  fafety. 
It  was  alfo  proper  for  him  to  take  the  way  he  did,  confidering  the 
ftate  of  his  health,  that  if  he  grew  worfe,  as  he  did,  he  might 
meet  with  fome  tolerable  accommodation :  but  he  could  have  had 
none  had  he  gone  the  other  way,  and  the  method  he  todk  was  the 
lifual  way  of  travelling  in  that  country. 

X4  After 
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Judgme&ti  After  hearing  counfel,  //  //  ordered  afid  adjudgedy  that  thejeverat 
II  Miy  hiterlocutory  fentences  cr  dicnes  complained  of  in  the  /aid  appeal  be  re* 
'^^^*  n^erfed:  and  it  is  further  ordered^  that  the  fefpcndent  be  removed  from 

all  pojftjfton  of  the  eflate  in  quefiici\^  ivhich  he  may  have  obtained  (if  be 
have  obtained  any )  by  virtue  or  colour  of  the  f aid  decree  ^  and  from  the 
receipt  of  the  rents  and  profits  thereof  $  and  that  the  commiffioners  and 
trufteesfor  the  forfeited  eflates  take  poffeffton  and  receive  the  rents  and 
profits  thereof^  and  proceed  to  execute  the  powers  and  authorities  in  them 
vefted  with  refpeEl  thereto ^  any  rights  title ^  or  claim  of  the  rejp09ident 
isfitwitbflandin^. 

IS  ox  Appellants,     Ro*  Dundas.       Tho.  Booth. 

For  Refpondenti  Dun,  Forbes.      C  Talbot.     Will.  Hamiliot^ 

)&y  the  ad  6  Geo.  i .  c.  24.  the  king  was  enabled  to  grant  th« 
iame  proviHons  to  the  widow  and  daughters  of  Sir  Donald  M^Ot 
donald^  ;i8  they  would  have  had  if  h^  had  not  been  attainted. 


Cafe  (58.  Ai^^ander  Lord  Saltoun,        -         ^        .       Jfpvllanti 

William  Frafer  Efq ;  his  Brother,  Guardian 
and  Truflee  for  Alexander  Frafer,  the  Ap- 
pellant's eldeft  Son,        .         «.  .        ReJ^ndenl^ 

1 6th  May  I 'J  20. 

Tfftttt  and  Child.'^Tytor  snJ  Pupil. — Lord  Saltoun  having  left  400c/.  payiUl 
»t  the  fir  I  term  after  his  deccufe,  to  the  c\del\  fun  of  the  msUer  of  S^tooMi 
and  failing  him  to  the  gr;intor*s  heirs  of  entail ;  and  bavirj^  appoinud  u 
uncle  tf  the  pupil  to  be  his  tutor  and  curator  with  a  laiary  during  fiOOi|f^ 
with  power  to  uplift  the  principal  and  interef),  to  employ  the  money  Inttut 
purchafe  of  lands.  See.  i  the  pup'.l  s  fail'.'jr,  ti)e  jieir  and  execntAT  ft 
the  grjntor  of  the  piovifion,  W4S  not  obliged  to  pjy  over  the  money jMb 
unc  e  wiihcut  fecurityt  but  to  pay  it  to  the  Court  of  Scilioxi,  who  vH^H 
dercd  to  Uy  it  out  io  the  manner  diiedled  by  the  grant.  ^F 

WJ ILLIAM  Lord  Saltoun  deceafcd,  father  of  the  appellant  and 
^^  refpondent,  fettlcrd  his  real  cftate,  by  way  of  email  on  the 
appellant  and  the  heirs  male  of  his  body,  whom  failing,  to  certaiB- 
otber  heirs  of  entail  therein  mentioned.  Having  alfo  a  confider*' 
able  pcrfonal  eftate,  he  executed  bonds  of  proviHon  in  favouro^ 
his  younger  children,  which  he  defigned  (hould  be  paid  outoftb^ 
perfonal  eftate. 

On  the  J  7th  of  May  1714,  the  late  Lord  Saltoun  executed  ^ 
bond  for  the  fum  of  4000/.  (lerling  to  Alexander  Frafer  his  granil^ 
ion,  the  appellant's  tided  fon,  then  and  dill  under  age,  and  tb-^ 
heirs  male  of  bis  body ;  whom  failing,  to  the  appellant's  fecoo^ 
and  third  fons,  and  the  heirs  male  of  their  bodies;  whom  failing 
to  an)  other  heir  male  of  the  appellant's  body;  yrhom  Ibuj^g,  t0 
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Ave  rcfponclent  and  the  heirs  male  of  his  body  *,  whom  failing,  to 
Junes  Frafcr,  the  rcfpondent's  younger  brother,  and  the  heirs 
male  of  his  body;  whom  failing,  to  return  to  the  appellant's  fa- 
mily.   The  grantor  cieclared  that  the  fum  (hould  be  payable  at 
the  firft  term  of  Whitfunday  or  Martinmas  after  his  death,  but 
ihould  be  no  charge  upon  his  landed  eftate ;  and  he  recited  the 
caufe  of  it  to  be,  '<  Thn  his  grandchild  after  his  coming  at  ago 
*<  might  have  an  eftate  of  his  own,  and  not  bt  a  burden  to  hit 
«  father.*'     Then  follow  thefe  words,    *•  Therefore  I  hereby 
<<  will  and  declare,  that  it  is  my  earned  defirc,  that  the  faid  4000A 
"  may,  as  foon  as  it  cm,  be  employed  for  the  buying  the  lands  of 
"  Cairnbuilg,  if  the  fame  can  be  got,  with  a  fufficient  fecurity 
'<  purchafed  therefore  *,    which  failing  in  the  purchafe  of  any 
*<  other  wcU-holden  and  well-accommodated  barony  of  land  that 
*^  can  be  got  for  the  faid  fum  ;  ami  when  the  fame  is  purchafed, 
*<  that  the  lands  may  be  bought  in  the  name  and  for  the  behoof 
l<  of  the  faid  Alexander  Frafr'r,  my  grandchild,  and    the  heirs 
*^  male  of  his  body ;  which  fiiling,  to  the  other  heirs  male  and 
**  of  tailzie  according  to  this  obligement,  and  the  whole  claufes 
"  above  and  hereinafter  contained."     Then  he  nominates  and 
appoints  the  refpondent  to  be  tutor  and  curator  to  the  faid  Alex- 
loder  Frafer,  the  appellant's  fon,  during  his  pupillarity  and  mi- 
oority,  relative  to  the  faid  bond,  with  power  to  him  for  the  pur- 
pofes  therein  recited  to  call  for  the  faid  fum  when  he  (hould  think 
fit,  and  to  intromet  with  the  whole  intereft  thereof*  until  the  faid 
Alexander  Frafer  (hould  be  of  age,  and  to  employ  the  faid  money 
ipon  fecurity,  or  in  purchafing  lands  as  formerly  recommended : 
ud  the  refpondent  was  to  have  allowance  of  bis  expences,  and 
500  merks  for  his  own  pains  yearly ;  with  a  provifo,  that  he  (hould 
lot  be  chargeable  for  anv  omiflTionSi  but  only  for  his  aAual  intro« 
Hkiffions  with  any  part  of  the  faid  fum  and  intereft,  or  rents  and 
pojits  of  the  lands  fo  to  be  purchafed. 
On  the  i5th  of  November  1 714  the  late  Lord  Saltoun,  having 
le  up  a  lift  or  inventory  of  bonds  owing  to  him,  did  by  dockets 

d  thereto  dired  certain  bonds  to  be  appropriated  and  ap«  1 

r  payment  of  the  younger  children's  provifions,  and  that 
others  (hould  belong  to  Alexander  Frafer  hb  grandchild,  and  be 
delirered  to  the  truftee  for  his  behoof  to  be  applied  for  payment 
of  the  faid  bond  for  4000/. ;  but  this  notiBcation  did  not  amount 
to  an  aflignment,  and  the  lift  or  fchedule  was  fcored  and  blotted 
iQ(cveral  places.  The  late  Lord  Saltoun  died  upon  the  i8th  of 
March  1715. 

About  three  years  after  his  death,  the  refpondent  brought  an 

affion  againft  the  appellant  before  the  Court  of  Sefiion,  infifting 

thlt  he  (hould  be  decerned  to  make  payment  to  the  refpondenct 

ioi  the  ttfe  o£  the  faid  Alexander  Frafer,  of  the  faid  fum  of  4000/. 

iirith  intereft  from  the  Whitfunday  after  the  late  lord's  deceafe  | 

br  ocbcrwife  to  make  over  by  aflignment  to  the  refpondent,  for 

ilie  iaine  ufe,  the  feveral  bonds  which  the  Lord  Saltoun  by  the 

&&ed«k  o£  the  debts  owing  to  him  had  declared  (hould  belong  to 

^  laid  AIe](an4cr  Frafer  his  grandchild^  and  be  delivered  to  the 

truftet 
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truflcc  for  his  brhoof,  towards  the  payment  of  the  40ociL     Tp 
this  a£tion  the  appellant  made  defences,  and  the  Lord  Ordinary 
on  the  27th  of  November  1719  •*  Decerned  tht  appeHaot  to  make 
*^  payment  and  f^tisfaftton  to  the  refpondent  as  tutor  and  admi- 
*'  ni(trator,  for  the  ufe  and  behoof  of  the  faid  Alexander,  matter 
*^  of  Salroun,  his  pupil,  of  the  fum  of  4000/.  (lerling  principal,  and 
«'  haill  annual  r<rots  thereof,  refting  fincc  the  term  of  "Whitfunday 
'<  17 1  $9  and  of  the  fame  annual-rents  in  time  coming,  during  the 
**  not  payment  thereof;  or  at  lead  to  make  payment  of  the  atorc- 
<<  faid  annual-rents  pad  refting  and  in  time  comings  and  in  fccu- 
**  rity  of  the  U\d  principal  fum,  to  aflign  him  the  bonds  men- 
'<  tioned  and  contained  in  the  inventory  libelled  on  after  the  form 
«  and  tenor  thereof."    To  this  interlocutor  the  Lord  Oidioarj 
adhered  upon  the  loth  of  December  thereafter. 

The  appellant  prefcnted  a  reclaiming  petition,  to  which  (he  re* 
fpondent  made  anfwers,  and  the  Court  on  the  23d  of  the  faul 
month  of  December  unanimoufly  «<  rcfufcd  the  dtfire  of  the  faiA 
"  petition,  and  adhered  to  the  Lord  Ordinary's  interlocutor." 
The  appellant  having  prefented  a  fecond  reclaiming  petition,  the 
Court  without  anfwer  on  the  30th  of  the  fame  month  **  refufed 
•*  the  deGre  of  the  faid  petition,  and  adhered  to  their  fonner  in- 
**  terlocutors  without  prejudice  to  the  appellant  to  complaia  in 
**  cafe  of  the  refpondcnt's  mal-adminillration." 
Entered,  The  appeal  was  brought  from  "  a  decree  of  the  Lords  of 

»3  Jan.        "  Seflion  of  the  27th  of  November,  and  of  feveral  interlocutory 
1719-10.      (c  fentences  or  decrees  of  the  faid  Lords  of  the  loth,  23d,  and 
"  30th  of  December  1719." 

Heads  of  the  Appellant's  A*gmnetit. 

The  appellant  could  not  pay  the  whole  fum  contained  in  the 
bond  and  intered,  Hnce  he  had  purchafed  a  part  of  the  lands  of 
Cairnbuilg,  and  fome  other  lands  adjacent  thereto,  for  abont 
twenty-one  years  purchafe,  agreeably  to  the  will  of  his  father,  whs 
very  well  khew  what  the  advantage  of  purchafing  thefe  ivKil 
would  be  to  his  edate,  by  their  having  mofs  and  muir  inexhaofti* 
blc,  whereas  both  the  mofs  and  muir,  which  belonged  to  hinn 
would  in  a  few  years  be  exhauded,  and  he  and  his  tenants  wairt 
fuel.  And  the  appellant  was,  and  is  content  to  convey  theft 
lands  t3  his  fon,  which  are  in  value  above  3000/.  (lerling:  but 
what  the  refpondent  wants  is  to  have  the  money  at  his  difpoful 
without  rcj;ard  to  the  intereft  of  the  family. 

If  the  refpondent  would  purchafe  lands  which  were  then  tote 

fold  lying  near  to  the  appellant's  eftate,  he  was,  and  is  ready  ts 

ay  to  him  the  remainder  of  the  principal  fum  and  intereft,  npoji 

is  finding  furety  to  apply  the  money  for  that  end«  or  fetdingit 

fo,  as  that  it  (hould  be  forthcoming  to  the  minor. 

if  the  purchafe  of  the  lands  of  Cairnbuilg  (hould  upon  examiitt- 
tion  be  judged  not  agreeable  to  the  ends  and  purpofes  of  theded» 
the  appellant  was  willing  to  bring  the  money  into  court,  to  be  If 
the  diredion  thereof  fettled  for  the  ufe  of  the  minor,  fo  as  tk 
refpondent  (hould  not  have  it  abfolutcly  in  his  power  to  milapplf 

the 
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the  principal  fuoii  leaving  the  annual  intereft  thereof  to  his  ma- 
nafcmeiit. 

Though  the  late  Lord  Saltoun,  at  the  time  he  executed  the 
laid  deed,  had  bonds  lying  by  hinn  to  the  value  of  the  fum  con* 
taioed  therein,  yet  he  did  not  think  fit  to  convey  thofe  to  the  re- 
fpondent  for  the  ufe  of  his  grandchild.  He  gave  him  the  jus 
exifenJi  from  none  but  the  appellant,  knowing  that  he  had  a 
greater  concern  that  the  dcfcendants  of  bis  own  body  might  have 
a  plentiful  cftate,  than  it  could  be  expeAed  their  uncle  would 
have,  and  would  take  care  that  the  money  might  be  applied  aq- 
cording  to  the  will  and  earned  defire  of  his  father. 

Although  any  perfun  (hould  pafs  by  a  father,  and  name  an 
adffllniftrator  to  a  fum  of  money  that  he  gifts  to  a  child,  yet  fuch 
adminiflrator  by  the  law  of  Scotland,  having  no  government  of 
die  child's  perfun,  is  only  manager  or  adminiftrator  of  that  fum, 
which  is  in  effect  as  a  fteward  for  the  child  while  he  is  under  age. 
Thii  is  the  cafe  of  the  refpondtrnt ;  he  has  a  falary  allowed  him 
iat  his  pains,  a  thing  inconfiftent  with  the  gratuitous  office  of 
tutor  and  curator,  and  which  confequently  gives  the  appellant  a 
jnft  title  to  enquire  into  his  management. 

The  rcfpondent  alleged,  that  the  late  Lord  Saltoun  intended 
certain  bonds  for  payment  of  the  fdid  fum  j  bat  that  does  not 
alter  the  cafe  ;  for  there  is  no  doubt  but  he  intended,  that  the 
debts  due  to  him  (hould  be  applied  for  payment  of  .the  faid  4000/.; 
hut  he  did  not  think  fit  to  convey  thefe  bonds  to  the  refpondent 
br  the  ufe  of  his  grandfon,  leaving  that  to  be  done  by  the  appel- 
fait  as  a  check  upon  the  refpondent.  The  lift  of  thefe  bonds  is 
fcmuch  fcored  and  blotted,  that  it  cannot  be  looked  upon  as  a 
deed. 

Although  the  appellant  did  purchafe  the  lands  of  Cairnbuilg, 
lod  other  adjacent  lands  -adjoining  to  it,  without  confent  of  the 
.  lefpondent,  (which  he  could  not  get  at  the  time,)  vet  they  ought 
.t»be  accepted  as  fo  much  of  the  40C0I.  fince  his  father  expretolf 
ordered  them  to  be  purchafed  with  part  of  that  money  ;  and  the 
ippellant  could  not  acquaint  the  refpondent  at  the  time  he  pur« 
Cmcd  the  fame,  becaufe  the  refpondent  was  then  out  of  the 
kngdom,  aud  the  lands  being  expofed  to  fale,  the  appellant  muft 
liave  loft  the  purchafe  if  he  delayed  it.  Whether  the  refpondent 
have  the  Jus  exigendi  is  not  fo  much  difputed,  but  the  fingle  quef* 
tion  isy  whether  the  appellant's  natural  right  of  adminiftrationy 
does  not  entitle  htm  to  infpe£l  the  management  of  a  young  man, 
loflefled  of  no  vifible  eftate,  endeavouring  to  take  4000/.  out  of 
littda  where  it  is  well  fecured  for  the  appellant's  children,  without 
dving  any  account  how  be  ii  to  difpofe  of  it^  or  fecurity  that  be 
nil  not  mifapply  it. 

Hiads  if  the  Refpondenfs  Argument. 

It  u  evident  from  the  whole  deed,  that  the  Lord  Saltoun  in. 
fmd^  to  exclude  the  appellant  from  all  prctenfions  to  the  ma« 
p^gemeiit  of  the  premifes ;  and  it  was,  no  doubt,  for  good  reafons, 
^  be  (cttUd  tUi  part  of  b^  perfonal  eftate  dircAly  to  his  grand* 

child  I 


no  reiier. 

llie  refpondent  who  is  named  adminiflrator  in  truft, 
iimple  and  dircretionary  poweri  is  better  judge  of  the  fecui 
the  appellant  who  (lands  debtor,  and  he  muft  in  confequi 
the  truft  repofed  in  himi  fecure  it  according  to  the  bcft 
judgment.  It  can  import  nuthingi  whether  the  refpondei 
viGble  cftate  of  his  own  or  not ;  the  late  Lord  Saltoun  1 
confidence  in  him  as  truftee^  and  knew  very  well  what  c 
had  ;  yet  in  fa£l  he  has  a  provifion  of  two  thoufand  pou 
upwards,  which  it  is  hoped  will  be  more  than  fufBcient  t 
up  any  lofs  by  default  of  management}  if  any  fuch  Qiall 
which  there  is  no  ^rou:;d  to  fufpetV.  In  the  cafe  of  the 
lugement  of  a  guardian  or  truIKe,  the  law  has  direflrd 
remedieSi  and  the  appellant  may  complain,  if  any  fuch  thi 
pen  ;  but  he  cannot,  under  colour  of  demanding  fecuriti 
the  trudee,  retain  the  minor's  money  in  his  own  hands, 
bar  the  truflte  from  entering  upon  his  office. 

The  lands  ofFercd   by  the  appellant   are  held  by   a    v 

tenure,  and  with  a  very  iafecure  title,  and  bought  at  an  ex 

price  i  fo  that  the  truflce  could  not  be  anfwerable  to  make 

purchafe  for  the  minor.   Nor  is  it  advifeable  for  the  minor, 

the  lands  conveyed  to  him  from  the  appellant,  feeing  by  t 

of  Scotland,  it  might  bring  him  in  danger  of  being  made  lis 

the  appellant's  dtbts. 

Judgment,        After  hearing  counfcl,  //  is  ordered  and  adjmlged  that  < 

j6  May        decree,  and  the  feveral  interlocutory  fentences  or  dtcreei  affrri 

'^*°*  famt^  complained  of  in  the  f aid  appeal,   be  reverfed  ;  and  it  is ^ 

crdered  and  adjudged  that  the  appellant  forthwith  bring  bej 

Lords  cf  SeJJiQn^  /;  be  depoftted  ivith  their  proper  officer,  the  401 

quejlion,  ivith  the  inter eji  due  to  the  time  of  bringing  it  in  monty^ 

fecurities  to  be  approved  by  the  Court,  the  principal  fum  to  be 

vjilh  the  approbation  of  the f aid  Lords  of  SeJJion^  in  asfoon  asconv 

may  be,  in  the  purchafe  cfl.wds,  according  to  the  intention  of  the 


r  o 


CASES  OK  APPEAL  FROM   SCOTLAND*  Jlf 

iMrisefie/Jfott^  his  titli  to  tie  lands  in  Cairntui/g  by  him  purchofed^ 

uitiu  value  thereof  i  and  in  cafe  the  Lords  of  SeJ/ionJhall  approve 

dbis  title  thereto^  or  to  any  part  thereof  the  appellant  /ball  convey  tbi 

flme  erfucb  part  thereof y  according  to  the  intention  of  thefaid  bend  $f 

die  late  Lard  Saltoun  :   And  fo  much  as  the  Lords  of  SeJftonJballfin4 

He  lands  fi  by  the  appellant  conveyed  to  be  really  vwrthf  not  exceeding 

tie  price  paid  by  the  appellant  for  the  fame,  they  fballcaufe  to  be  pat4 

kck  to  the  faid  appellant  out  of  the  f aid  4000I.  fofoon  as  fuch  value  it 

epertiuned  and  cmveyance  made :  and  thofe  lands  fo  conveyed  fiall  be 

^eemedpart  of  the  purchafe  direQed  to  be  made  viith  the  faid /^oool.^ 

osafbrrfaid:  And  it  is  further  ordered^  that  the  appellant  and  the  re^ 

Jftmdent  William  Frajer^  may  each  of  them  have  liberty  to  propofe  to 

de  Lords  ofZeffionyfrom  time  to  time^fecurities  or  purchafes  for  thefaid 

auBey^ 

For  Appellants,      Rob.  Raymond.  Sam.  Mead.       Dun.  Forbes. 
For  Refpondents^  Rob.  Dundas.     Tho.  Lutwycle.  Tho.  Kennedy* 


Thomas  Fairholm  of  Piltoun,        -        -       Appellant  \      Cafe  69. 

Sir  William    CockburD,    and  Sir   George 
Hamilton,  Baronet,        .         -         .        Refpondents* 

21(1  May  1720. 

Miutmal  Cwtrgff -^Perfitml  and  rrah^^K  credlror  by  adjudrcation,  with  M 
unexpired  legal  an^  withont  infefimenty  eniert  into  an  a:»reeinent  with  two 
other  creditorti  by  which  he  confentt  that  they  (hall  be  raid  before  him  \ 

•  in  a  GompetiLion  between  a  fiogulir  fucceflbr  of  the  adjudger  with  nocicey  and 
the  reprefentatives  of  thofe  two  erediton>  it  1»  found  chat  the  preference  in 
the  contraA  was  perpetual,  and  that  as  it  concerned  a  perfonal  fubje^  on 
which  no  infeftment  had  foliowed,  it  waa  cffe«ilual  a^aioit  the  fingular  fu€« 
ceflbrs  of  the  conlra^ors. 

Frjtfi/.-— A  creJiior  purfuing  a  judicial  faje,  entsri  into  a  contra^  before  the 
fale  to  fe'i  to  a  third  party  at  a  certain  fam  :  he  afterwards,  at  the  fale,  pur* 
chafes  for  a  fmaller  fum,  but  is  obliged  to  account  f>>r  tl'ic  larger  fum^  wbkli 
had  been  paid  to  him  on  terms  of  the  prior  contrad. 

B«M  JIJei.'-'A  purchafer  at  a  judicial  fale  having  paid  a  debt  h^a  fiJt 
to  creditors  ranked  before  him;  in  accounting  to  creditors  who  were  prior 
to  both,  has  allowance  of  fuch  bona  fide  payment;  but  adtioa  of  repe;itioa 
i;  rcferved  to  the  prior  creditors. 

C<j/93.— -6 '  A  cofts  given  >giinft  the  appellant* 

iM  i682|  James  Riddell  was  poflrfled  of  the  edate  of  Kin^afs; 

*  but  was  intiebted  to  feveral  perfons  in  various  fucns  of  mo« 

ley.     To  Sir  James  Cockburn,  and  Sir  Robt^rt  JMilli  under  whom 

the  refponderits  claim,  he  owed  a  debt  of  8443/.  Scots ;  and  Sir 

/ames  and  Sir  Robert  bad  ufed  inhibition  againfl:  their  debtor, 

sad  he  having  forfeited  his  (ingle  and  life-rent  efcheat  to  the 

Crowny  the  fame  was  granted  to  them.    To  Walter  Riddell,  his 

kntfacaTf  he  owed  another  debt  of  42,624  merks  Scots,  for  which 

Waker  Riddell  had  obtained  a  decree  of  adjudication  in  1681 ; 

HP  iiifeftaieat  had  been  obtained  bj  Walter  Riddell. 

3  z  I  The 
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The  creditors  afterwards  came  to  an  agreement  among  them< 
feWes  and  with  their  common  debtors,  and  one  Dr.  Livingftor 
agreed  to  become  tenant  of  the  premifes  at  a  certain  rent,  and 
purchafer  npon  certain  conditions  if  upon  trial  he  was  pleafed 
with  the  bargain  daring  the  currenc^f  of  the  tack.  Of  ISune  date 
two  deeds  were  executed ;  the  one  a  t^ck,  wherebj  the  debtor, 
James  Riddell,  with  confent  of  his  creditors*  let  to  the  faid  Dr. 
Livingfton  the  eftate  of  Kinglafs  for  the  term  of  feven. years,  it 
the  rent  of  276'o  merks  Scots  yearly,  payable  to  the  creditors  ;  of 
which  rent  Sir  James  Cockburn  and  Sir  Robert  Mill  were  an- 
nually to  receive  a  greater  pottion  than  atifwered  to  the  intereft  of 
their  money  :  the  other  a  contra£i,  whereby  James  Riddell  and 
his  creditors  are  obliged  to  conrey  the  eftate  to  Dr.  Livingftoa 
for  the  price  of  46,000  meiks  Scots,  if  he  at  any  time  during  ths 
currency  of  the  tack  intimated  his  willingnefs  topurcliafe:  bf 
this  contra£l  it  was  agreed,  ^*  upon  the  whole  matter,  and  as  to 
**  the  pcrfons  to  whom  the  faid  price  (hall  be  paid,  in  cafe  of  in- 
**  timation  as  faid  is;  and  that  the  faid  bargain  be  confummated 
*^  in  manner  aforefaid,"  that  Sir  James  Cockburn  and  Sir  Ro- 
bert Mill  (hould  be  paid  the  whole  fums  due  to  them,  in  the  nrft 
place ;  it  was  further  agreed,  that  in  cafe  Dr.  Livingfton  fliould 
not  hold  the  bargain,  but  that  the  fame,  after  the  expiration  of 
the  faid  leafe,  (hould  be  given  to  ahother,  or  that  the  faid  James 
^  Riddell  could  have  a  purchafer  for  certain  lands  and  interefts  thit 
he  poflefTed  in  Leith,  the  faid  Sir  James  and  Sir  Robert  were  ftill 
to  be  paid  what  was  due  to  them,  out  of  either  of  the  intereftf 
that  (hould  be  firft  difpofed  of ;  and  it  was  alfo  further  agreed, 
that  Sir  James  Cockburn  and  Sir  Robert  Mill  (hould  adjudge  the 
eftate  for  their  debts,  ancf  the  faid  Walter  Riddell  agreed  never  to 
obje£l  to  them,  that  the  faid  adjudication  was  not  within  year  and 
day  of  his  own,  but  allowed  them  to  have  their  payment  of  their 
juft  debts,  as  then  ftated  and  agreed  to,  and  preferve  therein  the 
way  and  manner  above  prefcrtbed.  On  the  other  hand.  Sir  James 
and  Sir  Robert  agreed  that  their  diligence  (hould  not  militate 
againft  the  faid  Walter,  or  his  right,  fo  as  to  debar  him,  but  thai 
both  parties  (hould  take  their  fatisfaAion  in  the  way  and  mannerj 
and  according  to  the  divifion  fpeciiied  in  the  faid  leafe  and  con^ 
ttzSt ;  and  all  the  creditors  were  mutually  bound  to  commo^ 
nicate  and  make  forthcoming  their  debts  and  titles  to  each  otbefi 
for  the^ends  of  this  contrad,  and  to  defend  againft  all  o:her8. 

Dr.  Livingfton  wa:?,  in  virtue  of  the  leafe,  put  iq  po(re(Bon  of 
the  edate ;  but  he  dyin<T  foon  after,  the  intended  bargain  for  the 
fale  of  the  lands  took  no  efFcfb  :  however  the  doAor  whiKLbc 
lived,  and  his  executors  during  the  remaining  term  of  his  leafei 
pofTefled  the  lands  and  paid  tlte  rents  to  the  creditors.  The  io* 
tended  fale  of  the  lancls  being  thus  difappointed.  Sir  James  Cock- 
burn and  Sir  Robert  Miln  did  not  take  adjudications  on  thdr 
debts. 

Walter  Riddell  conveyed  his  adjudication  to  his  foar  daoghMlr 

and  he,  or  they,  entered  to  pofle(&on  of  the  premtfet.    In  1^ 

16901  thcfc  daughters  coafcyed  the  adjodicatioa  suid  all  thirt 

ri);kl 
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ght  to  the  premifes  to  William  Kintoie ;  and  in  the  conveyance 
I  him  they  mentioned  the  faid  agreement  among  the  creditors  of 
imts  Riddell,   which  in  the  claufe  of  warrandice  is  thus  ex- 
epted :   **  Excepting  always  forth  and  from  this  prefent  warran- 
dice the  contraA   above  mentioned,  and  all  claufts  therein 
containedj  whereby  the  faid  Walter  Riddell  (lands  any  man- 
ner of  way  obliged)   with  this  exprefs  provifo  and  condition, 
that  this  exception  (hall  import  no  homologation  by  Mr.  Kiu- 
tore  of  the  faid  contradi,  wCi  our  heirs  and  fuccefTorSi  being 
always  free  as  to  any  warrandice  or  performance  of  the  fame, 
and  whereof  the  faid  Mr.  William  Kintore  by  acceptation  htre- 
of  is  to  free  and  relieve  us  ;  and  with  the  obligcment  of  which 
T<\\e{  this  prefent   right   is  hereby  declared  to  be  exprcfsly 
affeaed." 

In  May  1700,  Kintore  conveyed  his  right  to  the  premifes,  alfo 
rith  notice  of  the  faid  contrafl,  to  George  Clark,  one  of  the  bail- 
ies of  Edinburgh ;  and  Clark  granted  a  back  bond,  that  the  con- 
^ryance  to  him  was  redeemable  upon  payment  of  2666/.  13/.  4^. 
rhis  bond  Kintore  conveyed  to  Dr.  Scott,  Dean  of  Hamilton. 

la  1702  Dr.  Scott,  intending  to  redeem  that  right  which  was 
a  the  pcrfon  of  Clark,  paid  him  up  1000/.  (lerling,  and  made  an 
igreement  that  Cbrk  (hould  retain  the  right,  as  a  fecurity  for  the 
emainder  of  the  fum,  being  1666/.  13/.  4 J. :  and  accordingly 
jeorge  Clark  reconveyed  to  Dr.  Scott  the  rights  to  the  adjudica- 
ioQ  and  lands  of  Kinglafs,  referving  to  himfclf  thefe  rights  as  a 
ecnrity  for  the  fum  (lill  remaining  due  to  him. 
In  1705,  Thomas  Fairholm,  the  appellant,  being  creditor  to 
!eorge  Clark,  obtained  from  him  for  fecurity  and  fatisfa^ion  of 
iidebt^  difpolition  of  that  referved  intereft  which  George  Clark 
ad  in  the  adjudication  which  aflFedled  the  lands  of  Kinglafs;  and 
pon  this  difpo(ition  was  infeft.  The  appellant,  who  thus  had 
:quired  right  to  the  adjudication  affe£ling  the  eftate  of  Kinglafs 
)  the  extent  of  1666L  13/.  4^.,  was  oppofed  in  his  poiTeflion  by 
le  creditors  of  Dr.  Scott,  who  had  become  bankrupt,  and  he 
rought  an  aOion  of  ranking  and  fale  againft  them  before  the 
bnrt  of  Sedion.  In  the  ranking  he  was  preferred  by  the  Court 
» thefe  creditors  of  Dr.  Scott,  who  were  the  only  parties,  in  a 
un  exceeding  the  value  of  the  eftate.  After  the  ufual  (leps  of 
rocceding,  the  eftate  was  brought  to  a  judicial  fair,  and  pur- 
liafed  by  the  appellant  at  a  price  of  1092/.  5/.  iid.  (tcrling, 
eing  18  years*  purchafe  of  a  rental  which  had  been  previoufly 
roved. 

Soon  afterwanls  the  appellant  was  fueJ  by  the  executors  of  Sir 
lamuel  M'Clellan,  who  had  received  from  the  faid  Grorgc  Clark 
MOe  right  to  the  premifes  prior  and  preferable  to  that  from  Clark 
D  the  appellant ;  and,  after  fome  litigation,  the  Court  oriiaincd 
lie  appellant  to  pay  to  thefe  executors  a  fum  of  10,000/.  Scots, 
rihicn  he  paid  accordingly. 

Prior  to  the  judicial  fale  of  the  premifes,  the  appellant  entered 
ito  an  agreement  with  an  agent  of  the  Duchefs  of  Hamilton, 

M  be  wM  purchafe  the  faid  lands  at  fach  falci  and  afterwards 

convey 
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convey  the  fame  to  the  duchefs  for  44,000  merks  Scots  (2555/" 
11/.  id.  (lerling);  and  accordingly,  a  few  months  after  the  falei 
the  duchefs  paid  him  this  fum  as  the  price  thereof. 

In  17199  tne  refpondents,  who  had  obtained  rights  to  the  debtli 
which  ftood  in  the  perfons  of  Sir  James  Cockburn  and  Sir  Robot 
Mill,  brought  their  adion  againft  tlie  appcrllant  before  the  Court 
of  Seffion  for  payment  to  them  of  the  faid  fum  of  8443/.  Scoti^ 
with  intereft  from  T682,  upon  this  groand,  that  by  the  concrad 
before  mentioned  between  James  Riddcll  and  his  crediK)rs  on  the 
one  part,  and  Dr.  Livingfton  on  the  other,  it  w^s  agreed  that  the 
debts  due  to  Sir  James  Cockburn  and  Sir  Robert  Mill  (hould  be 
paid  out  of  the  price  of  the  Unds  preferably  to  tlu  debt  due  to 
Waiter  Riddell ;  and  thefe  lands  having  now  bcfn  fold,  and  the 
price  having  been  recovered  by  the  appellant  in  virtue  of  Walter 
Riddell's  adjudication,  he  ought  to  make  that  fum  fortbcomiof 
to  the  refpondents;  and  they  (I'lted  that  the  appellant  had  had 
fuf&cient  notice  of  the  faid  contrjct,  not  only  by  the  recital  of  i 
in  the  feveral  intermediate  conveyances  to  him,  but  the  fame  Id 
been  recorded  in  1703.  The  appellant  made  defences^  and  tke 
Court,  after  report  of  the  Lord  Ordinary,  on  the  6th  of  Jflic 
1719,  <*  Found  that  the  preference  in  the  contra£t  libelled  onafll 
*<  produced  is  perpetual,  and  that  the  faid  contra£t  being  coa* 
•*  cerning  a  perfon^l  fuhjrft,  whereon  no  infeftment  followoi 
<'  that  it  is  effedual  againft  the  fingular  fuccefTors  of  the  cor 
•*  tra6iors ;  but  remitted  to  the  Lord  Ordinary  to  hear  partjei 
•*  how  far  the  appellant  is  perfonally  liable.*'  And  to  tniii^ 
terlocutor  the  Court  adhered  on  the  26tli  of  the  faid  montkn 
June. 

Parlies  having  accordingly  g'^ne  before  the  Lord  Ordinary,  >■» 
the  debate  being  reported  by  his  lord(hip,  the  Court,  on  the  H* 
of  November  1719,  "  Found  the  prict:  of  the  lands  of  KingW* 
«*  liable  to  the  refpondents  for  p.iyment  of  the  fums  for  whick 
•*  they  ftand  preferred  by  the  contrad  libelled  on,  and  found  ih 
**  appellant  perfonally  liable  in  as  far  as  he  had  intromitted  there* 
«  with/' 

The  appellant  then  infifted,  that  he  ought  to  have  a  dedafiiflt 
of  the  fums  he  had  paid  to  Sir  Samuel  M'Clcllan's  children,  wba 
were  creditors  of  Mr.  Claik,  to  whom  he  was  accountable  i  a» 
the  Court,  on  the  2gth  of  Dvicember  17191  "Found  that  tbe 
^*  payment  to  Sir  Samuel  M^Clellaii's  children  by  the  appd- 
♦*  lant  was  made  bona  fide^  and  ihit  he  muft  have  deduftion  « 
•*  the  faid  payment  out  of  the  price  of  the  lands  of  Ivingla6,r^ 
•*  ferving  adlion  to  the  refpondents  ag.iir.it  the  children  of  U* 
•«  faid  Sir  Samuel  M«Cicllan  fur  the  fums  received  by  them  i« 
**  accords." 

The  refpondents  afterwards  petitioned  the  Court  that  he  migta 
be  accountable  for  the  price  which -he  had  received  from  the 
duchefs  of  Hamilton  for  the  faid  lands,  in  terms  of  the  agreemeoK 
with  her  Grace,  made  previous  to  the  fale.  This  being  rcfcfW 
to  the  Lord  Ordinary,  and  afterwards  reported  to  the  Couiti 
their  lordfliipsj  on  the  :i2d  of  January  1719-20J  '<  Found  that  the 
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*  appellant  having  made  a  previous  agreement  with  the  Duchefs 
^  d  Hamilton  to  fell  her  the  lands  of  Kinglafs  for  44,000  merks, 
'*  and  having  received  the  faid  fum  from  the  duchefs,  he  is  liable 
'*  fbf  the  refpondent*8  debtSi  as  if  the  lands  had  been  fold  at 
"  Aat  fum/' 

The  appeal  was  brought  from  <<  feveral  interlocutory  fentences  Entered, 
••  or  decrees  of  the  Lords  of  Seffion  in  Scotland  of  the  6th  of  *7  Feb^ 
*'Jaa^9and  the  nth  of  November  1719,  and  22d  of  January  '7'9-» 
•*  1719-20." 

Heads  of  the  Appellanfs  Argument*  , 

The  contrafl  yielding  a  preference  of  the  debts  due  to  Sir 
Janes  Cockburn  and  Sir  Robert  Mill  was  not  abfolute  and  per- 
fetaali  but  conditional  only,  and  to  take  place  if  the  fale  of  the 
fhte  to  Dr.  Livingfton  then  proje£led,  (hould  take  effect ;  or  if 
Ac  bargain  which  by  the  fettlement  was  intended  for  Dr.  Li- 
ibgftoni  (hould  be  given  to  any  other  perfon* 

But  fuppoGng  this  had  been  otherwifc,  yet  it  could  only  have 
ken  eSe£lu''il  againft,  or  obligatory  upon  Walter  Riddel),  the 
puty  contracting,  and  his  heirs,  but  not  againft  a  third  party 
pffchafing  for  a  valuable  conCderation.     Walter  RiddelKs  adju- 
.dication  was  the  paramount  title  to  the  eftate ;  and  adjudications, 
.%lien  they  become  irredeemable  by  the  expiration  of  the  legal, 
iferf  are  completed  heritable  rights  by  infeftment  (a),  cannot  by 
'Ike  law  of  Scotland  be  fubje£l  to  the  cffcQ,  of  contrafls,  or  other 
Jtofonal  deeds  of  the  ancient  proprietors  of  fuch  adjudications  in 
pKudice  of  a  purchaTer  bona  fide  for  a  valuable  confideration. 
^Suppofing  ftill  further,  that  the  contrail  or.perfonal  deed  of 
falter  Riddell  could  affect  that  adjudication  whereof  he  once 
Ibod  poflefled,  in  prejudice  of  a  purchafer  for  a  valuable  con- 
Ideration,  yet  the  appellant  was  tigt  properly  fuch  a  purchafer : 
jbe  was  only  in  right  of  the  aflignment  from  George  Clarke,  a  ere- 
Aor  to  Dr.  Scott,  in  whofe  perfon  the  right  to  Walter  Riddell's 
Mjadication  ftood.     However  the  refpondents  might  have  been 
fimnd  preferable  to'Dr.  Scott,  had  they  appeared  and  claimed  that 
fHtference  when  the  ell^te  was  brought  to  a  judicial  fale ;  yet 
they  having  negle£led  to  claim  in  that  manner,  and  the  appellant 
litvnig  by  the  proper  courfe  of  law,  as  creditor,   recovered  pay- 
ment from  Dr.  Scott  of  f^hat  was  due  to  him  out  of  the  price  of 
Ae  lands,  cannot  be  compelled  to  enter  into  an  account  with  the 
llBfjpondents  on  this  Gngle  pretence,  that  the  right,  which  they  omit- 
ted^ claim,  was  preferable  to  that  of  Dr.  Scott  his  debtor  ;  and 
Aerefore  be  could  not  be  perfonally  liable  to  them  for  the  fum 
ibed  for. 

The  higheft  price  offered  by  the  appellant  at  the  judicial  fale, 
for  which  the  lands  were  by  fentence  of  the  Court  adjudged  to 
bve  been  lawfully  purchafed,  is  that  alone  which  he  can  be  com* 
felled  to  account  for ;  and  he  purchafed  the  eftate  at  the  fale, 

.('}  It  tfftnt  that  this  adjudicition  ba4  not  been  followed  b^  infeftment.  « 

J  not 


322  CASES  ON  APPEAL  FROM  SCOTLAKO. 

not  as  a  creditor,  but  tanquam  quiRbet :  and  as  he  mud  hare  ftood 
the  lofs  if  the  lands  had  fallen  in  value  below  the  price  at  whid 
he  purchafed  them  at  the  judicial  falc,  he  mud  be  entitled  to  the 
profit  of  any  more  advantageous  fale«  which  he  may  have  made. 
Nor  dors  it  alter  the  cafe,  that  he  agreed  with  the  Ducheft  of 
Hamilton,  previous  to  the  fale,  to  convey  the  lands  to  her  at  a 
certain  pricei  if  he  fliould  be  declared  purchafer;  becaufe  thtf 
bargain  hindered  nobody  at  the  public  roup  from  bidding  higher: 
and  it  was  in  view  of  that  advantageous  bargain  with  the  docbcfi 
that  the  appellant  bid  fo  high  as  he  did,  whereby  the  creditoil 
were  in  fo  far  benefited-     And  the  appellant  is  fo  far  from  havaf 
any  advantage*,  that  confidering  the  debt  due  to  hiai,  whidiii 
funk,  he  (till  has  a  very  hard  bargain. 

Heads  of  the  Refpondentf  Argument. 

Since  the  two  creditors  under  whom  the  refpondents  claim,at(k 
time  of  executing  the  contra(^\,  had  not  only  an  exclufive  right  it 
all  tbr  debtor's  perfonal  eftate,  and  the  rents  and  profits  of  iN| 
real  edate  during  his  life ;  but  could  likewife  have  cut  off  fi^j 
ral   of  the  debts  claimed  by  the  other  creditors  it  could 
be  imagined  they  would  have  quitted  all  thefe  privileges  upoill 
view  of  a  preference  only  for  a  limited  time.     That  iDtentioii 
fupported  by  the  words  of  the  contradl,  whereby.it  is  agreed,  M 
in  cafe  the  then  intended  purchafer  (hould  not  hold  the  barg4i 
but  that  the  fame  fliould  be  given  to  another  (that  is,  fold  toaf 
other)  ilill  the  fame  preference  was  to  fubfi.ft,  and  the  perfivl 
under  whom  the  refpondents  claim  were  to  be  paid  their  debts ;  lii 
Walter  Riddell,  under  whom  the  appellant  claims,  agreed  neftf  { 
to  make  ufe  of  his  adjudication  as  a  ground  of  preference,  bot 
that  both  parties  (hould  take  their  fatisfa^ion  in  the  way  and  man' 
ner,  and  according  to  the  divifion  fpecified  in  the  faid  contrad.    I 

An  adjudication  till  the  legal  is  expired,  and  till  clothed  wiA] 
infeftment  (as  in  the  prefent  cafe  it  was  not)  is  but  a  perfoi  * 
right,  and  may  be  hmited,  rcftrided,  or  conveyed  by  any  perffl 
deed  :  befides,  the  appellant  cannot  claim  the  benefit  of  a  pi 
chafer  without  notice,  fince  this  contraft  is  taken  notice  of  io 
t)ie  intermediate  conveyances  of  this  adjudication,  and  it  is  ah 
conveyed  fubjeA  to  the  conditions  ia  that  contrail. 

The  appellant  contended,  that  even  Walter  Riddell  the 
judger  would  not  have  been  perfonally  liable  for  thefe  debts, 
much  lefs  ought  he  who  received  this  adjudication  in  payment 
a  fum  of  money  due  to  him  :   but  though  it  be  true,  that  the 
judder  himfelf,  and  thofe  claiming  under  him,  are  not  by  the 
tra£l  perfonally  liable ;  yet  the  edate  being  liable,  if  the  adjac 
had  fold  thie  edate  and  received  the  money,  he  muft  have 
perfonally  liable.     And  fince  the  adjudication  is  conveyed  to 
appellant  fubje£t  to  that  contraQ,  and  that  by  virtue  thereof 
has  received  the  price,  he  ought  to  make  fatisfadtion  to  the 
fpondents,  the  creditors. 


GA8E8  OM.AFFBAL  FROM  SCOTLAl®.  ;ja3 

The  judicial  fale  was  merely  imaginary,  for  the  appellant  was 
x>th  purfuer  and  defender  In  the  aflion  for  cal(ying  it  on.  Dr. 
>cott»  the  perfon  againd  whom  that  fale  was  carried  on,  had  no 
nanner  of  intereft  in  the  eftate.  The  appellant,  knowing  that  be 
iras  accountable  to  the  refpondents,  and  finding  that  the  Duch^fs 
>f  Hamilton  intended  to  be  a  purchafer,  to  prevent  that,  made  a 
previous  agreement  with  her  grace,  whereby  he  bound  himfclf 
to  difpone  the  lands  to  her  for  44,000  merks  Scots,  as  the  price, 
and  to  become  purchafer  at  the  fale  for  her  behoof.  Though  he 
puTchafed  for  a  fmaller  fum,  yet  that  muft  not  be  reputed  the 
price,  fince  it  is  plain  the  fale  was  carried  on  with  a  fraudulent 
defign,  as  appears  from  all  the  fteps  of  it  before  taken  notice  of; 
and  no  Court  will  encourage  a  truftee  (for  fuch  was  the  appel* 
lant's  cafe)  under  any  colour  to  put  fo  great  a  fum  in  his  own 
pocket,  in  defraud  of  creditors  he  knew  he  was  accountable  to : 
■nd  the  Court,  in  the  z(kion  at  the  inftance  of  Sir  Samuel 
M'Clellan  8  children,  decreed  the  appellant  to  be  accountable  for 
that  price.  , 

After  hearing  counfel,    //   is  ordered  and  adjudged,  that  the  Jod^iiicnt, 
fftUian  and  appeal  be  difmiffed^  and  that  thf  Interlocutory  fentences  or  *■  **'' 
timnes  therein  complained  of  be  affirmed  t   and  it  is  further  ordered, 
4&i/  the  appellant  do  pay  or  caufe  to  be  paid  to  the  refpondents  the  fum 
^^M.for  their  cofts  in  refpeEl  of  the  f aid  appeal. 

For  Appellant,      T^ho,  LuPwyche.     Dun*  Forbes. 
For  Refpondents,  Rob.  Raymond.     Will*  Hamilton. 
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Cafe  70.  John  Campbell,  of  Calder,  Efq  j 
Ruth  Pollock,  alias  Campbell, 

7th  June  1720. 


Appellant! 
RefpondiM* 


Perjonal  arJ  trjt.fv.ijJiLie.'-^A  fum  appMnted  by  a  father  to  be  p«id  to  a  CiVt  Ui 
heirt,  ezecucork,  or  aifigneetf  at  a  d^y  certain,  W4S  tranfiDtiEble  fa7thifi% 
though  he  died  bcf  le  that  d^y. 

PaSiim  V.iiilium.'^An  etlate  is  fettled  hy  a  father  upon  bit  (bo  asd  hithdb 
refrrving  a  lite-rent  to  a  ceitain  amount,  and  by  the  fon*s  niarriage«c<Mn| 
the  elf  ate  ii  dncLtcd  to  be  of  a  certain  annual  value  :   two  year*  tlhx  dt^ 
marriage  the  fou  by  a  deed  declares  that  the  et>ate  was  not  worth  f» 
ftrar.num^  but  that  this  waa  done  to  pleaCe  the  wi!e*a  friendi,  Mi4  ht| 
bond  to  pay  or  allow  the  father  to  ch.irgc  a  fum  upon  theeftate  for  pw 
to  his  younger  brotheis  and  fifterii  which  ibould  be  io  foil  of  Milt  i 
thii  was  not  cotitrMfdtm  tsbutsrwrn  ntfiialium, 

Imftiid  Di/cbarge, — Afrer  granting  this  bond,   the  fiar  made  a  new  ^^■^j 
of  the  cft»teto  the  Ton,  in  fame  terms  with  the  marriage-contraA{  ^^j 
was  nut  a  difcH«r^e  of  the  bond,  allowing  the  father  to  charge  thi 
children)*  provifinii?* 

fUr  gbjclute  Inmttd  — In  a  fon*s  n^arriage-contrad  it  is  coveoanCcd,  oo  Ai|^j 
of  his  fatliar    that  lanus  and  heicditamenu  of  a  certain  annual  laloiMaW 
be  fettled  and  aflurrd  fo  as  that  the  fame  (hould  come  to  and  be  fcMbii] 
eldcrt  foo  of  the  m«niage,  and  other  lands  and  hereditirneota  to  ro 
fon's  ufe,  refervint;  the  fat*  er*s  life-rent  of  part :  the  fon  was  fiar^  nd  If ' 
bond  bound  the  heirs  of  ihe  marriage. 

nY  articles  of  marriage  in  the  Englifli  form,  execated  it 
-^  don,  in  September  1688,    between  Sir  Hugh   Campbd 
Calder  and  Alexander   his  elded    fon  (the    appellaot'i  ^ 
father  and  father)  cf  the  one  part  \  and  Lady  Sufanna  Lort 
Turnham  Green,  widow,  and  Elizabeth  Lort  her  daughter,  of  ikj 
other  part  \  in  contideration  of  an  intended  marriage  betweeni 
faid  Alexander  and  Elizabctli,  and  of  a  confiderable  marriag^| 
tion,  it  was  inter  alia  agreed  as  follows : 

That  the  faid  Sir  Hugh  (hould  within  three  months  «fter 
faid  inarru)4e  well  and  fufTiciently  fettle  and  aflure  manoritii 
and  hereditaments  of  a  good,  fare,  and  indcfeafible  eftate  of" 
ritance  in  lee  fimpic,  in  poift  Ifion,  of  the  yearly  value  of  l< 
(lerling,  over  and  above  all  charges  and  reprifes»   to  the 
Alexander  the  fon  for  life,  without  impeachment  of  waftei 
mainder,  as  to  part,  to  the  intended  wife  for  life  for  her  joint 
remainder  to  the  firfl:  and  every  other  fon  of  that  marriage  io 
maV,  with  feveral  other  remainders  over:  and  that  the  fand 
Hugh  (h.  uld  in  the  fame  three  months  well  and  fufficiently 
and  afTure  other  manors,  lands,  and  hereditaments,  within 
land,  of  the  yearly  value  of  150c/.  (over  and  above  the  fiift 
tioned  lands  of  loco/.)  to  the  ufe  of  the  faid  Sir  Hugh  for 
and  after  bis  deceafe  to  the  ufe  of  the  faid  Alexander  Cimj 
for  lite,  without  impeachment  of  wade,  remainder  to  the  xk^ 
the  fird  and  every  other  fon  of  the  faid  marriage  in  ta3 
with  feveral  remainders  over ;  and  that  in  the  deeds  of  fettl 
to  be  made  of  fuch  edate  there  fliould  be  contsuncd  fuch 
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et «  covenants,  and  agreements  as  (hould  be  neceflary  for  carry- 
g  the  faid  articles  into  effc6t. 

The  marria^ve  accordingly  took  cfTefl,  and  in  Novemberi  idSR, 
if  Hugh  executed  a  difpofition*  conveyiiig  and  granting  to  the 
id  Alexander  Cam pbell|  and  Elizabeth  Lort  his  fpoufe,  and  long- 
\  liver  of  them  two  in  conjun£l  fee  and  life-rent,  and  to  their 
eirs  male  and  of  tailzie,  heritably  and  irredemvably,  certain 
nds  in  ArgylQiire  therein  mentioned  :  and  Sir  Hugh,  by  the  fame 
eedy  conveyed  and  granted  to  his  faid  fon  Alexander,  and  his 
cirs  male  and  of  tailzie,  certain  other  lands  therein  mentioned. 
md  he  declared  and  obliged  himfelf  that  all  the  f^id  lands  were 
vrth  2500A  per  annum  ;  and  Sir  Hugh  referved  his  own  life- 
snt  in  lands  of  1500/.  per  annum. 

Hie  whole  of  th«  lands,  fo  fettled*  were  not  worth  the  2500/. 
^hich  they  were  (tated  to  amount  to  in  their  annual  value,  nor 
vre  they  free  from  incumbrances.  The  appellant  ftates,  that 
ley  were  only  worth  about  1 700/.  per  annum,  and  charged  with 
ems  to  the  amount  of  10,000/. 

In  June  1690,  the  faid  Alexander  the  fon  executed  a  deed,  in 

liidif  after  reciting  the  faid  marriage-articles  and  conveyances9 

is  mentioned,  <<  That  the  fame  were  only  entered  into  to  pleafe 

the  friends  and  lawyers  of  the  faid  Iridy  Sufanna  Lort,  that 

there  might  be  no  (lop  to  the  faid  marriage,  and  upon  full  af« 

foraoce  given  by  the  faid  Alexa^^ider  to  his  father  Sir  Hugh, 

ofdifcharging.him  of  that  covenant,  that  the  cftaie  fliould  be 

^  dear  of  all  incumbrances,  and  likewife  to  give  him  a  power  to 

(  charae  the  faid  eftate  with  proytOons  for  younger  children.'* 

B  performance  of  this  promife,  the  faid  Alexander,  the  fon,  re- 

iifts  Sir  Hugh  from  the  covenant  or  obligation  to  make  the  lands 

ttlcd  2500/.  per  annum  free  of  all  debts,  and  accepts  of  the 

late  as  it  was,  fubjed  ta  and  churgcd  wkh  all  the  debts  of  the 

id  Sir  Hugh  both  real  and  perfooal ;  and  likewife  gave  his  bond 

ith  a  power  or  faculty  to  Sir  Hugh  to  charge  the  edate  fettled 

kh  20oo/.,«  to  be  paid  to  Tuch  of  his  younger  children  as  he 

mild  by  any  deed  under  his  hand  appoint  and  dire£t ;  and  the 

id  Alexander  obligf*s  himfelf  to  pay  all  the  debts  then  owing  by 

irHogb,  and  all  fuch  debts  as  Sir  Hugh  (hould  contra£l  with 

i<iConfent,  and  likewife  the  faid  younger  children's  provifions ; 

fon  condition  neverthelefs  that  this  provifion  (hould  be  in  full 

iisfaclion  of  fuch  part  and  (hare  as  they  might  claim  of  their 

isher's  perfonal  cRate  after  his  deceafe.    This  deed  was  a  private 

Mfafiion  between  the  father  and  fon^  of  which  Lady  Sufanna 

«rt  had  no  notice. 

In  0£lober  1691,  Sir  Hugh  executed  another  fettlement  of  his 
ftate,  in  the  fame  terms  with  that  in  November  1688,  particu- 
iffly  engaging  that  the  fame  was  of  the  yearlv  value  of  2500/., 
«e  from  all  incumbrances ;  and  upon  this  laft  deed  infeftmenc 
If  taken.  The  refpondcnt  "mentions,  that  the  occafion  of  exe- 
tting  this  fecond  deed  was,  that  certain  lands  had  by  miftake 
\tn  omitted  10  the  fir(h.  Neither  this  nor  the  former  fettlement 
art  in  the  nature  of  a  ftri£t  enuil  by  the  law  of  Scotland. 

Y  3  .  Alexander 
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Alexander  the  fon  died  before  bis  father  Sir  Hugh  la  1696, 
leaving  two  fons^  Gilbert  (fince  deceafed)  and  the  appellant*  In 
November  1705,  Sir  Hugh  by  a  deed  executed  bj  him,  appointed 
1000/.  fterling,  with  intercfl  for  the  fame  from  the  date  thereof, 
to  be  paid  to  Capt.  George  Campbell  his  younger  fon, (then  wholly 
unprovided  for)  his  heirs,  executors,  or  aflignees,  at  Martinmas 
1 7 10,  by  the  heirs,  executors,  and  reprefentatives  of  the  iiid 
Alexander  :  and  he  gave  another  provifion  of  10,000  merks  Scott 
to  his  daughter  Anne. 

This  Capt.  George  Campbell,  having  married  the  refpondent, 
with  whom  he  had  a  portion  of  170c/.  which  was  laid  out  in  the 
purchafe  of  a  commiflion  and  military  equipage,  on  the  i6thof 
July  1706  made  his  lad  will  and  tedament  in  writing,  wherebf 
he  gave  and  ai&gned  to  the  refpondmt  the  faid  fum  of  1000/., 
with  the  intrreifl  thereof;  and  made  her  fole  executrix  of  bit 
will.  He  foon  :>fter  went  to  Spain,  on  military  fervice,  and  was 
killed  at  the  battle  of  Almanza  ;  and  the  refpondent  confirmed  Ui 
tedament  in  due  form. 

Payment  of  the  faid  bond  being  refufed  to  the  refpondent,  fte 
brought  an  a£lion  before  the  Court  of  Seilion  thereon,  and  ia 
February  17 12  obtained  a  decree  of  conftitution  againft  Gilbeit 
Campbell,  the  appellant's  elder  brother,  and  afterwards  in  January 
1 7 13,  a  decree  of  adjudication  for  the  fame.  Having  thereopoi 
brought  an  a£lion  of  mails  and  duties,  (he  was  now  oppofcd  by 
the  appellant  who  had  fucceeded  to  the  edate  upon  his  brothei^i 
death,  and  who  brought  an  a£tion  for  reduAion  of  the  faid  bond. 
Before  commencing  ihis  latter  a£lion  the  appellant  fenred  btmlcK 
heir  of  provifion  and  heir  male  in  fpecial  to  his  father,  in  the  barony 
of  Calder,  &c. ;  and  at  fame  time  proteded  that  fuch  fervice 
fiiould  not  be  condrued  as  a  pafTing  from  the  marriage-articles,  or 
fubjefting  himfelf  to  the  payment  of  his  father's  or  grandfather's 
debts;  and  the  grounds  upon  which  he  infidcd  for  reduction  of 
the  refpondent's  claims,  were,  that  the  obligee  dying  before  the 
term  of  payment  of  the  bond,  the  fame  thereby  became  vcid| 
and  that  it  was  alfo  void  as  being  granted  contra  Jidem  tabtdlt 
nupiialium. 

Upon  report  of  the  Lord  Ordinary,  the  Court  on  the  7th  of 
December  1717  <<  Found  that  the  bond  granted  to  Captain  Georjje 
**  Campbell,  his  heirs  and  alGgnees,  in  anno  1705,  payable  at 
*'  Martinmas  17 10,  is  binding,  and  was  afTignable  by  him  not- 
*^  withdanding  he  died  before  the  faid  term  of  payment;  and 
•*  found,  th.'.t  the  bond  granted  by  A  Wander  to  his  father  in 
•*  anno  1690  is  not  reducible  as  being  cGtUra  Jidem  paflorum  nap* 
•*  tiaiiumy  albeit  it  narrates  a  promife  given  by  him  to  his  father 
**  before  the  marriage  in  refpe£l  the  fame  was  granted  long  pofr 
**  terior  to  the  marriage ;  and  that  the  grantor  thereof  J>y  the 
"  marriage-articles  was  provided  to  the  free  and  full  adminiftra- 
«*  tion  of  the  edate  ;  and  that  the  granting  of  a  bond  for^fuitable 
•*  provifions  to  unprovided  children  was  a  rational  deed;  anJ 
*♦  fi;und,  that  ^ir  Hugh  Campbell's  difponing  the  edate  poAerioC 
"  to  the  bond,  did  not  import  a  difcharge  thereof,  in  regard  thi 

•i  bond 
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'  bond  did  oblige  the  faid  Alexander  the  grantor  perfonally.'* — 
Fo  this  interlocutor  the  Court  adhered  on  the  8th  of  January 
thereafter. 

The  appellant  reclaimed^  and  the  Court,  upon  the  8th  of  Fe- 
bruary 17 1 8)  **  founds  that  the  fee  of  the  lands  and  hereditaments 
<<  mentioned  in  the  marriage-articles  was  thereby  provided  to 
**  Alexander,  notwithdanding  of  the  cUufe,  that  lands  and  here- 
•*  ditaments  of  1000/.  ftcrllnp  were  to  be  fettled  and  aflured,  fo 
<<  as  that  the  fame  (hould  come  and  be  veded  in  the  elded  fon 
"  of  the  marriage,  and  other  lands  ♦^o  the  yearly  value  of  i  500/. 
••  after  the  dcceafe  of  Sir  Hugh  and  Alexander  were  to  be  fettled 
w  and  aflured  fo,  that  the  fame  fhould  effeftually  remain  to  the 
"  ufe  of  the  faid  eldcft  fon  of  the  marriage :  but  found,  that  the 
*«  private  communing  betwixt  Sir  Hugh  and  Alexander  before 
•'  the  marriage,  whereby  Sir  Hugh  was  enabled  to  grant  bonds 
«•  of  provifion  to  his,  younger  children,  and  Alexander  to  become 
*•  obliged  to  the  payment  of  thefe  provifions,  and  to  undertake 
**  other  burdens  not  mentioned  in  the  faid  marriage-articles,  was     « 
*«   in  fraudem  pnnorum  nuptialium  \    and  v/ith  regard  to  the  bond 
*«  granted  by  Alexander  ((hough  long  pofterior  to  the  m.irriage) 
<*  on  the  narrative  of  the  faid  prior  communing,  and  in  implement 
««  thereof,  bearing  that  the   faid  Sir  Hugh's  engagements  and 
<^  obligements  in  the  faid  articles,  in  fo  far  as  they  were  by  the 
<*  bond  libelled,  receded  from,  were  only  made  and  granted  by 
^  him  in  compliance  with  the  fnd    Lady  Sufanna  Lort  and  her 
**  hwyers  and  friends,  that  there  might  be  no  (lop  of  the  marriage, 
^  feood  that  the  faid  bond  is  not  binding  on  the  heir  male  of  the 
•'marriage." 

Againft  this  interlocutor  the  refpondent  reclaimed,   and  the 
Court,  on  the  17th  of  July  1718,  **  found  that  the  condition  in 
**  the   bond,  that  the  provifions  to  be  granted  to  the  children 
<*  Ihould  be  in  fatisfaflion  of  their  legitim  and   executry  that 
^  might  have  fallen  to  them,  is  a  fufficient  onerous  Caufe  to  fup- 
^  port  the  bond,  albeit  eventually  there  were  no  free  moveables, 
.  •*  the  father  having  refcrved  a  fund  of  1 500/.  fterling,  yearly, 
'  *<  which  might  have  afforded  a  fund  for  provifions  to  the  children." 
The  refpondent  alfo  fet  forth  by  petition  to  the  Court,  that  Sir 
Hugh  had,  fubfequent  to  the  marriage-articles,  paid  debts  con- 
traced  before  that  time  of  a  greater  value  than  the  fum  in  quef- 
tion,  which  ought  to  be  looked  upon  as  a  valuable  confideration 
for  the  fame,  and  prayed  diligence  for  proving  that  facl: :  the 
Court,  on  the  5th  of  December  17 18,  <<  ordained  the  appellant 
**  or  his  doers  to  confefs  or  deny  the  faA,  viz.   That  Sir  Hugh 
•*  did,  after  the  marriage,  pay  debts  contra£lcd  before  to  the  value 
**  of  the  debt  fued  for.'*     The  appellant  petitioned  againd  this 
ioterlocutor,  praying  the  Court  to  give  judgment  upon  the  points 
in   difpute,   without   putting  him  to  the  necedity   of  a   fearch 
through  his  papers  to  enable  him  to  acknowledge  or  deny  Sir 
Hugh's  payment  of  fome  debts :    but  their  lordfliips,  on  the  12th 
of  December  1718,  ••  granted  diligence  at  the  rcfpondent's  in- 
^*  ftance  biefore  anfwer,  for  proving  that  Sir  Hugh  did  pay  debts 

Y  4  •*  contra£led 
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<<  contra£led  before  the  marTiage,  after  the  maniage-fettkmenti 
«*  to  the  value  of  the  debt  fa^d  for." 

A  proof  was  accordingly  adduced,  and  the  Courti  on  the  29th 
of  January  1719-20,  projaounced  the  following  interlocutor: 
'  <<  Having  confidered  the  itveral  petitions  and  anfwers  of  the  Mi 
**  partiesi  and  the  probation  adduced  by  the  refpondent^  and  tbe 
*<  whole  writings  and  documents  in  procefs,  efpeciaily  the  ro»* 
*'  riage-articleSy  whereby  the  free  and  full  adminiftration  of  the 
*<  eftate  was  agreed  to  be  fettled  in  the  perfon  of  the  faid  Ala* 
**  ander  Campbelli  with  the  bond  by  the  faid  Alexander  to  Sir 
*<  Hugh|  containing  a  faculty  to  the  father  to  grant  competent 
*<  provifions  to  his  unprovided  children,  not  exceeding  2coo/. 
''  (lerling,  in  full  fatisfa£lion  of  their  legitim  and  portion  natv- 
^'  ral,  and  all  that  could  fall  to  them  by  their  father's  deceafE^ 
**  and  the  valuable  proviGons  and  life-rent  rcferved  to  the  father 
^<  by  the  faid  marriage-articles,  whereby  be  had  a  fuffideot 
**  fund  to  have  provided  for  his  children,  if  the  faid  bond  and  ft* 
culty  had  not  been  granted,  adhere  to  the  faid  interlocutor  of 
the  17th  of  July,  1718  ^  and  find  that  the  bond  of  provifionii 
*'  favour  of  Captain  George  Cimpbell,  the  refpondent's  huftul 
'*  is  a  binding  obligation  on  the  appellant ;  and  therefore  affoilw^ 
'*  the  refpondent  from  the  faid  procefs  of  redudlion  at  die  inftancSji 
•*  of  the  appellant  againft  her." 
£nter?d  The   appeal   was  brought  from   "  feveral  interlocutory  fiea- 

3  Feb.  u  tences   or  decrees   of  the   Lords  of   Seflion  of  the  yih  of 

i7i9-*o-      fc  December   1717,  and  the  aflSrm  a  nee  thereof  the  8th  of  Ji- 
<^  nuary  following;  alfo  from  the  interlocutors  of  the  8di  of  \ 
«  February  1718,  the  17th  of  July  and  1 2th  of  December  lyA 
<<  and  alfo  from   another  ioterlocutor  of  the  29th  of  JanMfJ 
*<  1719-20/' 

Heads  of  the  Appellants  ArgumenU 

By  the  exprefs  words  of  the  marriage-articles,  Alexaodertk 
fon  was  only  to  be  tenant  for  llfe^  with  remainder  to  Ins  fori  9m 
every  other  fin  ;  and  thcfe  articles  mud  ftill  be  the  rale^  m  u*| 
deeds  of  1688  and  169 1,  executed  by  Sir  Hugh,  whereby  Al^ 
ander  was  made  tenant  in  tail,  were  not  in  purfuance  of  the  W 
articles,  but  a  dire£l  violation  of  them. 

The  deed  executed  by  Alexander  the  fon,  releaGng  Sir  Ho|^ 
of  any  of  the  covenants  in  the  marriage-articles,  and  empowerflf 
him,  notwitbdanding  thereof,  to  charge  the  eftate  wi^b  debt,  wtfi 
as  the  appellant  apprehends,  a  dircfk  fraud  againft  the  ardcks: 
for  as  Alexander,  who  was  bound  jointly  with  Sir  Hughintkft 
articles,  could  not  releafe  Sir  Hugh's  covenants  in  favour  of  tk 
jfTue  of  the.  marriage ;  fo  Sir  Alexander  being  by  the  articles  is* 
tended  to  be  only  tenant  for  life,  he  could  not  do  any  thing,  tfV 
Contra£t  any  debt,  to  be  a  charge  on  the  eftate. 

The  grant  or  affignment  of  all  Sir  Hugh's  perfonal  cftatf  codi 
pot  be  any  valuable  confideration  to  fupport  that  deed,  evd 
tliou|;h  Alex;)nder  could  have  done  any  thing  to  encjumber  tk 
ellatc  \  becaufe  the  perfonal  eftate  was  of  <io  yalue^  Sir  Hii^ 
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3eing  indebted  to  the  iflue  of  the  marriage  in  about  ijiOoo/.,  the 
lands  fettled  being  deficient  8oo/*  per  annum  of  the  value  be  co* 
reaanted  tbej  (hould  be,  and  befides  charged  with  lOjOCo/.  of 
debt. 

^  Nor  is  it  of  confequencej  that  Sir  Hugh  might  after  the  mar- 
ria^  have  paid  debts  to  the  value  of  2oooA  For,  were  that  true, 
(which  is  ftUl  denied),  yet  he  did  no  more  than  he  had  covenanted 
to  do  as  by  the  ar-ticles  the  eftate  fettled  was  to  be  free  from  all 
iocumbrances. 

Heads  of  ihi  Refpondenfs  Argument. 

The  appellant  contended  in  the  court  below,  that  the  bond 
being  only  payable  at  Martinmas,  1710,  and  the  obligee  dying 
before  that  time,  it  thereby  became  void,  and  that  thefe  words, 
'<  with  power  to  the  faid  Captain  George  Campbell  and  his 
'*  above*written,  after  elapfing  of  the  term  of  payment,  to  aik, 
*«  crave,  &:c.  and difpofi ofthefamey^  did  imply,  that  the  refpon« 
dent's  hufband  could  only  difponc  or  aflign  the  bond  after  the 
term  of  payment  was  elapfed.  But  it  is  plain  from  the  bond  it* 
fclfy  as  well  as  from  the  circumftances  in  which  the  parties  were 
at  the  time  of  granting  it,  that  the  bond  is  abfolute,  bearing  no 
condition,  only  the  term  of  payment  fufpended  to  a  day  certain, 
which  never  imports  a  condition.  There  is  a  great  diflerence  be- 
tween a  bond  of  provifion,  payable  at  a  precife  time  in  fuch  a 
year,  ^nd  one  payable  to  children  at  a  certain  age,  which  lad  has 
been  underftood  to  be  conditional ;  but  this  bond  is  payable  not 
only  to  George  Campbell  himfelf  exprefsly,  but  to  his  heirs,  exe« 
rotors,  or  afiignees.  He  and  the  refpondent  were  married  a  con* 
fiderable  time  before  the  date  of  the  bond  ;  fo  that  it  was  not  to 
be  imagined  that  the  father  defigned  that  the  bond  fhould  become 
void,  if  his  fon  died  before  the  time  of  payment ;  and  that  his 
wife  and  children,  if  there  had  been  any,  (hould  have  wanted 
fubfiftence,  which  muft  have  been  the  confequence,  if  the  bond 
were  conditional.  But  the  plain  reafon  why  the  payment  of  the 
principal  was  fufpended  till  the  year  17 10,  was  that,  at  the  date 
of  the  bond,  the  appellant's  elder  brotlier  was  a  minor,  and  if  he 
bad  lived  would  have  been  of  age  before  Martinmas  1710  s  and 
therefore  Sir  fiugh,  left  his  guardians  (hould  have  thought  them* 
felves  under  any  necelfity  of  paying  the  principal  fum  for  the  eafe 
vli  the  eftate^  fufpended  the  payment  of  it  till  his  grandchild 
Diould  be  of  age. 

Thff  granting  of  the  faculty,  by  Alexander  to  Sir  Hugh,  was  a 
rational  deed  \  nothing  being  more  juft,  than  that  the  fon,  oiu 
wbom  the  father  had  fettled  his  whole,  and  even  fo  great  an 
eftate,  (hould  confent  to  fo  fmall  a  provifion  as  one  year's  rent 
thereof  to  his  five  brothers  and  (ifters  \  nor  is  it  every  burden  in^- 
pofed  by  a  fon  upon  an  eftate  difponed  to  him  and  the  heirs  of 
the  marriage,  that  can  be  reduced  as  contra  fidem  ;  but  only  a  bur« 
den  fraudulently  impofed,  without  either  an  onerous  or  rational 
.(^ufCf  And  as  the  deed  was  rational,  fo  it  was  onerous,  fince 
\\  was  gianted  with  ^is  exprefs  ^onditiooi  tha^  it  I^kould  be  in 

lieu 


330  CASES  ON  APPEAL  IftOM  SCOTLAND. 

lieu  and  fatisfackion  to  thofe  children  of  their  fucceflion  to  their 
father *s  moveable  or  perfoual  eftarei  which  was  wholly  to  pertain 
to  the  fuid  AltxandtLr,  and  might  have  amounted  to  more  than 
the  fiim  thereby  provided  to  the  younger  children. 

Deeds  again  ft  the  faith  of  marriage-articles  mud  be  done  cither 
before  or  after  the  contradli)  and  before  the  marriage  ;  but  the 
granting  of  this  faculty  was  a  deed  done  deliberately  two  yea^s 
after  the  marriage,  when  the  faid  Alexander  was  under  no  re- 
ftraint,  or  apprehenfion  of  his  marriage  being  hindered  by  his 
father.  The  fettlement  was  already  made  and  perftdled,  and  the 
faid  Alexander  had  thereby  the  abfolute  fee  of  the  eftate,  and 
might  have  contracted  what  debts  he  pleafcd  thereon,  there  being 
no  irritant  or  refolutive  claufe  in  the  fettlement  againll  it. 

The  appellant  is  fcrved  not  only  heir  of  provifion  in  general  of 
the  marriage,  but  heir  male  in  fpecial  to  his  father,  in  the  b  irony 
of  Calder,  &c.  and  fo  cannot  quarrel  any  of  his  father's  voluntary 
and  gratuitous  deeds,  much  lefs  fuch  an  onerous  and  rational  deed 
as  the  prefent. 

The  appeUant  contended  that  the  faculty  gr^inted  by  Alexander 
was  difcharged  by  the  difpoGtion  1691.  with  abfolute  warrandice, 
which  rcferved  no  faculty  to  burden  the  edate.  But  this  difpo* 
fition,  1691,  was  only  to  fupply  an  omiflfion  in  the  former  difpofi- 
tion  as  to  fome  of  the  lands  that  had  not  been  i;  fertrd  therein,  as 
appears  by  the  nanrrativc  whereon  it  prc^eeds.  The  warrandice  in 
that  difpoiiiidu  can  never  h::  interpreted  fo  as  to  warrant  agaiaft 
the  faid  Alexander's  own  deeds,  as  thofe  proviGons  in  cScGt  wcxCi 
though  the  father  had  the  power  ol  divhion.  The  deed  granted 
to  the  father  contains  not  only  a  faculiy  to  burden  the  lands,  bat 
alfo  a  perfonal  obligation  on  the  fon  to  pay  provi lions  to  the  extfflt 
of  loocL  ;  fo  that  if  che  faculty  to  burden  the  lands  were  extin^ 
guiflied,  yet  the  perfonal  obligation  would  flili  remain. 

As  a  further  onerous  caufe  for  fupporting   tnc  faid   bond,  the 

refpondent  did  prove  in  terin'^  .  f  the  (fobatiLn  granted  to  her,  by 

her  witneiles  and  vouchers  produced  1:1  the  court  below,  that  Sit 

Hugh  had,  after  the  marriage,  paid  abvwe  2500/.  ilerling  for  debts 

of  that  family,  contra^led  before  the  marriage,  and  might  have 

proved  much  more  ;  all  which  he  might  l.ave  given  to  his  younger 

children  if  he  had  looked  upon  them  as  unprovided  for. 

Judgment,  After   hearing  counfel.    It   is  ordered    and   adjudged^  that  the 

7  June  petition  and  appeal  be  difmijfed^  and  that  the  fever al  interlocutory  Jin* 

'7*0.  tifices  or  decrees  therein  complained  df  be  ajirnicd. 

For  AppeUant,  Rob,  Raymond,     IVilL  Hami/tcfim 

<..  For  Refpondent,        T/jo.  Lutiuyche.    Sam.  Mead, 

In  the  Di(f\ionary  of  Deciiions,  vol.  2.  p.  22.  voc.  PaFlum  illi* 
citumy  the  interlocutory  judgment  of  the  Court  of  S'lflion  (8th 
Fcbru-^ry,  17^8),  finding  the  bond  granted  in  this  cafe  to  h4vc 
been  centra  jidem  tnbiilm'um  nuptialium^  and  therefore  not  binding 
on  the  heir  of  the  marria^'c,  is  dated  as  an  exifting  cafe. 
Dut  th.it  j;idj;«nent  was  afterwards  reverfed  by  the  Court  of  Scf- 
Tion  and  fuca  rcverfal  affirmed  upon  appeal* 
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Efc  parte 

The  Commflioners   and   Truftees   of  the  Cafe  71. 

Forfeited  Eftates,        -        .        -        -    Appellants  f 

George  Ogilvie  of  Lunan,  and  Mr.  John 

Ogilvie  of  Balbegno,  Advocate,     -        -    Refpondents* 

14th  December  1720. 

Forfeiture  for  Treafen. — Kirk  Patrimofty.^^i  G,  X.  e,  so.— This  aft  for  the  en- 
couragement of  vallals  continuing  loyal,  gave  them  a  Hgbt  to  bold  tbeir  Uddt^ 
&c.  of  ttte  Crown»  to  the  fame  manner  aa  they  were  held  by  the  fuperior  for-  • 

feiied  for  trealon  :  but  vaffaU  in  church -lands,  who  had  not  claimed  the  benefit 
of  the  a£ts  1633  ^^  1661,  annexing  the  fuperiorities  of  cbuich-landi  to  the 
Cruwn,  and  tiad  paid  their  fru-dutiet  to  a  fubjed  fuperior^  without  receiving 
any  new  invcftiture  from  him,  were  not  on  hii  attainder  entitled  to  the 
benefit  of  the  faid  aft,  1  G*  i.  c  20.,  but  found  to  have  right  to  hold  of  the 
Crown  on  payment  of  the  fame  feu-  duties.  Sec,  as  paid  10  the  forfeiting 
perfon. 

THE  lands  of  Lunan,  belonging  to  the  refpondentSi  were^ 
before  the  reformation,  holden  of  the  abbot  and  abbey  of 
Aberbrothock.     After  the  reformation,  the  lands,  fuperiorities^  ) 

aod  other  rights,  belonging  to  that  abbey,  devolved  upon  the 
crown,  and  were  by  the  king  ere£led  into  a  temporal  lordfliip  in 
(svour  of  the  Marquis  of  Hamilton,  who  in  virtue  of  the  grant  to  1 

Um,  became  fuperior  to  the  vaflals  of  the  abb^y,  and  particularly  ^ 

to  one  Guthrie  of  Lunan  under  whom  the  refpondents  claim.  I 

The  Marquis  of  Hamilton  conveyed  his  right  to  the  premifes  to 
the  then  Earl  of  Panmuire. 

By  an  aft  of  parliament,  1633,  c.  14.  intituled  "  A£l  anent  «^33»««'4- 

^*  fuperiorities  of  Kirklands,''    the  fuperiority     of    all    lands, 

baronies,  &c.  erefted  into  temporal  lordfliips  or  livings,  as  alfo 

the  whole  feu- farms  and  other  rents  of  the  faid  fuperiorities  for 

all  years  after  the  day  therein  mentioned,  were  annexed  to  the 

crown,  referving  to  the  Lords  of  Ertftion  the   feu- farm  rents  of 

their  faid  fuperiorities  until  they  fhould  be  redeemed  by  the  crown 

by  payment  of  a  certain  price  as  fixed  by  that  aft.     This  aft  is 

ratified  by  another  aft  of  parliament  ]60i,  c.  53.  intituled  *<  Aft  i66i,c.  51, 

**  ratifying  the  aft  of  parliament  1637,  ane-  :  \hc  annexation  of 

•*  his  majcfty's  property,  &c."   In  conf»:qu^-ilce  of  thcfe  afts,  the 

vaflals  who  before  the  reformation  held   their  I'tnds  of  religious 

boufes,  and  who  after  the   reformation  and  before  the  faid  aft 

1633  held  their  lands  of  the  Lords  of  Ereftion,  after  the  faid  aft 

1633  became  vaflalsi  and  have  been  entitled  from  that  time  to 

hold  their  lands  of  the  crown. 

James  late  Earl  of  Panmuire  being  by  aft  of  parliament  attaint- 
ed of  high  treafon^   and  his  eftate  furveyed  by  the  appellants,  as 
veiled  in  them   for  the  ufe    of  the   publick,  the   refpondents 
by  yirtue  of  a  claufe  in  the  aft  5  p.  i.  c.  22.  intituled,  <<  An  AB  5 Q. i.e. as, 
*•  Ar  enlarging  the  (ime  to  detfrmwf  the  fhimf^ffi  the  forfeited  e  fiat  es^^ 

prefentcd 
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prefented  their  exceptions  to  the  G>urt  of  SefGon  in  Scotlanc9» 
iG.i.cio.  fitting  forth  "that  by  an  aft  1  G.  1.  c.  20.  intituled  ^An  49 Ji 

•  encouraging  aU  fuperiors^  vaffals*y  tfc.  it  is  enafted,  that  if  any 
•*  his  majcfty*s  fubje£ls  of  Great   Britain,  having  lands  or  tcnc  — 
•*  mcnts  in  Scotlandi  in  property  or  fuperiorityi  fhould  be  guilty 
•*  of  the  high  treafons  therein  dcfcribcd,  every  fuch  offender,  who 
"  fliould  be  thereof  duly  convi£led   and  attitinted,  fliould  be  liable 
*'  to  the  pains,  penalties)  and   forfeitures  for  high  treafon  ;  and 
*<  that  every  Yaflal  and  vaflals  in  Scotland,  who  (hould  continue 
«<  peaceable  and  in  dutiful  allegiance   to  his  majefty,  holding 
"  lands  or  tenements  of  any  fuch  offender,  who  held  fuch  landsaar 
*<  tenements  immediately  of  the  crown,  (hould  be  veded  and  feizecf  ^ 
^<  and  are  thereby  ordained  to  hold  the  faid  lands  or  tenements 
*<  of  his  majefty,    his   heirs,  and  fuccefTors  in  fee  and  heritage 
**  tot  ever,  by  fuch  manner  of  holding  as  any  fuch  offender  heki 
^  fuch  lands  or  tenements  of  the  crown  at  the  time  of  the  attainder 
*<  of  fuchofiender.    And  alfo  ftating,  that  the  refpondents  heldfc 
*<  the  lands  of  Lunan  of  the  late  Earl  of  Panmuire  as  their  fupc— 
^<  rior;  and  that  the  faid  late  earl  held  the  faid  lands  immediately 
•*  of  the  crown;  and  that  therefore  the  refpondents  were  entitle<i 
<^  to  hold  the  lands  immediately  of  the  crown,  by  fuch  manner' 
*<  of  holding  as  the  late  Earl  of  Panmuire  held  them  of  the 
**  crown  at  the  time  of  hia  attainder. 

The  Court  of  SelEon  thereupon  (a)  found  <<  that  on  the  a4th 
^  day  of  June,  1 7 1 5^  the  property  of  tlK  faid  lands  of  Lunan,  and 
^  others  mentioned  and  defcribed  in  the  faid  exceptions  and 
**  writs  forefaid,  produced  for^the  exceptants,  did  belong  to  the 
^'  exceptants  George  and  Mr.  John  Ogilvies ;  and  that  the 
«  famen  held  of  the  late  E?rl  of  P/tnmuire,  attainted  as  their 
•*  fuperior  thereof  ;  and  find  that  the  faid  exceptants  did  do  dili- 
"  gcnce  in  terms  of  the  aft  of  parliament,  anno  i  Geo.  intituled 

•  An  Acl  for  encouraging  all  fuperiors^  kc, :  and  therefore  found 
**  and  declared  in  virtue  of  the  faid  ad>,  th^it  the  exceptants 
**  George  and  Mr.  John  Ogilvies  had  the  only  right,  title,  and  in* 
•*  tereft,  to  the  property  or  dominiuvi  utile  of  the  faid  lands,  and 
*^  h.ive  right  to  hold  the  famen  now  immediately  of  the  crown, 
••  with  the  burthen  of  a  proportion  of  the  debts  in  terms  of  the 
•*  late  act  of  parliament,  Anno  5   Gecrgii^  intituled    •  An  Acifyr 

'  *  enlarging  the  time  to  determine  claims  on  the  forfeited  ejlates^   after 

**  the  form  and  tenor  of  lbs  above  exception,  a£ls  of  parliament 
*'  above  and  therein  mentioned,  and  writs  forefaid  produced  for 
<*  the  exceptants,  in  all  points." 

The  decree  being  extraded,  the  appellants  brought  an  aflion 
for  reduction  thereof,  fetting  forth  that  the  decree  was 
erroneous,  for  that  the  refpondents  never  were  vafTalsto  the  lite 
earl  of  Panmuire,  nor  was  the  faid  late  earl,  nor  any  of  his 
predecefTors,  fuperiors  of  the  lands  of  Lunan  fince  the  faid 
acl:  of  parliament,  i633»  c.  14.  annexing  the  fuperioritics  of  all 
rhiir-h  lands  to  the  crown  5  but  that  fince  that  time  the  crowa 
wa:^   fiipLtior  of  the  lands  of  Lunan,    and    that   confcquently 

[^a\  Nr>  i^\z  to  this  ir.ccriLcuZor  ii  giv«n  in  tbo  Apt>«jl  Cafif. 

the 
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the  refpondents  were  not  witliin  the  proviGonsofjhe  A(\/orin^ 
'C9Urapng  allfuperiors^  vajfah^  &c  :  And  that  the  refpondents  had 
not  obtained  themfelves  iafcf t  within  the  time  limited  by  the  a£l  of 
pirliament. 

The  refpondents  made  defences,  contending  that  though  by  the 
a£l  1633,  the  fuperiorities  of  church- lands  were  annexed  to  the 
crow  .y  and  that  a£t  was  ratified  by  another  a£%  in  itf6i,  yet  there 
is   a  provifo  in  the  lad  recited  z€t  in  thefe  words,  **  ft  is  always 
^<  declared,  that  notwithftanding  of  this  a£l,  any  who  have  gotten 
**  or  (hall  get  any  new  infcftment  of  fuperiority  of  Kirklands  the 
*<  fame  fliall  (land  good  as  to  fuch  vaflals,  who  have  given  their 
**  confents  to  the  faid  rlglit  of  fupetiority,''  and  that  the  cafe  of 
tfie  refpondents  was  comprehended  under  this  provifo  :  for  one 
Guthrie  under  whom  they  claim,  in  the  year  1614  confented  to 
the  Marquis  of  Hamilton's  right  of  fuperiority  (in  whofe  place  the 
late  Earl  of  Panmuire  came)  by  accepting  a  charter  from  th(*  faid 
marquis  and  being   snfeft   thereon   (a).     And,  that  although  the 
refpondents  did  not  obtain   themfelves  infeft  within  fix  months 
after  the  attainder,  yet  they  ofiered  a  charter  ia  the  exchequer  to 
be  pafled  in  the  ordinary  form  within  fix  months  after  the  at- 
tainder of  the  late  £arls  of  Panmuire  which  was  proved  by  two 
^ritnefles  ;  and  that  this  was   doing  diligence  to  attain  pojftffiott^  in 
^^rms  of  the  aB  of  parliament  • 

The  Court  thereupon,  on  the  31(1  of  O(f!tober,  1719,  found, 
*•  that  there  was  no  ground  fur  a  rcduftion/* 

The  appeal  was  brought  from  <^  an    interlocutory  fentence  or  EnterH, 
^  dccn-c  of  the  Lords  of  iJeflion  pronounced  the  31(1  of  Octol^r  '*  ^' 
*•  1719-*'  '^ 

Heads  of  the  Appellant i^  Argument. 

The  refpondents  did  not  hold  the  lands  of  Lunan  of  the  late 
rl  of  Panmuire,  they  having  never  been  infeft  as  vaflals  to  him; 
therefore  they  can  claim  no  benefit  from  the  claufe  in  the  a£fc 
^  Georgii,  which  is  only  in  favour  of  vaflals,  holding  lands  of  a 
Clabje^l  fuperior  attainted  for  treafon. 

After  the  a£k  16339  neither  the  ancedors  of  the  late  Earl  of 
anmuire,  nor  himfelf,  were  fuperiors  of  the  lands  of  Lunan, 
wilt  the  crown  was  fuperior,  and  continues  fo  to  this  day. 

Vith  regard  to  the  provifo  in  the  a£l  1661,  that  provifo  has  a 

plain  relation  to  new  infeftments  of  fuperiority,  granted  by  the 

crown,  with  confent  of  the  vaflTals,  to  the  Lords  of  Errclioa  after 

^^  year  1633,  but  hath  no    manner  of  relation    to  infeftments 

granted  before  the  year  1633,  thofe,  fo  far  as  concerns  the  fu* 

pcriorities  being  entirely  made  void  by  that   adt.     The  refpon" 

tieots  did  prove  that  Guthrie,  in  whofe  right  they  claim,  was  in« 

feftby  a  charter  from  the  Marquis  of  Hamilton  in  the  year  1614  s 

but  they  do  not  prove  that  the  late  Earl   of  Panmuire,  or  any  to 

vhom  he   fuccecded,  did  obtain   a   new  infeftment   from  the 

ciovn  of  the  fuperiority  of  Lunan,  with  confent  of  the  vafial  \ 

(j)  It  does  not  tppear  ihat  any  charter  or  precept  fubfcqurnt  to  this  ha^  beer.  r;.ceU-ed 
kj  dbt  taflaJi. 

and 
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and  except  that  had  been  done,  the  late  Earl  could  not  be  f 
or  have  any  benefit  by  the  aforefaid  provifo* 

With  regard  to  therefpondent's  having  offered  a  charte 
exchequer,  the  zQ,  of  parliament  requires,  that  a  vaflal 
obtain  himfelf  infeft  within  fix  months  after  the  attaindei 
fuperior,  which  the  refpondents  have  not  done :  and  the  pr< 
a  charter  in  the  exchequer  was  not  obtaining  themfelvcj 
nor  z  doing  diligence  to  attain  pofleffion.  Nor  have  thofi 
in  the  z&  of  parliament,  do  diligence  for  attatningpoffeffionj  \ 
lation  to  vaflals,  but  to  fuperiors  :  vaifals  were  to  obtair 
felves  infeft :  fuperiors  to  do  diligence  for  attaining  poflefi 
But  if  the  refpondents  did  prefent  a  charter  to  be  paiTc 
exchequer  within  fix  months  after  the  late  Earl  of  Pan 
attainder,  no  reafon  can  be  given  why  that  charter  was  not 
and  the  refpondents  infeft  thereon,  other  than  this  thnt  tht 
of  Exchequer  refufed  to  pafs  it,  in  regard  the  refpondents 
in  the  cafe  provided  for  by  the  aA  of  parliament^^r  enco 
ell  fuperiors^  vajfals^  &c.,  as  they  were  not  vaiTals  to  the  i 
earl,  nor  he  their  fuperior.  And  it  is  certain  in  fa£l  that 
chequer  did  refufe  to  pafs  charters  upon  that  afl  of  parliai 
others,  who  were  in  the  fame  circumftances  with  the  refpo 
judging  them  not  entitled  to  fuch  charter,  and  their  cafe  n< 
prehended  within  the  a£k  of  parliament. 

The  appellants  therefore  conceive,  that  the  refpondents  \ 
entitled  to  hold  the  lands  of  the  crown  in  the  fame  ma 
they  were  holden  before  the  attainder  of  the  late  Earl  < 
muire,  and  that  the  refpondents  ought  to  pay  the  fame  fei 
to  the  appellants  for  the  ufe  of  the  publick,  that  they  were 
and  ufed  to  pay  to  the  late  Earl  of  Panmuire  before  his  atta 
Judgment,  Whereas  this  day  was  appointed  fo^^  hearing  counfel  upon  i 
^J^^  tion  and  appeal^  as  alfo  upon  the  anfwer  of  the  refpondents  ;  cot 
peared  for  the  appellants^  and  were  heard  [none  attending  fn 
'fpondents)i  and  being  withdrawn ;  after  due  conKderation  bad 
was  offered  in  this  cafe^  it  is  ordered  andadjudgedy  that  the  it 
torj  fentence  or  decree  complained  of  in  the  faid  appeal  be  n 
and  it  is  declared  that  the  rej^dents  are  entitled  to  hold  the  * 
their  exceptions  mentioned  of  the  Crown ,  in  the  fame  manner 
were  holden  before  the  attainder ^  of  the  late  Earl  of  Panmuii 
that  the  refpondents  ought  to  pay  the  fame  feu-duties  to  the  a^ 
for  the  ufe  of  the  public^  that  they  were  obliged  and  ufed  topa*^ 
latr  Earl  of  Panmuire  before  his  attainder. 

For  Appellants^    Phi.  Torke.    Ro.  Dundas» 
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Ex  parte 

The  CommiRloners  and  Truftees  of  the  For-  Cafe  7*. 

feited  Eftates,  -  -  .        AppellanU ; 

Sir  James  Mackenzie  of  Roy  (Ion,  one  of  the 
Senators  of  the  College  of  Juftice,     -    -    RefpondenU 

19th  December  1720. 

Forfnture  Jor  'Tregfcn  —^Reccgnit'tofi  to  a  Ityal  Superior,"^!  Geo,  I.  e*  so.-^An 
%6l  or'parlhmei.c  having  esaded»  that  the  Undiof  chofe  guilty  of  high  trea- 
,j^  ion,  held  cf  (ubjeO  fuperiorty  ihouid  recognofce  and  return  into  the  handi  of 

^^  the  lubje^  foperior  who  continued  Uyal }  John  Grant,  an  attainted  perfoD» 

held  his  hndi  of  Alexander  Maclcenrie  as  his  immedute  fuperior :  this 
Alexander  was  alfo  a' tainted,  anJ  he  held  of  Lord  Royftoao  as  hri  fuperiofy 
Lord  Royftoun  holding  of  the  Crown :  by  the  attainder  ot  Grant,  Lord 
Royft^Hib  was  not  entitled  to  the  property  of  Grant*s  eAate,  but  the  (aipe 
^  f  «k«s  forfeited  to  the  Crown. 

JOHN  GRANT  of  Glenmoriftoun,  proprietor  of  the  lands  of 
Auchnacaldan,  &c.  being  attainted  for  hi^h  treafon,  the  ap« 
pellants  caufed  his  eftate  to  be  furveycd  as  vefted  in  them  for  the 
nlie  of  the  public. 

The  refpondent  prefented  his  exceptions  to  the  Court  of  Sef- 
ion    dating    that     John    Grant,     the   forfeitinj^    pcrfon«    did 
Wid  the  premifes  of  Alexander  Mackenzie  of  Fraferdaie»  who 
tn  likewife  attainted  for  high  treafon,  and  that  Alexander  Mac« 
bnzie  of  Fraferdale  held  the  fame  lands  of  the  refpondent  as  his  fu- 
perior: and  contending,  that  as  the  faid  Alexander  Mackenzie  and 
John  Grant  were  fo  attainted  he  the  refpondent  had  right  to  the 
lands  and  eftate  of  the  fiid  John  Grant,  in  virtue  of  a  claufe  in 
4«aft  of  parliament,  i  G.  i.  c.  20.  intituled    <  An  ail  for  encou-  xO.  t.c.to, 
*  ^^&ng  all  fuperior Sy  viffalsy     Sec,  whereby  it  is  cnafted,  **  that 
'  if  any  fubjed  of  Great  Britain  holding  lands  or  tenements  of 
'^  a  fubje£l  fuperior  in  Scotland  has  been  or  ihall  be  guilty  of 
fach  high  treafon  or  treafons  (^^s  in   the  faid  a£):  mentioned) 
**  every  fuch  oflFender  who  {hall  be  thereof  duly  convicted  and 
attainted,    (hall    be  liable  to  the    pains,  penalties,  and  for- 
'  fcitures  for  high  treafon,  and  his  lands  or  tenements,  held  of 
**  any  fubje£l  fuperior  in  Scotland,  fhall  recognofce  and  return 
into  the  hands  of  the  fuperior,  and  the  property  (hall  be-  and 
is  thereby  confolidated  with  the  fuperiority,  in  the  fame  man* 
ner  ag  if  the  fame  lands  or  tenements  had  been  by  the  vaiTai 
"^figncd  into  the  hands  of  his  fuperior  ad  perpetuam  rtmanen' 
^  tiam  .•»»  and  the  refpondent  therefore  prayed  that  the  premifes 
*^tght  be  adjudged  to  belong  to  him  as  fuperior,  in  terms  of  the 
%^  of  parliament. 

To  thefe  exceptions  the  appellants  made  anfwers ;  and  the 

«  v^^*  on  the  20th  of  Augufl:  1719,  *•  found  that  the  exceptant 

I  *^8ht  to  the  property  of  the  forty-(hilling  land  of  Auchna- 

eald^Q^  &C.J  part  of  the  barony  of  Glenmoriftoun,  which  were 

<•  huldeo 
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^*  holden  of  the  exceptant,  as  immediate  fuperior  by  Alexander 
<'  Mackenzie  late  of  Fraferdale,  and  of  the  faid  Alexander  Mac- 
**  kenzie  by  John  Grant  late  of  Glenmoriftoun ;  hv  the  attain^r 
<<  and  convidion  of  the  faid  John  Grant  late  of  Glenmoriftoaa, 
<<  and    Alexander    Mackenzie    late    of   Fraferdale,    fince  the 
**  24th  day  of  June  1715  years,  and  before  the  2.1th  day  of  June 
**  1718  years,  for  treafon  committed  before  the  ift  day  of  June 
^*  1716  years:  and  found  that  the   exceptant  had  right  to  the 
<<  rents,  profits,  and  iffues  p^  yable  for  the  faid  lands  and  othen 
^*  from  and  fince  the  faid  24th  day  of  June  171 ;  years,  with  the 
*<  burden  of  a  proportion  of  the  debts  in  the  tevms  of  the  a£l  of 
"  parliament  5  Geo.,  intituled  *  j^n  aH  for  enlarging  the  time  t9 
'  determine  claims  on  the  forfeited  eflates ;     and  found,    that  the 
^<  public  had  no  right  nor  intereft  therein  by    the  attainder  or 
<<  convi£tion  of  the  faid  John  Grant  late  of  Glenmortftoun,  aoil 
'*  Alexander  Mackenzie  late  of  Fraferdale ;  and  therefore  fof* 
<<  tained  the  exception  prefented  by  the  faid  Sir  James  Mackea- 
'*  zie ;  and  found,  decerned,  and  declared  accordingly." 
Eotimd,        .  The  appeal  was  brought  from  "  an  interlocutory  fentencetf 
<'  decree  of  the  Lords  of  Seflion,  pronounced  the  20th  of  AugdU 

■ 

Heads  of  the  Appellants^  Argument. 

John  Grant,  the  forfeiting  perfon,  whofe  eftate  the  refpoodc0^ 
claims,  did  not  hold  that  eftate  of  the  refpondent  as  fuperior,  b**^ 
of  Alexander  Mackenzie  of  Fraferdale,  and  therefore  the  efts^ 
could  not  recognofce  or  return  into  the  refpondent's  hands  by  tS''^ 
treafon  or  attainder  of  John  Grant. 

If  the  faid  John  Grant's  eftajte  had  recognofced  by  his  treafc^^ 
or  attainder  to  any  fubjeft  fuperior,  then  it  muft  have  recognofc^^ 
to  AlrxaiiJcr  Mackenzie  of  Fraferdale,  he  being  John  Grant^^ 
fuperior.     But  Alexander  Mackenzie  having  rendeied  himfclf  in*^ 
capable  of  claiming  that  benefit  by  his  going  into  the  rebellioif 
himfelf,  the  a£l  of  parliament  takes  no  place  as  to  the  eftate  of 
John  Grant :  that  eftate  is  forfeited  to  the  Crown,  and  to  no 
fubjeft  fuperior. 

The  appellants  do  admit,  that  In  fo  far  as  Alexander  Mackeft* 
s^ie  was  intereft^d  in  the  eftate,  his  right  does  recognofce  and 
return  to  the  refpondent  \  but  no  more  can  return  to  the  refpon- 
dent than  what  belonged  to  Alexander  Mackenzie ;  that  is,  thQ 
right  of  fuperiority,  but  not  the  right  of  property^  which  belonged 
to  John  Grant. 

The  refpondent  contended,  that  though  the  eftate  would  not 
have  belonged  to  him  by  the  treafon  and  attainder  of  John  Grant 
alone,  yet  Alexander  Mackenzie,  immediate  vaffal  to  the  refpon- 
dent in  that  eftate,  and  immediate  fuperior  to  John  Grant,  being 
likewife  attainted,  the  refpondent  thereby  became  fuperior  to 
John  Grant,  and  as  fuch  was  entitled  to  the  benefit  giren  by  the 
a£t  of  parliament.  But  this  proceeds  upon  a  miftake,  as  if  the 
right  and  vaflalage  holden  by  John  Grant  of  Alexander  Macken* 
7.ie,^ere,  by  the  treafon  of  John  Grant,  extinguiChed,  and  coo- 

folidated 
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blidated  with  the  right  that  was  in  the  pcrfon  of  Alexander 
llackenzie.  This,  however,  will  not  hold,  for  the  a£l  of  parlia- 
nent  only  declares  the  right  of  the  vaifal  to  be  confolidated  with 
he  fuperiority,  where  the  faperior  did  continue  loyal  and  dutiful : 
mt  Alexander  Mackenzie  having  been  guilty  of  treafon,  this  guilt 
lid  hinder  John  Grant's  right  of  vafTalage  from  being  confolidated 
vith  Alexander  Mackenzie's  right  of  fuperiority  ;  and  that  ri^ht 
»f  vaflalage  does  (till  fubfift,  and  is  forfeited  to  the  Crown.  Nor 
:an  the  refpondent  ever  claim  the  eftatc  of  John  Grant  by  the 
ittaindcr  of  Alexander  Mackenzie,  unlcfs  he  can  firft  make  it  ap- 
pear that  John  Grant's  eftate  was  lodged  in  Alexander  Macken- 
tit'a  perfon. 

A  petition  was  prefcntcd  to  delay  the  hearing,  by  the  refpon-  Jonma!, 
dent's  agent)  praying,  "  In  regard  the  petitioner  has  not  received  '9  ^^' 
"  the  remittances  from  Scotland  he  expefled,  and  being  unable  '^*°* 
•*  to  raife  money  at  this  junfture  for  defraying  the  expenccs  ih  ■     ^ 
"  this  caufe ;  that  the  time  for  hearing  the  fame  may  be  en-    *"  ■^' 
"  Urged."    The   Houfe  being   informed,  that   the   appellants* 
counlel  were  attending,  proceeded  to  hear  the  appeal,  and  made 
the  following  order  thereon  : 

IFbertas  this  day  was  appointed  for  hearing  counfel  upon  this  Jodgnaent. 
9pp€al^  as  alfo  upon  the  anfwer  put  in  thereto ;  counfel  appeared  for 
tie  appellants  and  were  heard  {none  attending  for  the  refpondent)^  and 
tewtf  withdrawn  ;  after  due  confderation  of  what  was  offered  in  this 
<^fif^  it  is  ordered  and  adjudged^  that  the  interlocutory  jentence  or 
complained  of  in  thefaid  appeal  be  reverfed* 

For  AppellantSy    Ro.  Dundas.     Sam.  Mead^ 


^  iThc  Comminioners  and  Truftees  for  the  Cafe  7j 

\     Forfeited  Eftates,        -  .  .     Appelhnts; 

Sir  George  Stewart  of  Balcalky  Bart.  Heir 
of  John  Stewart  Efq  \  of  Grantully,  de- 
ceafcd,  -         *        -        *        .        RefpondenU 

2ift  Dec.  1720. 

Firfnturtfor  Trtafin. — Recogmtm  to  a  loyal  Suptner. — I  G,  I.  e.  ao.— An  aft 
ofparlitment  gave  to  fuperiors,  continuing  dutiful  aod  loyat^  theelU'esof 
attainted  vaflals :  to  a  vaifal  claiming  the  eftate  oF  hia  vaflal*  ic  is  obje£led» 
ootbe  1 2th  of  Septrmber  I7i9y  that  he  had  not  Continued  (hiuful  and  loyal, 
but  had  correfpondcd  with  (be  Pretender,  entertained  him  at  bis  houfe,  and 
given  him  a  prefent  of  plate  :  the  Court  of  Seffion,  on  the  i9Th  of  Odober> 
t«ro  days  before  their  powers  expired,  granted  the  objedors  a  proof  j  an^  n« 
proof  beiog  adduced  on  the  ^ift,  circumdoced  the  term  againft  themj  aad 
decerned  in  favour  of  the  claimant  s  the  judgment  is  reverfed. 

JOHN  STEWART,  late  of  Kynachin»  attainted,  was  feifeU 
and  poflefled  of  the  lands  of  Borlick,  and  Mill   thereof^ 
wJiich  be  held  of  John  Stewart  of  Grantully,  ay  his  fuperior.> 

Z  Jbha 
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John  Stewart  of  Kynachln  being  attainted  of  high  trcafon  i 
1716,  John  Stewart  of  Grantully  as  fiipcriory  in  terms  of  the  9i. 
of  parliament  i  G.  i.  c.  20.  '<  tor  encou raining  all  fuperiord^' &c. 
claimed  the  faid  lands  of  Borlick  and  Mill  thereof  as  recognMcei 
and  returned  into  the  hands  of  the  fuperiori  and  that  the  proprrf 
was  confoliditcd  with  the  fup<rriority»  in  the  fame  manner  as i 
they  had  been  rffigned  in  ihc  hands  of  the  fupertor  ad perpeiuar 
tematitKtlam,  He  alfo  obtained  hinifelf  infcft  in  the  prcmifes 
and  did  diligence  in  manner  pointed  out  by  the  a£k»  by  mean 
of  which  he  attained  poiTeflion. 

The  eflates  of  all  perfons  attainted  having  beeu  ky  z6t  of  par- 
liament vefted  in  the  appellants,  for  the  ufe  of  the  publick|  the] 
caufedfeize  and  furvey  the  f-tid  lands  of  Borlick  and  Mill  thereof] 
as  belonging  to  Stewart  of  Kynachiii  the  attainted  perfon.  Johc 
Stewart  of  Grantully,  thefuperior,  thereupon  in  purfuance  of  die 
adl  5  Gsorgii,  c.  22.  intituled  "  an  a£l  for  enlarging  the  time 
**  for  determining  claims  on  the  forfeited  rftates  "  prrfcnted  hi! 
exceptions  to  the  Court  of  ScflTion  again  (I  fuch  feizure  and  fanrcy 
infixing  upon  his  right  to  die  lands  in  ijucdion,  hi  terms  of  tb 
p£l  for  **  encouraging  all  fuperiors,"  &c.  The  apprUants  on  th 
>2th  of  September  1 7 19,  put  in  their  anfwers  to  thtfe  exceptions 
admitting  John  Stewart  of  Grantul1y*s  right  of  fuperiority,  am 
that  he  had  done  diligence  in  the  terms  piefcribed  by  the  a^  ;  bv 
they  contended  that  he  was  not  entitled  to  the  premium  containct 
in  the  adi  for  **  encouraging  all  fupertors,"  ^c,  which  was  onl] 
iritendcfd  for  fuperiors  continuing  ^*  dutiftvl  and  loyal  ;*'  whereas 
as  the  appellants  infiited,  John  Stewart  of  Grantully  had  not  con* 
tinued  dutiful  and  foyal,  but  had  comfpondcd  with  the  pretender, 
entertained  him  at  his  houfe  when  in  Scotland^  and  fcnt  him  \ 
prrfent  of  plate,  &c. 

When  the  caufe  came  to  a  hearing,  the  counftrl  for  Johc 
Stewart  of  Grantully  denied  the  fcveral  fa£ls  charging  him  ai 
umlutiful  and  difloyal,  and  contended  that  he  had  always  behaved 
as  became  a  good  fu^je£t ;  but  rhey  infilled  further,  that  tbougk 
the  fa£ls  ftated  by  the  appellants  had  been  true,  yet  that  noprool 
could  be  taken  o!  them,-  as  they  iiiferred  the  criiite  of  high  rreafooi 
which  could  only  he  tried  by  a  jury  v  they  alfo  pleaded  that  a 
proof  and  profecution  for  thefe  alleged  iacls  w^s  barred  by  tb0 
7G.X.C.19.  aft  of  indemnity,  in  none  of  the  exceptions  to  which  the  except* 
ant  was  named.  On  the  29th  of  Ot^ober  17 19,  the  Court 
*'  found,  that  fuch  fa£ts  as  may  infer  undutiful  and  unpeaceabfe 
^  behaviour  to  his  majefty,  may  (lill  be  proved  by  the  ^ubitckr 
<'  notwithlianJing  of  the  indemnity,  in  order  to  debar  the  iH 
*^  John  Stewart  of  GfantuUy  from  the  premium  allowed  toduti* 
•*  tul  fuperiors  by  the  zQt  i»®  Georgri,  intituled  **^  an*  a  A  for  en* 
^^  couraging  all  fuperiors,  vaflals,''  &c.  and  before  anfwer  granted 
**  warrant  ^or  letters  of  fird  and  fecond  diligence  for  the  publick 
to  prove  the  fa£ia  alleged  tn  their  anfwers,  or  any  other  thatcsA 
import  undutiful  and  uupeaceable  behaviour  of  the  faid  Joht 
Stewart  of  Grantully  to  his  majefty,  to  be  reported  ^fjixA 
•S^urday   ucix  ike  31 Q.  of  October."    By  a£l  of  p^nli^mcai 

thii 
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^^  was  the  laft  day  on  which  the  Court  of  SeOioil  could  htat  or 
(ronoaoce  judgment  upon  thefe  exceptions. 

The  caiife  being  accordingly  called  on  the  31ft  of  Oflober 

'7'9j  And  no  proof  having  been  produced  for  the  appellants,  the 

Court  **  circumduced  the  term  againft  them  for  not  proving  in 

^  terms  of  their  former  interlocutor  i  and  found  that  in  virtue  of 

*'  the  ads  of  parliament  referred  to  in  the  exceptions,  the  re- 

^  fpondent  has  right  to  the  property  of  the  lands  of  Borlick  and 

*^  others  contained  in  the  exceptions  and  vouchers  thereof,  which 

**  were  holden  of  the  faid  John  Stewart  of  Grantulijr,  by  John 

^^  Stewart  late  of  Kynachin  now  attainted  \  and  found  that   the 

**  £iid  John  Stewart  of  Grantully  had  right   to  the  rents,  profits, 

"  and  iflues  payable  for  the  faid  lands  and  others  from  the  faid 

^  a4thof  June  17 15,  and  in  time  coming,  with  the  burden  of  the 

^  debts  in  terms  of  the  late  a£l  of  parliament,  anno  5to  Oeorgiit 

^  intituled  <<  an  acl  for  enlarging  the  time  for  determining  claims 

**  upon  the  forfeited  cftates." 

I     The  appeal  was  brought  from  an  interlocutory  Tentence  or  de-  ^"^^* 

ttee  of  the  Court  of  Seflion  of  the  3 1  ft  of  Odober  1719.  \]t^ 

Heads  of  the  JlfpelhnU*  Argument, 

The  Court  of  Seflion  did  not  admit  the  appellants  to  the  proof 
tf'the  difloyalty  of  John  Stewart  of  Grantully,  when  they  gave  ia 
<k!r  anfwers  upon  the  i^th  of  September  17 '9i  but  delayed 
I^Dg  their  judgment  till  the  29th  of  Oclobcr,  and  they  then 
|«e  the  appellants  only  two  days  time  to  prove  the  feverai  fa£la 
iFdifloyalty  infifted  upon,  when  at  the  fame  time,  they  cculd  not 
kthat  fpace  bring  evidence  of  thefe  fa£ts  from  a  remote  county^ 
Miere  Stewart  of  Grantully  lived. 

Hetids  of  the  RefponJtnfs  Argument. 

Iliough  John  Stewart  of  Grantully  thought  he  had  very  good 
keafon  to  appeal  a^ainfl  fuch  part  of  the  judgment  as  allowed 
Ay  proof  of  the  fafts  infifted  upon^  which  was  in  a  mantier  prd- 
Mog  treafon  againft  him  in  an  irregular  way  after  the  indemnityy 
and  after  the  three  yeats  limited  for  fnch  profeCutions  ;  yet  he, 
onfcious  of  his  own  iilnocehce  fubmitt£d  to  thlS  irregular  mode 
tf  inquiry.   But  when  that  liberty  was  graAedi  the  appellants  did 

.  M  aim  at  ekamining  one  witnefs^  or  take  out  any  otder  for  that 
ptftK)fe  ;  though  doubtlefs  there  were  at  that  tittle  in  EdiilbUrgh 
Aundance  of  people  thoroughly  converfant  with  Stewart  of 
6raotoIiy*s  behaviour  during  th6  whole  time  of  the  rebellions 
As  to  the  (hortnefs  of  the  time  the  appellants  complain  of  it 
iHthout  any  ground,  for  whed  this  cdufe  wad  firft  tinder  the  con« 
fideration  of  the  Court,  the  appellants  did  not  pray  for  a  commif- 
ton  to  examine  witoeflcs ;  and  when  the  Courts  after  in  adjottrn* 

'  AeoC,  met  again  on  tht^ld  of  OAober,  yet  the  appelUilts  tiever 
Mdeavoorcd  to  bring  on  the  caufe.  or  ptayed  for  fuch  eommiiBon^ 
Aoogh  they  knew  that  the  Court  was  limited  to  determine  aU 
llrfc  cafes  before  the  1  ft  of  November.     When  the  cauf<J  ykts  at 

Imgih  heardi  the  Court  iudui^'eH  the  api^:llaots  withthc  comtniflion 

Z  a  they 
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they  alked  but  they  made  no  ufe  of  it.  Notwlthftanding 
fiiortnefs  of  the  time,  which  was  all  that  the  judges  could 
if  there  had  been  any  ground  for  this  inqcuiry,  there  is  no  i 
but  the  appellants  would  have  had  their  witneiTts  in  readi 
and  any  negligence  on  their  part  cannot  hart  the  refpondcn 
deprive  him  of  tlie  benefit  allowed  by  Ttii  of  parliament 
periorSy  fince  he  has  done  every  thing  which  that  tlGl  require 
After  hearing  counfel.  The  quejlion  was  puty  whether  the  fa 
creejball  he  reverfed :  it  was  rejolvid  in  the  cffirmative. 

For  Refpondent.       Sam.  Mead.     WHU  Hamilton. 

The  report  of  this  caufe  was  taken  from  the  printed  ca( 
the  refpondents  only  \  that  for  the  appellants  could  not  be  ft 
after  a  fearcb  ia  (everal  publick  and  privaite  libraries* 


Cafe  74.  The   Commiffioners  and  Truftees  of   the 

Foder't  Forfeited  Eftates,  -         -         -         Appellat 

f.  ti*      '  Patrick  Farquliarfon  late  of  Inveray,  Etc^       Re/pond 

pth  Jan.  1 720-1. 

/r)5i  Dewnmfratk '^Mift:(mer.'^T\it  attairder  tnd  forfeiture  of  Ali 
Farquharfun,  did  not  atfe^t  a  perfon  of  the  f<une  (ornamQ  and  deCci 
but  bearing  the  Cbiiftiaa  name  of  Patrick. 


VI*  Com- 
midioners 
of  Forfei- 
tures V.  Gor- 
don. No.  60 
hereof. 


foccredy 
iS  Dec. 
1719. 
Jadgmeat, 
f  Jan. 
17ao-£i. 


TjT  an  aft  of  parliament  1  Geo.  r.  c.  42.,  it  was  cnaftedj 
^  if  amougft  others,  Alexander  Farquharfon  of  Inveray,  fl 
not  render  himfelf  to  one  of  his  majcfty's  juftices  of  the  p 
on  or  before  the  la(l  d^ty  of  June  I7r6,  he  (hould  (land  atta 
of  treafon  from  the  12th  of  November  1715.  By  virtue  o: 
other  afts  of  parliament  i  Geo.  t.  c.  50.,  and  4  Geo.  i.  < 
the  appellants  feized  and  furveyed  the  refpondent's  eftate  as  v 
in  them^  by  the  attainder  of  Alexander  Farquharfon. 

The  refpondent  in  terms  of  the  a£l  5  Geo.  1.  c.  2a.  prefi 
his  exceptions  to  the  Court  of  Sefiion^.  fetting  forth  his  title  t< 
lands  fo  feized  and  fi^rveyed|  and  contending  that  the  attaind 
Alexander  Farquharfon  did  not  affeft  Jiim  ;  and  the  Court  o 
19th  of  Auguft  J719,  gave  judgment  in  his  favour. 

The  appeal  was  brought  from  <'  an  interlocutory  fenren 
<<  decree  of  the  Lords  of  Seflion  of  the  19th  of  Auguft  171^ 

After  hearing  counfel,  //  is  ordered  aAd  adjudged^  that  th 
petition  and  appeal  he  difmijfedy  and  that  the-  interlocutory  fentei 
decree  therein  complained  0/  be  affirmed. 

This  appeal  is  on  a  point  precifely  (imihr*  with  that  aj 
Alexander    Gordon   of  Auchiotoalr>  25th  Fcbiuary  17  ij 
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(tfo.  6#  of  this  Colled  ion,  it  Is  not  necelTary  to  be  further  ftated. 
No  printed  cafes  in  the  prefcnt  appeal  were  found ;  perhaps  none 
night  be  printed. 


■a* 


The  Commiflioners  and  Truftees-  of  the 

Forfeited  Eftates,  .  .  •  appellants;    q^  „^ 

John  Hog,  Merchant  in  Edinburgh,     -        Refp(mdent. 

1 8th  Jan.  1 720-2 T. 

7rmfi,'^Tcrfeiture  forTnaJorh'^A  difpofidon  held  WiFc^oal  to  eoAvey  la 
ehaccj  which  was  cxecuctd  by  a  truftce,  aod  not  confeotcd  to  by  the  troAcr. 

r  1  PON  the  attainder  of  the  Vifcount  of  Kenmuir  for  high 
^^  treafoni  the  appellants  caufed  feize  and  furrcy  the  ancient 
^ate  of  the  family.  The  refpondent  by  virtue  of  the  a£l  5  G.  i. 
c-  22.  put  in  his  exceptions  to  the  Court  of  Seflion,  againfl  the 
(aid  furvey,  in  fo  far  as  concerned  fome  houfes  and  lands,  lying 
near  the  town  of  New  Galloway.  He  ftated  that  he  had  por« 
chafed  thefe  houfes  and  lands  from  George  Hume  of  Whitfield, 
%ith  confent  of  Captain  James  D alzell ;  and  he  produced  a  dif« 
pofition  in  his  favour  with  fafine  thereon,  dated  in  171 2.  Both 
thefe  perfons  were  attainted  aftex  that  date,  for  high  treafon. 

The  appellants  dated  in  anfwer  to  this,  that  the  eilate  of  Ken* 

iBiir,wa8  about  the  year  1643,  charged  with  fomuch  debt,  that 

h  was  judged  expedient  to  purchafe  decrees  of  apprifing  to  be  held 

by  a  truftee  for  the  behoof  of  the  Vifcounts  of  Kenmuir.    That 

Accordingly  a  decree  of  apprifing  was  purchafed  for  this  purpofe 

in  1646,  which  after  fome  mcfne  conveyances  came  to  the  hands 

of  George  Hume  of  Whitfield,  dill  as  a  truftee  \  and  he  was 

feifed  in  the  edate  by  virtue  of  a  charter  from  the  crown  in  1701. 

That  this  George  Hume,  in  J711  transferred  his  trud  right  to 

Captain  James  Dalzell,  but  the  latter  was  not  infeft ;  and  that  the 

conveyance  by  Hume  and  Dalzell  to  the  refpondent  was  void, 

being;  made  by  the  truftee,  without  any  confent  by  the  vifcount 

of  Kenmuir. 

The  Court  of  Seffion  on  the  15th  of  September  1719,  *'  found 
<*  that  neither  William  late  Vifcount  of  Kcfnmuir,  George 
■«  Hume  of  Whitfield,  nor  Captain  James  Dalzell,  were  entitled 
^  unto  the  tenements  and  acres  mentioned  in  the  excepfion,  in 
^  their  own  right,  or  to  dieir  own  ufe»  or  any  other  perfon  in 
^  trud  for  them  on  the  24th  of  June  1715,  or  at  any  time  fincc ; 
<<  and  found  that  the  refpondent  was  then,  and  has  been  ever 
«*  6nce,  Teded  in  the  right  of  property  of  the  premifes."  ^ 

The  appeal  was  brought  from  "  an  interlocutory  fentence  or  Enrered, 
I*  decree  o£  the  Lords  of  Seflion,  made  the  15th  of  September  i^  Dec. 

Mi7,9.-    '  „  "''^- 

Z3  (la 


J44  CASES  OM  APPEAL  PROM  SCOTLAND.' 

(In  this  appeal  the  appellants'  cafe  onl^  was  foaod ;  it  (bted 

fomr  of  the  circumilances  oti  which  the  allegation  of  trail  wi^^ 

founded,  but  too  indillin6lly  to  be  here  detailed.) 

Jiidfmenty  After  hearing  couniVl,  Jt  is  ordered  and  adjudged  that  thefi 

iS  J«n.         Mihon  and  appeal  be  difmifed^  and  that  the  inter lo^utorj  fenteacf 

dfcrfe  tbtmn  compkiined  oj  U  affirmtdn 


Ctfc  7d.  The  CommifTioflcrs  and  Truftees  of  the 

Forfeited  Eftates,        -        -          -  Appellants  i 

Sir  Qeorge  Stewart  of  Balcafky,  Bart.        RefpcnderA. 

20  Jan.  lyao-ai, 

fiaf'T'Tvrftiture  ff  Trej/ort'^-A  crown  ▼affil  in  1707  fdlt  and  dtfpoMIW 
cftace  to  an  onerous  pui chafer*  with  procuratory  of  refigiiacioOf  tad  flihf 
ufual  claufes,  and  the  prite  is  paid  :  the  crown  vaflal  in  1715  is  attainted  fa 
trrai'on,  and  the  purchaier,  who  had  not  completed  ht3  title  by  inftftflMf^i 
makes  rrfignation,  and  takes  fifine  on  a  charter  from  the  cnma.^TIi 
efiaie  was  not  foifeitcd  by  the  attainder  of.  the  feller. 


/ 
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Y  an  a£l-  of  parliament  i  Geo.  i.  c.  42.  intituled  *^  an  aAfar 
<<  the  attainder  of  George  Earl  of  Marifchall  and  others' 
John  Stewart  of  Invernytie  was  attainted  of  high  treafon.  Tte 
appellants  thereupon  caufed  what  they  deemed  to  be  bisefiit^ 
particuUrly  the  Linds  of  Gafkinhall,  and  others  in  the  paiifti^ 
Kilfpindy  and  n/ire  of  Perth,  to  feized  and  furveyed  for  the  ^ 
of  the  publick. 

John  Stewart  of  Grantully  in  purfuance  of  the  a£l  5  Geal* 
€•22.  prcfented  his  exceptions  to  the  Court  of  StfTion  againftthv 
faid  feizure  and  furvey,  fctting  forth,  that  in  May   1707,  the  bii 
John  Stewart  of  Invcrnytie  by  a  mutual  agreement  entered  into 
with  John  Stewart   of  Grantuliy^  obhged  himfelf  to  convey  th 
faid  lands  of  Gaikinhall,  and  others  to  Grantully,  and  his  heirSi 
fubjedl    to  the  jointure  of  Invernytie's  mother  ;   in   confideratioS 
whereof  John  btewart  of  Grantully  obliged  himfelf  to  pay  atlhC 
rate  of  thirteen  years*  purchafc  of  the  rent  payable  in  kind,  ani 
eleven  years'  pui chafe  of  the  rent  payable  in  money  :  and  10  pui' 
fuance  of  this  agreement,  John  Stewart  of  Invernytie,  with  con* 
fent  of  Mary  his  wife,  on  the  nth  of  Auguft  1709,  executed  a 
difpofition  of  the  prcmifes  in  favour  of  John  Stewariof  GrantuUyi 
which   was  judicially  ratified   by   the  wife  ;  and  the   purchafe 
money,  30,00c/.  Scots,  was  paid  to  the  difponer  on  the  day  of 
executing  the  difpofition,  and  a  receipt  granted  for  the  fame  : 
^  That  on  the  30th  of  September  1712,  Inverny  tie's  mother,  fa 

Hn  onerous  confideration,  conveyed  her  jointure  iiiuing  ont  of  the 
premifes  to  James  Baird,  Merchant  in  Edinburgh ;  and  on  the 
ftb  of  OQpber   17  u>   Mr*  Baii4  conveyed  the  fame  tojoha 

Stewart 


1 


CASES  ON   APPBAL  FROM   SCOTLAND.  343 

Stewart  of  GrantuIIy,  who  immediately  after  entered  into  poiTsf- 
fion  of  the  premifes  and  continued  thcrrcin,  and  received  the  rents 
and  profits^  till  his  death  .  and  that  Grantully  on  the  procuratcry 
of  refignation  contained  in  the  difpoHtion  by  Invernytie,  in  his 
iarour,  after  invernytie's  attdinder,  obtained  a  charter  from  the 
crown,  the  fuperior  in  February  i^iS,  upon  which  he  was  duly 
inkftm 

To  thefe  exceptions  the  appellants  made  anfwers  that,  as  In« 
remytie  alone  was  infcfc,  at  the  tim«  of  the  attainder,  the  edatc 
was  thereby  forfeited.     The  Court  of  SefTion  on  the  i6th  of  Sep- 
tember 1719,  ^^  found  th;it  on  or  before  the  24th  of  June  17159 
«  the  exceptant  was  in  polTvlIion  of  the  lands  and   others  men« 
<«  vioned  in  the  exceptionsi  by  virtue  of  a  difpoAtion  and  deed  of 
«  coiiTeyance  of  the  property  thereof,  made  and  executed  before 
«*  the  I  ft  day  of  Augufl  17 14,  and  that  in   virtue   of  the    faid 
««  ligbts  and  poflciTion,  the  exceptant  has  good  right  to  the  pro- 
««  perty  of  the  faid  lands  and  othcrrs  mentioned  in  the  exceptions, 
«  and  to  the  rents,  KTues  and  profits,  fince  the  faid  24th  of  June 
•*  ^7'5»  and  in  time  coming." 

lie  appeal  was  broui^ht  from  an  interlocutory  fentence  or  dc-  Entered 
creeof  the  Lords  of  SefTion,  of  the  i6thof  September  1719.  *•  ^^' 

John  Stewart  of  Grantully,   the  original  rcfpondent,  halving  *^'^* 
died,  the  appeal  was  revived  againft  Sir  George  Stewart,  his  heirj 
(know  rcfpondent. 

.:  Heads  of  the  Appellant^  Argun^nt. 

The  Court  of  Seflfion  had  no  manner  of  jurifdiAion  in  this 
dk{a)^  fince  the  attainted  perfon  was  fo  far  interefted  in  the 
feads>ttiimed  by  the  rcfpondent,  that  he  was  the  only  perfon 
rto  ftood  infeft  in  them  as  the  vaflal  of  the.  crown  ;  a  fcrcond 
fod  of  conveyance  to  any  other  perfon,  with  infeftment  taken 
^bn  it,  would  have  been  preferable  to  the  refpondent's  right, 
M  would  h^ve  vefted  the  property  in  the  fccond  difpon:?e. 
The  attainted  perfon  being  the  proprietor  of  tiic  lands,  the 
became  forfeited  by  his  treafon  and  attainder,  without  re- 
Co  any  pergonal  right  or  diipofition  upon  which  no  infeft* 
ffeent  bad  followed  ;  and  there  is  no  Uw  in  Scotland,  to  fupport 
[Aeba  perfonal  right  againd  theefTc£t  of  a  forfeiture.  The  law 
no  regard  to  covenants  made  between  the  attained  perfon  and 
finy  third  party,  concerning  fuch  lands,  if  fuch  third  party  have 
;flbt  completed  his  right  before  the  treafon  or  attainder  :  and  if  in 
^inycafe  a  purchafer  fuficr,  it  is  by  his  own  iivfglecl,  fiuce  when 
^fee  Riade  a  purchafe,  he  ought  to  take  care  to  complete  his  right  in 
S  Jegal  way. 

'nie  rcfpondent  alfo  infided  upon  the  afl  i  Geo.  c.  20.  <<  for 
^  encburaginf^all  fuperiors,"  &c.,  by  which  the  rights  of  lawful 
eveditors  are  falved  \  and  upon  the  a£t  appoiuting  commiffioners 

*''(^1  Set  the  cafe,  Commifnoners  of  Forfe^cum  ▼.  Drummond,  No.  64.  of  this  CoU 
gOaan  fur  an  ti|ilunarion  of  ihit  argusncnu  Ic  \%  cbtious,  hoMrcvcr,  that  U»  Couic 
Mtf  jufil'diAkw  ia  thi^  ca;e. 

Z  4  to 
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to  inquire  of  the  eftates  of  certain  traitors,  by  a  claufe  in  whidi^ 
difpofltions  made  even  after  the  34th  of  June  1715  are  dedaiedl 
to  be  as  good  in  law,  ^s  if  they  had  been  granted  before  that  dayi 
the  valuable  confidcration  being  proved  otherwise  than  by  toe 
narrative  of  the  deed.  But  when  he  puts  his  cafe  upon  thefe  a£U| 
he  muft  admit  that  the  Court  of  Seilion  had  no  jurifdi£lion»  be« 
caufe  thefe  a£ts  and  claufes  of  them  made  ufe  of  by  the  refpoo* 
denty  do  all  concern  claims  that  were  to  be  tried  before  the  ap- 
pellantS)  to  or  upon  landsi  where  the  legal  eftate  was  vefted  ia 
the  forfeiting  perfon.  The  a£l  firft  mentioned  hath  relation  onlf 
to  creditors  for  payment  of  juft  debts,  which  is  not  at  allthi 
refpondent's  cafe.  Although  the  other  a£l  does  declare  difpofi- 
tions  made  after  the  24th  of  June  1715,  to  be  as  good  in  law  si 
if  they  had  been  executed  before  that  time,  it  determines  nothing 
as  to  the  import  or  efFedt  of  difpofltions  without  fafine,  whidi 
were  executed  before  that  day,  but  leaves  them  to  the  fame 
cfFedl  they  would  have  had,  if  this  a&  bad  not  been  made  ;  and 
therefore  if  before  this  law  a  difpofition  without  infeftment  could 
not  be  fet  up  in  bar  of  a  forfeiture  tliis  a£k  makes  no  alteration  of 
the  former  law. 

Heads  of  the  Refpondinfs  Argument. 

It  mufl:  at  fird  fight  appear  inconfiftent  with  every  known  pria< 
ciple  of  law  and  equity,  that  a  purchafer  for  an  onerous  confider« 
ation,  or  in  poflefTion  of  an  eftate  purchafed  for  about  ten  Of 
twelve  years,  and  receiving  the  rents  and  profits  during  that  time 
ihould  forfeit  that  very  eftate  by  the  attainder  of  the  vendor  fa 
many  years  after  the  fale. 

Though  a  fubfequent  difpontion  for  a  valuable  confideratioa 
without  notice,  with  infeftment  recorded  before  that  to  the  re- 
fpondent,  might  be  preferred  to  his,  yet  fuch  preference  can  onlf 
be  given  to  fuch  purchafer,  who  firft  recorded  his  infeftment* 
But  the  grantor  was  neverthelcfs  legally  divefted  by  the  firft 
conveyance ;  and  the  fecond  conveyance,  though  good  to  Ad 
purchafer  without  notice,  would  be  a  wrongful  ^(S,  in  the  granffl 
for  which  he  might  be  punilhable  criminally,  and  any  other  eftaM 
he  might  have  would  be  liable  to  make  fatisfadion  to  the  firft 
purchafer.  As  to  the  grantor,  therefore,  the  deed,  under  wliidi 
the  refpondent  claims,  divefted  him  of  the  property,  and  the  fC- 
fpondeiit  might  at  any  time,  without  any  further  conveyance  oi 
authority  from  the  grantor  have  had  infeftment,  and  has  now  a& 
tually  obtained  fuch  infeftment,  without  any  other  Vight  from  the 
grantor ;  nor  has  the  grantor  made  any  fubfequent  conveyance  U 
give  occation  for  any  competition. 

If  the  grantor  were  not  wholly  divefted,  yet  by  the  aA  of  par 
liament  1690,  c.  33.  "  for  fccurity  of  creditors,  vaflals,  and  hein 
**  of  entail  of  perfons  forfeited,"  it  is  exprefsly  ena^ied^  that  al 
eftates  forfeited  fliall  be  fubjc£t  to  all  real  adtions  and  claims  againll 
the  fame  ;  and  by  this  a£l  the  refpondent's  cafe  would  be  withif 
the  provifions  of  that  a£l,  fince  his  is  a  real  claim  upon^  irathei 
of^  au  eftate. 


CASES  OH  APFEAL  TSJOU  SCoTLAlOy;  345 

By  a  claufe  in  the  aft "  for  appointing  commiflTioners  to  inquire/' 
Src.  all  conveyances  made  by  the  forfeiting  perfon,  even  after 
:he  24th  of  June  17159  are  declared  to  be  good,  if  the  onerous 
:oafideration  be  proved  i  much  more  ought  this  which  was  made 
in  17079  and  the  price  admitted  by  the  appellants  to  have  beea 
paid.  As  this  a£l  has  provided  for  every  demand  in  equity  as  well 
IS  in  law,  though  it  (hould,  for  argument's  fake,  be  admitted,  that 
the  property  of  the  eftate  was  not  abfolutely  or  finally  vefted  in 
the  refpondent,  yet  certainly  in  equity  he  had  the  only  title  to  it, 
ind  the  grantor  had  no  title  in  equity,  nor  could  he  forfeit  any 
eqaitable  intereft,  which  was  not  in  him,  but  in  the  refpondent. 

After  hearing  counfel,    //  //  ordered  and  adjtidged  that   the  Jodgnaail^ 
petition  and  appeal  be  difmiffed^  and  that  thf  int^hcutory  fent^nci  9r  *^  J*"*  • 
decree  therein  complained  of  be  affirmed* 

For  Appellants,   Ro.  Dundas.     John  Willes. 
For  Refpondent,  C.  Talbot.        fFilL  Hamilton^ 


The  Commifljoners  and  Truflees  of  the 

Forfeited   Eftates,  -        .        .        Appellants  •^    Cafe  77; 

Sir  George  Stewart  of  Balcafky,  Bart«  Refpondent.     ^ 

23d  Jan,  1720  21. 

Fiar.^mForfelture  for  Treajon, 

ANOTHER  queflion  of  the  fame  nature  as  in  the  lad  appeal, 
arofe  between  the  fame  parties,  in  regard  to  the  lands  of 
Waterftown.  The  titles  of  the  refpondent  to  thefe  lands  flood  in 
die  fame  fituation,  as  his  titles  to  the  lands  of  Gafldnhall.  No 
cifes  have  been  found  on  the  prefent  appeal.  That  the  queftions 
were  the  fame  in  this  and  the  laft  appeal,  appears  from  the  report 
«f  the  Englifli  Judges  on  the  point  of  jurifdi£lion  in  the  0)urt  of 
Seflion,  (Journal,  ii  M^rch  1719-20,)  which  they  left  undecided. 
The  judgment  of  the  Court  of  Seflion,  in  favour  of  the  re« 
fpondent's  predeceflTor,  was  pronounced  on  the  loth  of  September 
1719. 

The  appeal  was  brought  *«  from  an  interlocutory  fentcnje  or  Fnterrf, 
•«  decreeof  the  Lords  of  Seflion,  of  the  10th  of  September  1719.''  ai  Dec 

After  hearing  counfel,  //  is  ordered  and  adjudged  that  the  faid  *7»9- 
fetitien  and  appeal  be  difmijfedy  and  that  the  interlocutory  fcntence  or  ^^^f^"^* 
0kcree  therein  complained  of  be  affirmed.  ^  1 7  20  •  a  u 
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Sfuil?'  William  Hamilton,  of  Grange,  Efq;       -       jlf^e. 
i*"d«.       George  Bofwell  Efq;         .        -        .  Rejpi 

fofbc5,  3divi.  1720-21. 

92  Nof*  Mintr'ity  tind  L'Jton.-^Jui  Marhu''-JC9urtr]y -^ A  miner  wife,  wh 

f70(.  was  iDiijort  \%  reponcd  en  the  head  of  Minority  and  Lefion,  agi 

deeds  executed  by  her,  wirh  confenc  of  her  hu&and  :  but  Cuch 
the  major  hu/band  excluded  h  s  jut  mariti  and  courtefyy  -tboai^h 
extend  toenforte  a  warrandice  or  tke  dcedi  execdted  bj  the  wifi 
he  wii  fjiccially  bound. 


A' 


FTER  the  determination  of  the  former  appeal^  (N 
/  this  ColleAion,)  whereby  it  was  found,  that  the  inf 
of  the  appelUnt's  wife  not  being  quarrelled  in  her  Itfetin 
fufficient  to  fupport  the  courtefy  of  the  hufhand ;  the  s 
brought  a  frcfli  appeal  9gain(l  fun  dry  of  the  early  intei 
pronounced  in  the  caufc  by  him  and  ^is  wife,  in  her  1 
dgaiQft  the  refpondcnt.  On  the  19th  of  December  i^ 
Court  *<  found  that  Margaret  Bofwell,  the  appellant's  wil 
*<  minor  when  (he  fubfcribed  her  contrail  of  marriage  a 
*<  writs  craved  to  be  reduced,  (he  ought  to  be  reponed 
'*  the  fame  upon  enorm  lefion  ;  and  ordained  parties  pre 
«*  to  be  further  heard  if  the  faid  Margaret  Bofwell  was 
'^  Icfed  by  fubfcribing  the  writs  aforefaid ;  but  found 
*'  appellant  being  mnjor,  and  not  having  proved  concuflTi 
*'  the  qualities  alleged  by  him  were  not  relevant  t 
**  contravention  to  rrponc  him  againft  the  deeds  fubfcribe* 
'<  before  and  after  the  mairiage,  and  therefore  ^flbilzied  the 
*^  dent  from  the  rcduQion  at  the  appellant's  inflance  :" 
this  interlocutor  the  Court  adhered  on  the  23d  of  Fcbri 
22d  of  June  1-703  :  And  on  the  ift  of  July  1703,  th 
*^  repelled  the  nullity,  th^t  the  faiher  being  curator  to  his 
*^  ttr  could  not  take  a  difcharge  to  himfclf  from  his  daug 
*•  her  contrafl  of  marriage  of  her  curator's  accounts; 
*^  mitted  to  the  Lord  Ordinary  to  tdke  infpeclion  of  the  ; 
**  produced,  and  inftruftious  thereof^  for  inferring  or  li 
<*  from  enorm  ieiion,  and  to  hear  parties  procurators 
•«  upon/ 

Cohirfcl  being  heard  on  the  faid  accounts,  and  a  repc 
to  the  Court,  their  lordihipsy  on  the  27th  of  the  faid  q 
July,  **  found  fufficient  inftruclion  of  enorm  lefion  to 
<*  the  appellant's  wife  agajnft  the  contra£l  of  marria 
*'  deeds  following  thereupon,  and  to  oblige  the  refpon 
'<  count  and  reckon."  to  which  the  Court  adhered  on  t 
of  November  thereafter.  After  an  account  taken,  the 
on  the  25th  of  July  1705,  **  found  that  the  annual  rent 
<*  principal  furas,  and  the  rents  of  the  acres  and  others  be 
**  to  the  appellant's  wife^  mud  enter  into  compute  for  d( 
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g  whether  (he  was  cnormly  lefed  by  her  contraA  of  mar* 
ajre ;  and  found  that  (he  was  cnormly  lefed  ;  and  that  the 
fpondent  was  not  liable  to  account  for  the  f^tid  annual  rents 
id  rents,  in  refpeft  they  were  difchargtd  by  the  appellant, 
ic  hu(band,  who  was  major." 

fter  further  proceedings  in  the  count  and  reckoning,  and  the 
ondent  luring  got  credit  for  the  fum  of  6000  merks,  given 
marriage  portion  to  his  dau^^hter,  the  Court,  on  the  16th 
[anuary  1708,  *^  found  that  the  refpondent  had  in  his  hands, 
t  the  time  of  the  marriage,  of  by-gone  rents  and  annuJ 
ent:^,  the  fum  of  scp/.  10/.  Scots,  over  and  above  all  his  de- 
urfements,  for  aliment,  cxpences  of  plea,  and  other  cxpences, 
nd  annual  rent  thereof,  cxpences  cf  the  wedding  and  wedding 
loath<,  public  burdens,  reparations,  and  others,  depur/ed  by 
im  for  his  daughter  preceding  the  mjrriagc." 
^he  appellant  and  his  wife  afterwards  applied  6?  per/rjon  ro 
Court,  dating,  that  as  it  appeared,  that  inilead  of  t/iedau^A- 
( being  indebted  to  the  father  at  the  time  of  the  oarr/age,  af 
pretended,  he  was  in  her  debt  509/.  1  c/.  Scots,  fo i^e  kii 
Turn  as  a  reward  to  engage  him  to  take  her  eftjtf;  irdthsj 
efore  prayed,  that  they  might  be  relieved  agaioil  tbis  tranN 
en  as  being  fo  much  impofcd  upon :  But  the  &eri^  on  the 
of  July  1706,  "  afluilzied  the  refpondent  from  tkicdac^fcn 
a  the  appell  mt'sinllance,  in  fo  far  as  conceraedliis/tfflMicr 
:ourtefy,  but  declared  the  obligement  or  bordfo  iiin  bw  tkz 
ippelLint  to  caufe  his  wife  to  make  good  the  dqwiasa  bscer 
a  certain  penalty,  to  be  void  as  to  the  appelijac'i  wikad  let 
keirs,  and  reduced  in  fo  far."     And  oo  ihi  piofic  u  J 
tDth  their  lurdlhips  <<  reponed  and  redoredrhe  tffdliez'y  v.:; 
againll  the  feveral  deeds  executed  by  her  ar  ik  case  c:  r.-.- 
marri'ige,  and  reduced  the  fame  as  toherisaai*  A.*:::.-: 

:22dof  July  1707,  the  Court  "rcfufed»«iK  2Sea;;t.- 

lant,  or  reduce  the  deeds  as  to  him." 

The  appeal  was  brought  from  ♦«  part  of  tniidbcsr:.-T  ;'--.  -  .  _^ 

tences  or  decrees  of  the  Lords  of  Seffiot  die  i^s  cr  I  -.   •    '  '' 

Lcmber  1701,  and  25th  July  1705,  aoddt nDi&£rx •:..-.    ••  .- 

ihercgf." 

HeaJs  of  iht  AppeUut/ Afmm. 

The  faid  Margaret,  the  wife,  maaaaxdkxibtf  e^^.  ..  .• 

:fe  deeds ;  fnc  had  at  that  time 

:ds  being  executed  withott  tkv 

re  not  only  deeds  without  dbeir 

:ir  own  favour,  fince  they  diUqpBiraaBn  cf  «  •  ^^^ 

eipts,  upon  the  recital  oi aMmmhUf  vsei  -  * 

fuch  thing,     If  thefe  deeJsiBjrffH  aa  wtiz- 

J  joint  obligation  of  the ^pdbraiiil;  ki  a  -' '    .' 

n  can  have  no  acceffi<i%jK#fptR«  cc^  -*     -   i"-i 

ly  accefTiry  to  the  wifc'i,  *"*-*    ' "  prln- 

It  is  certain  there  was  mj/mimkht  £«  .  - r  '^n  r, 

lead  of  Icuiiig  his dnpKriariraici^  -.-  *.  1  ".Ci'^       ^'-  •^- 


he 
•  -  -  u  re- 
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wholly  mifrcprcfentcd  them.  Though  the  cftatc  which  defcei 
to  her  from  her  mother  was  faid  to  be  encumbered,  yet  it  app 
it  was  quite  otherwife ;  and  though  the  refpondent  alleged 
his  daughter  was  in  his  debt,  it  was  proved  that  he  was  indel 
to  her.  And  the  time  when  thefe  reprefentations  were  ufeda 
confiderably  to  the  fraud  ;  after  he  had  propofed  the  appellan 
a  proper  hufband  for  her,  after  their  afFcr£)ions  were  muta 
engaged,  then,  and  not  till  then,  did  he  trump  up  the  h\k 
count  of  her  circumdances*  To  tell  them  then  that  thcmflM) 
be  no  marriage  without  giving  in  to  the  terms  propofed^^  h 
(hews,  to  a  demonftration,  the  intention  of  a  fraud.  Tfas 
even  (lilt  made  more  plain  from  the  inducement  he  made  ufi 
to  perfaade  the  appellant  and  his  daughter  to  agree  to  thefe  m 
fures,  which  was  the  promife  of  a  fortune  of  6000  merksy  wU 
as  he  faid,  was  altogether  voluntary,  when  in  hGt  the  6( 
merks  were  her  own  money,  and  inftead  of  giving  her  i 
thing,  he  retained  the  interelt  of  aooo  merks  of  her  own  lUOi 
during  life. 

If  the  tranfafiion  in  regard  to  the  wife  was  fraudulent,  as 
Lords  have  determined  it  to  be,  it  mud  be  fo  in  relation  to  * 
hufband,  he  being  iropofed  upon  and  drawn  in  by  the  fame  fl 
reprefentations;  and  the  reafon  given  for  the  diftinAion,  1 
that  the  hufband  was  major,  feems  to  be  of  the  moft  dangen 
confeqnence :  Upon  that  way  of  reafonitig,  no  man  of  full  i 
is  to  be  relieved  sigainft  fraud.  A  minor  is  to  be  relieved  on  1 
count  of  nonage,  even  though  the  bargain  be  not  fraudulei 
but  wherever  fraud  is  an  ingredient,  whoever  is  thus  fraudulen 
circumvented,  without  regard  to  his  age,  is  to  be  relieved.  T 
is  the  proper  budnefs  of  a  Court  of  Equity,  as  the  Court 
SefTion  certainly  is. 

If  the  appellant  was  not  to  be  relieved  becaufe  of  age,  he 
couM  he  be  relieved  again  ft  his  obligement,  that  his  wife  (hoi 
ratify  thefe  deeds  when  of  age,  under  a  penalty  equal  to  t 
value  of  the  eftate  ?  Was  not  he  as  much  of  age,  when  t 
obligation  was  entered  into,  as  when  the  conveyance  1 
executed  ?  And  as  they  were  in  the  fame  deed,  why  fhould 
be  relieved  againft  one  and  not  againft  the  other,  Gnce  the  rea 
is  the  fame  in  both. 

H<ads  of  the  RefpQtidenfs  Argument. 

The  refpondent  claimed  the  appellant's  life-rent  eftate  upon 
fame  title  and  conveyance  which  is  now  quarrelled ;  and 
Court  of  Sefllon  abfolved  him  from  the  appellant's  a£tion  b^U] 
in  order  to  remove  him  from  the  pofTcnion  of  that  life-n 
eftate  s  which  was  dlre^^ly  and  plainly  decreeing  the  eftate 
belong  to  the  refpondent  in  virtue  of  this  conveyance.  Ti 
decree  was  affirmed  by  the  Houfe  of  Lords ;  and  if  the  appell: 
did  not  think  fir  to  indft  upon  the  object  ion  he  now  mal 
againft  the  conveyance,  he  has  himfelf  to  blame ;  but  the  tri 
is,  he  was  confcious  to  himfelf,  and  was  advifed^  that  the  < 
jt£tion  was  of  no  force. 

Th( 
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here  is  no  evidence  of  the  lead  unfair  dealing  in  the  whole 
(a£tion ;  the  refpondent  reprefented  the  circumftances  of  the 
:e  according  to  the  bed  of  his  knowledge  and  belief:  if  the 
:llant  was  not  fatisfied  with  thefe  accountSi  he  was  at  freedom 
lave  inquired  more  narrowly,  which  if  he  ntgled^ed,  he  ha» 
feif  to  blame,  but  that  can  be  ito  ground  for  avoiding  the 
Ia£Uon. 

:  was  optional  to  the  refpondent  to  confent  to  hts  daughter's 

ciage  with  the  appellant  or  not»  as  he  thought  fit,  and  upon 

i  terms  as  he  judged  reafonable,  conGdering  his  own  circunr- 

ces;  and  if  it  was  true  that  the  appelbnt  would  not  confent 

he  nurriage,  and  give  the  tocher  with  his  daughter,  that  he 

allj  gave  ber,  without  the  appellant's  quitting  and  making 

any  claim  he  might  have  had  to  the  life-rent  of  the  dau{;h<- 

efLate,  there  was  no  fraud  in  this,  but  a  fair  tranfaciion. 

appellant  himfelf,  in  a  petition  given  in  to  the  Court  in  the 

e  of  his  wife,  docs  acknowledge  in  fo  many  words,  that  he 

ler  did  allege  nor  prove  any  concuflion  or  force  ufed  agviinft 

t  though  he  bad  alleged  and  proved  concuIEon  ufed  againll 

rife. 

Aer  hearing   counfel,   //  //   ordered  and  adjudged^    that  the  Jud^ment^ 
ipn  and  appeal  be  dif miffed^  and  that  fuch  part  of  the  interlocutory  3  ^'«^- 
ncis  or  decrees i  and  the  aj/irmances  thereof  as  are  therein  com"  *'-""*'• 
tdofi  be  affirmed. 

For  Appellants,     Rob.  Raymond.     TFilL  Hamilton. 
For  Refpondent,    Ro.  Dnndas.       TLg.  Boztk. 


be  aflions  between  thefe  parties  appear  to  have  lafted  up* 
b  of  20  years. 


[I  Paterfon,  eldeft  Son  and  Executor  of  C^fe  79; 

:dui  Archbifhop  of  Glafgow,  deceafed,    appellant ; 

:   Comraiffioners  and  Truftees  of   the 

orfeitcd  Eftates,  .         -        -        Refpondents. 

aoth  March  1 720-1. 

F^faiur§  for  Treajois,''^!  Geo,  I.  f.  ^Q.-^Perjonal  dthi  eU'tmti  Qn0  firfkitgi 
Efiste.'-^Tht  afts  relative  to  forfeiture  ror  tiearon  having  fjlved  the  rights  of 
creditors  innocent,  dutiful,  and  loyal ;  a  clAim  on  a  forfeited  eftate,  by 
irirtue  of  a  perfonal  bofid,  (which  had  been  given  up  in  the  inventory  by  the 
claimant  when  con6rrrrd  to  hit  father^  is  vrndt  by  a  perfon  who  bad  b<-ea 
coobocd  in  |)rifon  upon  fufpicion,  but  liberated  wirhuut  trial;  this  claim  i^ 
rqcded  by  the  truflees  and  Court  of  Delegates,  but  their  judgment  is  re- 
verfed. 

February  16S1  Charles  Earl  of  Marr,  deceafed,  as  a  prin- 
paly  and  George  Earl  of  Panmurc  deceafed,  as  cauticnrr^ 
ted  a  bond  to  the  appellant's  f atlKr  for  2coo  inerks  Scots. 

In 
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Tn  Sfptembcr  1700,  James  late  Earl  of  Panmurc,  attainte^i  eii^ 
cutf  d  a  bond  of  corroboration  of  the  former^  obliging  himfelf  td 
pay  the  fum  therein  contained  to  the  appellant's  father^  vith  in* 
tereft  from  that  date. 

After  the  archbifhop's  death,  the  appellant  was  confirmed  bil 
Executor,  and  exhibited  an  inventory  of  all  his  effie£ts,  whcreioi 
inter  alia,  was  mentioned  the  bonds  in  queftion,  their  datci^  and 
the  intercfl  then  in  arrear ;  and  this  inventory  was  recorded  in 
the  commiflary  court-books,  where  the  tednment  was  confirmed. 

John  late  Earl  of  M^rr,  fon  and  heir  to  the  faid  Earl  Charles^ 
and  the  faid  James  late  Earl  of  Panmure  being  by  a£t  of  parliament 
attainted  of  high  treafon,  the  appellant,  in  purfuance  of  the  ad 
te.f.ccD.  1  G.  i.  c.  50.   intituled,    "  An  aff  for  appointing  cotiimiffonerf  h 
4G.1.C.8.  "  wquire^*  &c>  and  of  the  aft  4  G.  i.  c.  8.  intituled^  "  An  aS 
**  yir  ve/ltfig  the  forfeited  ejlatei  in  truftees  to  be  fold  for  the  up  ^ 
«  the  puhlick^*  entered  his  claim  before  the  refpondents  upon  the 
faid  bonds,  to  obtain  fatisfa<9ion  of  the  faid  fum  of  2060  merbi 
with  the  intereft  thereon  then  in  arrear,  out  of  the  eftates  of  tht 
faid  attainted  earls  of  Marr  and  Panmure. 

After  hearing  counfcrl  for  the  appellant,  and  confideratioa  of 
memorials  in  writing  given  in  on  both  fides,  the  refpondents,  otf 
the  31  (I  of  Auguft  1719,  pronounced  judgment,  by  which  the} 
found,  <<  that  the  found  ition  of  the  claim  being  a  perfonal  boi4 
<<  not  upon  record  before  the  attaindcrr  of  the  debtor  attainted^ 
*^  the  claimant  has  no  right  to  the  principal  fum  and  intcreS 
**  claimed,  either  by  the  laws  of  Scotland  before  the  Union  A 
<^  Great  Britain  or  fince,  unlefs  he  had  continued  in  peaceaUe 
<<  and  dutiful  allegiance  to  liis  majedy  during  the  late  unnatbtil 
•*  ttbtllion :  and  therefor?  that  the  claimant,  before  his  cjain 
««  can  be  afiirmed,  ought  to  produce  feftimonials  either  from 
"  juflices  of  the  peace,  or  deputy  lieutenants  of  the  county  whcrt 
*«  he  refideii,  or  from  other  pcrfons  of  credit  in  his  neighbour- 
•*  hood,  bearing  that  to  the  befl  of  their  knowledge  and  informa- 
<<  lion  the  claimaiu  h^d  continued  dutiful  and  loyal  to  hii  ma* 

jefly    during    the  fiid  rebellion.     And    the   claimant  harifi^ 

infilled  by  his  counfel  that  he  ought  to  be  prefumed  innocent, 
•'  and  the  comminioners  and  truftees  having  further  confidered of 
'*  the  faid  memorial  relative  thereto,  are  alfo  of  opinion,  pntih 
*<  that  the  bond,  on  which  the  claim  is  founded,  not  having bcC8 
**  recorded  befoie  the  treafon  and  attainder  of  the  debtor,  itil 
1190,  c.  33.  «c  ijot  faved  even  by  the  adt  of  parliament  1690 ;  and  that  it  can* 

••  not  be  binding  apainfl  the  public,  (notwithftandingof  itshaviof  "*•' 
«*  been  confirmed  in  a  teflament  prior  to  the  faid  attainder})  !■  ^^ 
•«  rcfpeft  that  fuch  confirmation,  being  only  to  eflablifli  t  tilled' 
««  fucceffion,  could  give  it  no  force,  nor  be  the  foundation  of  lof 
••  diligence  or  execution  againft  the  debtor,  withotit  the  f'i^ 
"  bond's  being  entered  in  the  proper  record,  and  its  being  other* 
•*  wife  v^lid  in  law.  Sc.umlo^  liiat  whatever  was  the  extent w 
«•  the  faid  ad  1690,  as  to  faving  of  perfonal  debts  from  being 
**  extin>iuilhc<i  by  the  attainder  of  debtors,  yet  that  the  faid  ackioitt 
*•  from  whence  a  waiu  tf  iluty  and  loyally  might   be  iiiferK'\ 
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^  cannot  be  prefumed,  But  mud  be  proved  by  a  regular  and  legtt 
**  trial  \  are  of  opinion  that  a  prcfumptive  evidence  of  duty  and 
**  loyaltyi  founded  on  teftimonials,  fuch  as  are  above  mentioned^^ 
'*  may  eafily  be  obtained  without  any  trouble  or  proof  of  parti- 
''  cular  actions  by  all  who,  according  to  the  mod  favourable 
•*  opinion,  or  the  moft  cxtcnfivc  charity,  are  to  be  reckoned  to 
'*  have  continued  dutiful  and  loyal :  and  that  the  criminal  a£tionSy 
'^  becaufe  the  weight  of  the  punidiment  which  attends  the  proof 
*'  of  them»  as  to  criminal  and  penal  effcdls,  require  a  very  (lri£fc 
••  and  regular  proof  by  a  jury  of  peers  before  they  can  have  any 
•*  penal  effeQ  ;  yet  as  to  a  civil  cffcft  they  may  and  ought  to  ba 
**  prefumed,  where  teftimoniaU  (fo  eafily  obtained  by  the  really 
**  innocent)  cannot  be  obtained  ;  tfpecially  in  a  cafe  where  there 
*<  it  fo  great  notoriety,  as  is  in  that  of  the  claimant,  it  conffding 
*<  with  the  knowlede  of  many  thoufands  that  the  chim^nt  was 
**  taken  prifoner  at  Predon  with  the  others  then  in  rebellion,  and 
*<  was  carried  to  London,  where  he  lay  in  prifon  till  by  the  cle« 
•*  roency  of  the  government  he  was  delivered  from  the  punifli- 
*'  ment  of  rebellion  and  tieafon.  Upon  all  which  the  faid  com* 
*^  miffioners  and  trudees  do  find,  that  the  claimant  is  not  entitled 
*'  to  the  benefit  of  the  u(\  for  encouraging  all  fuperiots,  vaflTalst 
**  &c.  and  do  therefore  difallow  of  the  r.sid  claim  i  and  the  fame 
^  is  by  this  Court  difmiffcd  accordingly." 

Againd  this  dfcree  of  ih»f  re f^on dents  the  appellant  prefentcd 
lua  appeal  to  the  Court  of  Dt^lcgUes  {a)  ed^hlidied  in  Scotland  ; 
the  Lord  Advocate  made  anfwers  to  it ;  and  after  a  hearincr  of  the 
canCci  and  confidering  memorials  for  both  parttirs,  the  Court  of 
Delegates,  on  the  20th  of  December  1720,  by  a  majority  of  one,  . 
*'  ordered  and  adjudged,  thnt  the  decree  complained  of  be  affirmed, 
"  and  the  faid  appeil  difnifled." 

The  appeal  was  brought  from  **  a  decree  of  difmiflion  of  the  Enrerri, 
••31ft  of  Auf^ud  iJKjf  made  by  the  commillioncrs  and  trudecd  *9  !»'•• 
••  of  the  forfeited  edates,  of  the  appellant's  claim,  put  in  before  '^ac^'^ 
^  them,   and  an  affirmance  thereof  by  the  Lords  Delegates  iu 
^  Scotland  the  20th  of  December  1720.'' 

HfoJs  oftht  Appellant's  Argument. 

As  crerjr  man  ought  to  fufTcr  for  his  own  fault,  fo  it  b  the 
\  kigheft  juftice,  that  no  creditor  fliould  fuffcr  by  the  rebellion  of 
;"  Ua  debtor,  nor  any  thing  be  forfeited  to  the  Crown  but  what  the 
)>  forSeiting  perfon  bad  deduBis  debitls ,-  and  therefore  the  appellant'^ 
'5-  chim  being  for  a  debt  admitted  to  be  jud,  it  ought  to  have  been 
-  ^  fiiftained,  and  the  fame  decreed  to  be  paid  out  of  the  cdate  of  the 
^  ^htortt  which  are  admitted  to  be  much  more  than  fufficient  to 
^7^    wisfy  the  debts  upon  the  fame. 

J^.-       This  rule  fecms  more  agreeable  to  ihe  law  of  Scotland,  by  which 
1/.     dl  eftatei  defc'ending  to  au  heir  are  fubje£l  to  the  payment  of  all 

J..  (•)  Thii  Conrt  of  Delrgftei  tm  tDpi'int^d  by  the  i^  of  pnlJamert  4  G.  1.  c.  %  tc 

'         mtr  apimit  cakm  to  iud^muirfl  of  th.  comiiitlioners  f-f  lort«Jiyrci.     The)  c')nfift«4 
%       #  itc  of  clio  lo^Ci  4p  dcoilind  app«irite«i  by  hit  m^jeft/r 

debi^ 
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debts,  even  thofe  by  fimple  contrad ;  and  there  feems  to  be  tiiC 
fame  reafon,  that  the  eftates  (bould  be  equally  fubje^ed  to  debts 
in  the  hands  of  the  Crown. 
^90*^  3  3.        ^^  ^^  exprefsly  enabled,  by  the  z€t  1690,  c.  33.  that  forfeited 
eftates  (hall  be  fubje£);  to  all  debts  whether  real  or  perfonal. 
The  words  are,  "  Tbat  all  eftates  forfeited Jball  htfyhjeau  all  not 
<'  aBions  and  claims  againfl  the  fame  to  all  true  and  lavffid  crediivrs^ 
**  whether  perfinal  or  real.**    This  certainly  comprehends  the  ap« 
pellant*8  cafe.     It  is  true,  in  one  part  of  the  a£l  are  thefe  worvhi 
*^  fo  as  the  debts  be  upon  record^  or  dUigetice  done  thereupon  /*'  bat  at 
that  exception  or  provifo  is  not  in  that  part  of  the  zGt  where  the 
forfeited  eftates  are  fubjeded  to  all  debts  in  general,  and  wheie 
'  its  proper  place  was,  if  any  fuch  reftri£lion  had  been  intended^ 
fo  the  words  infifted  on  are  inferted  in  a  place  where  no  mentioa 
is  made  of  debtSf  but  leafes  to  tenants,  and  before  any  thing  if 
mentioned  with  refpe£l  to  creditors,  and  the  judges  have  always 
fo  conftrued  this  a^,  and  never  thought  recording  neceflary. 

But  if  recording  were  neceflary,  that  pare  of  the  law  is  fniB* 
ciently  anfwered  by  the  claims  being  upon  record  in  the  Commif- 
fary  Court,  and  the  intention  of  the  law  was  fufficiently  attained;  , 
becaufe  it  can  have  no  other  view  than  to  avoid  fraudulent  de- 
mands. Now  the  record  of  this  debt  does  as  fufficiently  anfwet 
that,  as  if  the  bond  had  been  regiftered. 

The  a£l  of  the  firft  of  the  king,  for  encouraging  all  fuperiors^ 
vojhlsf  &c.  enads,  *<  That  no  convidion  or  attainder  (hall  es* 
"  elude  the  right  or  diligence  of  any  creditor  remainin.i^  peace« 
<'  able  and  dutiful  for  fecurity  or  payment  of  any  true,  juft,  ani 
*^  lawful  debt  con  traded  before  the  commilSon  of  the  crime*'?  j 
Theappellant's  debt  is  entirely  within  this  defcription,  and  to  \ 
far  appears  to  be  a  true  debt,  that  it  is  contracted,  not  be  { 
tween  the  forfeiting  perfons  and  the  appellant,  but  between  the  \ 
fathers  of  the  forfeiting  perfons  and  the  appellant's  father ;  it  it 
not  difputed  but  the  debt  is  ftill  owing,  and  no  part  of  it  paid. 

Nor  will  it  alter  the  cafe,  that  the  refpondents  pretend,  that  the 
appellant  does  not  come  under  the  defcription  of  this  a£l,  in  re' 
gard  he  was  not  peaceable  and  dutiful,  becaufe  nothing  of  that  11 
proved,  nor  any  attempt  made  to  prove  it:  a  crime  is  never  to 
be  prefumed  ;  but  innocence  is,  till  the  contrary  be  proved* 

The  cafe  of  the  appellant  and  other  creditors  is  ftill  more  fop* 
ported  from  the  diftinclion  made  by  the  legiflature  itfelf  betwed 
the  cafes  of  fupcriors  and  creditors  *,  in  the  firft,  they  have  is 
very  diftin£l  lines  fet  forth  the  defcription  and  character  of  focb 
as  were  to  have  the  benefit  of  the  privileges  introduced  in  favoiiC 
of  fuperiors,  vaflals,  and  tenants,  in  thefe  words:  '^  provided  alwayit 

that  none  of  his  majefty's  fubjefts,  whetlier  fuperior,  or  vaffid^ 

or  tenant,  (hall  have  the  benefit  of  this  ad,  excepting  fuch  who 
•*  being  lawfully  called  out  or  required  to  join  with  his  majefty's 
•*  hoft,  in  oppofition  to  the  faid  Pretender  or  his  adherents,  {hall 

do  the  fame,  or  who  (not  being  fo  called  out  or  required)  (hall 

continue  peaceable  and  dutiful  to  his  majtfty.'*    Thus  the  law 

having 
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Kving  iairaduciecl  a  reward,  and  (which  was  partly  fuch  In  fa« 
Kir  of  fuperiortf)  very  reafonabJy  excluded  fuch  as  did  not  fall 
rithta  the  p4rticular  dcfcription  ;  but  they  h^ve  made  no  fuch 
•irticular  provifion  in  the  cafe  of  creditorsi  where  they  were 
ioiog  jultice  rather  than  a  favour.  Nor  can  it  be  expected,  that 
lie  appellant  (bould  bring  any  proof  of  his  not  having  a£)ed  un« 
iBtifiilly  or  unpeaqeably,  nor  is  it  poflible  for  him  to  prove  it^ 
nkfs  he  could  bring  evidence  of  every  a^ion  of  his  life,  during 
Ibe  whole  courfe  of  the  late  unnatural  rebellion. 

k  has  dill  been  looked  upon  as  a  hardfliip  to  infli£l  the  lead 
Xnfure  or  fufpicion  on  bare  fug^rrllion  ;  but  harder  mu(t  be  the 
iitfeof  the  appellant  to  be  involvtd  in  the  forfeiture  of  his  debtors^ 
tad  be  deprived  of  his  jud  debt,  for  no  other  reafon  but  becaufa 
ledid  not  adduce  a  proof  that  every  moment  of  the  rebellion  he 
vasin  the  pratiice  of  fuch  duties  as  are  incumbent  upon  a  dutiful 
abjed,  which  is  not  only  impoiTibfei  but  has  hitherto  been 
bought  unneceflary,  fmce  innocence  and  dutiful  behaviour 
re  always  prcfumed.  If  this  do£krine  be  e(labli(hed,  that  every 
ibjecl  mud  be  prt  fumed  to  be  difade£led,  if  he  cannot  by  un* 
Ottbtcd  vouchers  Qiew  the  contrary,  it  is  too  obvious  how  fatal 
lie  confequence  may  be. 

Heads  of  the  Refpondenis^  ArgumftiU 

According  to  the  plain  words  of  the  provifo  in  the  ^(k  16909 
odebt  can  be  fet  up  againd  the  forfeiture,  or  charg^ed  upon  the 
Sate  forfeited,  but  fuch  as  is  recorded  by  being  regiftrate^  ordili^ 
fmtJone  upon  it f  that  is,  fuit  or  procefs  carried  on  againd  the 
Uiar  or  his  edate  ;  neither  of  which  was  done  in  the  appeU 
m*%  cafe.  And  the  mentioning  the  debt  in  a  lid  of  the  de- 
nA's  debts  at  the  tirr.e  of  confirming  his  tcdament  is  no  regi* 
ration  of  the  debt,  (ince  the  obligations  themfelves  were  not  fo 
Kich  as  produced  in  thofe  cafes ;  indeed,  the  executor  commonly 

not  mader  of  thtm,  he  gives  up  in  the  lid  whatever  he  fufpe£is 
\9j  be  owing,  fometimes  debts  that  never  were  in  being,  and 
equently  debts  that  are  extinguiflied  or  fatisfied  by  payment. 

If  the  appellant  could  have  any  benefit  from  this  a£^,  it  would 
aly  fa?e  his  claim  as  to  the  capital  fum,  but  not  as  to  bygone 
Itcrefts,  feu-duties,  and  all  other  annual  predations,  which  are 
iprefsly  excepted  in  the  a£l,  and  declared  not  to  aScd  the  edates 
Drfeited. 

Thia  aft,  1690,  being  made  only  in  favour  of  creditors  innocent 
Mi  dutiful^  the  appellant  can  have  no  benefit  by  it,  who  himfelf 
tai  in  the  rebellion. 

But  this  ad  is  not  now  the  rule  for  judging  in  quedtons  of  this  7  AaB.s.iit 
dad,  after  the  aft  7  Ann.  c.  21.,  intituled,  "  Aft  for  improving 
"  the  Union  of  the  two  Kingdoms  ;*'  by  which  the  laws  of  £ng« 
and  in  relation  to  treafon,  in  fo  far  as  may  concern  the  nature  of 
he  crime,  the  form  of  trial,  and  the  punidiment,  are  extended  to 
Icotland ;  and  perfons  committing  treafon  in  Scotland  are  de- 
lated fubjeft  to  the  fame  pains,  pcnaltica^  and  forfeitures,  that 
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perfons  committing  trcafon  in  England  are  fubjed  to*    Fro 
whence  it  mud  foHowy  that  as  eftates  in  England  are  forfeited 
the  Crown,  without  being  charged  with  debts  merely  pcrfon 
eftates  in  Scotland  mu(l  be  forfeited  in  the  fame  manner. 
I  Geo.  1.  fj^g  j|£^  I  Geo.  c,  lo.ifor  encouraging  allfuperiors^  vaffals^  & 

**  ^  *  feems  likewife  to  make  a  material  alteration  in  the  faid  a£l  l^^ 

(if  th<it  z€i  i6qo  can  be  underflood  as  the  appellant  explains  ii 
for  this  a£l  i  G.  c.  20.  provides  only  for  the  fecurity  of  credit! 
remaining  peaceable  and  dutiful^  which  fuppofes  that  a  credit 
not  remaining  peaceable  and  dutiful  can  have  no  claim  of  debt  c 
of  a  forfeited  edate. 

The  appelant  contended,  that  he  mud  be  prefumed  to  be  \ 
noeent,  and  that  the  lapfe  of  three  years,  and  the  a£l  of  grace  c 
bar  all  probation  of  guilt.  But  fince  the  appellant  claims  t 
benefit  of  a£l8  of  parliament  introducing  privileges  to  p£ 
fons  peaceable  and  dutiful,  contrary  to  the  ilrid^  nature  of  fo 
feitures,  and  beyond  what  was  competent  by  anterior  hws,  A 
muft  hring  himfclf  under  the  defcription  and  intent  of  thofe  aQi 
by  giving  feme  e^^dence  of  his  remaining  peaceable  and  dutifa 
The  lapfe  of  three  years,  and  the  aft  of  grace  free  him  only  froi 
the  punifhment  of  his  own  treafon  ;  they  do  not  put  him  in  tk 
condition  of  a  man  who  was  never  criminal;  nor  can  thejk 
condrued  fo  as  to  afford  him  any  privilege,  thereby  to  hurt  tb 
public,  and  lelTen  the  effcfts  of  the  forfeiture  of  the  late  Karlic 
Marr  and  Panmuire. 

The  appell  mt  entered  his  claim,  and  was  by  law  obliged  tod 
it,  both  before  the  aft  of  grace  and  the  lapfe  of  the  three  yeift 
but  he  was  at  thcU  time  incapable  of  entering  any  fuch  cWxm^fA 
having  remained  peartable  and  dutiful ;  and  if  the  claim  wasbi 
at  the  time  of  entering  it,  and  at  the  time  thefe  forfeited  eftite 
'  were  vtded  in  the  refpondents  for  the  ufe  of  the  public,  itisV 
be  confidered  as  if  no  claim  had  been  entered  at  all :  aod't 
after-aft  of  grace  or  lapfe  of  three  years  can  give  life  to  a  clail 
which  was  dead  and  ufelefs  at  the  time  it  was  entered,  and  tl 
edates  fo  veded  in  the  refpondents. 
Judftment,  After  hearing  counfrl.  It  is  ordered  and  adjudged^  that  tbedeen 
%o  March  ofdifmijjion  complained  of  in  the f aid  appeal  he  r  ever  fed ,  and  it  isfurA 
ordered t  that  the  appellant  Jhall  have  a  fatisfaBion  jcr  the  prina{ 
fum  and  intetejl  due  upon  the  bonds  in  quefiion  out  of  the  forfeii 
ejlates  in  que/lion^ 

For  Appellant,       C-  Talht^         Will.  Hamilton. 
For  Refpondents,  Ro.  Dutidas.    Richard  Wejl.  ' 

On  the  printed  Cafes,  from  which  this  report  was  taken,  ii 
dated  in  manufcript  that  a  divifion  of  the  Houfe  took  place  UP 

ibis  judgment,  the  numbers  being  21  to  z  i, 

1  ■ »  ^       ■  ... 
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Sit%^  on  Lord  Lovat ,  ...  Appellant ^       Cafe  So. 

gmilia  Lady  Dowager  of  Lovat,  Alexander 
lytackeftzie  of  Garloch,  an  Infant,  by  his 
Ouardians,  afld  others  (filling  them- 
felves)  real  Creditors  upon  the  Eftate  of 
I-*ovat«  and  Hugh  Mackenzie  and  Patrick 
Robertfon,  Fa&ors  appointed  upon  the 
faid  tftaie, Refpondents. 

ift   J^pril  1721. 

Real  and  Ptrfinal.'^^k  d  fpoficion  Is  made  of  an  cftate  to  one  perfon  i.i  life- 
rent,  and  10  orhert  in  Ice,  with  the  burden  of  payment  of  the  grxntM-'a 
iiebts:  in  a  ompeucio'i  between  the  grantee  of  the  li/c-rent  efchcjt  of  the 
Jife  r^n^er,  and  ihe  debrors  of  the  grantor  of  toe  difpofitiun,  the  CoarC 
found  that  theiir  dcbti  were  real^  and  did  affid  the  eiU.e  }  but  thiir  judg« 
mcnt  t  re  veiled. 

A  grantor  of  a  deed  dfclares,  that  if  children's  portions  are  not  p«id  io 
his  lifetime,  perfjns  •*hom  he  oaaic»  mty  appoint  a  fii^or,  after  his  death, 
to  receive  ceToin  rent«,  aa<l  pay  tbcfe  poroons :  chefc  porcioos  weic  real 
debrs  affecting  the  edaie. 

Scfueftrtifffi  -—Obt/ined  inegularly  is  fet  afide. 

Pr/;iiiaB/«/io«,» Marria($e  provifioni  prefumed  to  becompenVed  by  the  gran     of 
"*  and  accepting  a  poi1*.i  -r  piovifiun. 

ChiJdrrn^s  provifi  ns  n>t  claimed  till  after  a  forftittire,  and  the  lapfe  of 
fcver»l  year^  after  a  locality  m*ghr  have  1  rea  made  etfedtual  to  pay  ihem, 
%ftere  no:  prefumrd'tu  br  paij  j  an  aihrTance. 


f'l 


|)T  the  (feciiion  in  the  former  appeal,  (No.  53.  of  this  Col- 
■*  ledton)  the  appellant  was  confirmed  in  his  rijjht  as  grantee 
"of  the  life-rent  cfcheat  of  Alexander  Mackenzie  of  Frafcrdale^  the 
attainted  perfon  \  and  it  was  ordered  and  adjudged,  "  that  the 
**  rents  of  the  ellate  in  quedion  (hould  be  paid  to  the  appellant 
[^  according  to  his  grant ;  but  that  fuch  debts  of  the  faid  Alexan- 
^  der  Macktrnzie   as  wtre  real,  and  did  by   the  law  of  Scotland 

*  a&e£l  the  faid  eftatc,  at  the  time  of  the  forfeiture  of  the  life- 

*  rent  cfcheat  (ho'ild  be  charged  on  the  faid  cilate  in  due  courfc 

*  of  law."  It  now  became  a  queflion  between  the  appellant  and 
Itfpondcnts  whether  certain  debts  claimed  by  them  were  real 
or  not,  or  whether  they  did  aRe£t  the  faid  eft  ate,  Thcfe  quef* 
tions  took  their  rife  from  the  following  clrcumftances. 

By  contract  of  m^rringe  in  1690,  between  Hugh  Lord  Lovat 
deceafed,  and  the  rcfpondenr  L-^dy  Emilia,  daughter  of  the  late 
Marquis  of  Athol,  the  faid  Hugh  Lord  Lovat,  in  conGderation  of 
the  then  intended  nnarriage,  obliged  himfelf  to  ftt:le  upon  Lady 
£fnilia  as  a  jointure,  feveral  lands  therein  particularly  mentioned, 
of  the  value  of  4CC0  merks  Scots /^r  annum^  and  likewife  at) 
annuity  of  2000  mctks  per  annum,  charged  upon  the  lordfliip  of 
I^vat,  and  lands  of  Stratherrick  and  Abertarf ;  and  accordinglyi 
parfuanc  ^hereto,  a  charter  was  obtained  from  the  crown^  and 
liuU  £miha  was  pfcft  ia  the  premifes  ia  May  i6^^. 
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In  September  1696,  Hugh  Lord  Lovat  executed  a  boodof 
provifion  to  his  daughters  the  Honourable  Ann,  Catherine,  and 
Margaret  Frafer,  three  of  the  prefcnt  refpondents,  for  10,000 
xnerks  Scot.Si  payable  to  each  of  them  at  their  age  of  16  or  mar* 
riage  :  and  this  bond  was  regiilered  in  Ofiober  1700. 

Theeftate  of  Lovat  being  vety  much  incumbered  and  adjudica- 
tions led  thereon  prior  to  faid  niarriage-rctt)cment|the  greateftpart 
of  thefc  adjudications  were  purchafed  in  by  Roderick  Mackemie 
of  Preftonhall,  one  of^the  Senators  of  the  College  of  Juftice,  whofe 
fon  Alexander  Mackenzie,  the  attainted  perfon,  married  Emiliai 
fome  time  ililed  Baronefs  of  Lovat,  cldeft  daughter  of  the  faid 
Hugh  Lord  Lovat.  In  t  706,  Lord  Predonhall,  obtained  a  charter 
of  adjudication  from  the  crown  of  the  eftate  of  Lovat,  upon  which 
he  was  duly  infeft ;  and  he  afterwards  executed  a  deed  grantiog 
to  the  faid  Alexander  Mackenzie  and  his  wife  4000  merksperao* 
num  charged  upon  the  faid  eilate  *,  and  he  alfo  executed  an  entail 
thereof,  to  Alexander  Mackenzie  in  life-rrnt,  whom  failing t» 
Hugh  Qiled  mafter  of  Lovat  his  fon,  and  the  heirs  male  of  his  bodj* 
whom  failing  to  certain  otlier  heirs  therein  mentioned.  TUf 
deed  of  entail  when  reciting  the  particular  lands  out  of  which  ths 
refpondent,  the  Dowager  Lady  Emilia's  jointure  of  4000  merb 
was  fecured,  exprrfsly  mentioned  that  the  fame  fliould  condno^ 
a  burden  upon  thefe  lands ;  but  it  tock  no  notice  of  the  annuity 
of  aooo  merks  before  mentioned,  which  had  btcn  alfo  provided 
to  her  by  her  marriage  contrad),  and  charter  and  fafine  thereoo* 
The  deed  likewifc  provided  *<  that  the  faid  Alexander  Macken^iCi 
*^  his  life-rent,  over  and  above  the  faid  4000  merks  provided  to 
<<  him  and  his  lady  in  life-rent,  and  the  other  heirs  their  fo 
<'  (hould  be  alTccted  and  Hand  burdened  with  the  payment  of  all 
•'  the  lavi'fu!  debts,  and  to  the  performance  of  all  the  deeds  that 
<<  the  iaid  Roderick  Mackenzie  (hould  happen  to  be  bound  in.ot 
**  obliged  to  perform  at  the  lime  of  his  deceafc  by  bond,  or  any 
**  other  manner  of  way  whaifoevcr  :  and  that  in  cafe  thedaugh* 
•*  ters  of  the  faid  Hugh  Lord  Lovat  deceafed,  were  not  falisfo<l 
«'  and  paid  their  portions  in  the  lifetime  of  the  faid  Roderick 
'^  Mackenzie,  th^it  it  fliould  be  in  the  power  of  the  perfons  tbercio 
<*  named  to  appoint  a  fa£lor  or  receiver  of  the  rentsof  the  laodi 
•*  of  Stratherrick  and  Abcrtarf  within  one  year  after  the  grantor's 
*^  death,  and  to  apply  the  rents  of  the  faid  hnds  to  the  payment 
*<  of  thvir  fortunes."  In  terms  of  this  entail  a  charter  wu 
obtained  from  the  crown,  upon  which  infcltment  was  dalf 
taken.     Lord  Preflonhall  died  in  1708. 

In  February  17 17  the  father  of  the  refpondent  Alexander 
Mackenzie  the  infant,  to  whom  Lord  Predonhali  wasindebtedby 
bond,  obtain<rd  4  decree  of  declarator  and  adjudication  (after  the 
dates  of  the  forfeiture  and  gift  of  life-rent  cfchcat,)  declaring;  ib^ 
life-rent  of  Alexander  Mackenzie  the  forfeiting  perfpn,  and  dx 
fee  of  Hugh  (ililed)  Mailer  of  Lovat,  and  the  lands  themfdtres 
fubje£t  to  the  payment  of  what  was  due  on  faid  bond,  amounttog 
^0  6132/.  ycots. 

The 
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The  refpondent  Lady   Emilia,  and   other  creditors  likewife 
brought  their  feveral  a'Qions  before  the  Court  of  Seifion,  to  have 
their  demands  afcertained,  and  to  have  the  rents  of  the  faiti  eftate 
applied  in  fatisfadlion  of  their  debts,  as  real  charges  on  the  eftate. 
Theperfons,  too,  authorized  by  the  deed  of  entail  1706,  to  ap- 
point a  fador  upon  the  lands  ofStratherrick  and  Abertarf  for  pay« 
mentofthe  faid  younfs:  ladies' fortunes,  named   a  fa£lor  accord* 
ingly ;  and  the  faid  ladies  and  their  tiGtor  likewife  brought  their  ac« 
tion  to  be  preferred  to  the  rents  of  thefe  lands.   And  the  refpondent 
the  infant,  brout^ht  an  a£lion  of  mails  and  duties  in  virtue  of  the  faid 
tdjudication.     To  thffe  actions  the  appellant  made  defences,  and 
infilled,  that  the  claufe  in  the  entail  did  not  make  the  dt^bts  of  Lord 
Preftonhall,  real  charges  upon  the  eftate  ;  that,  as  to  the  refpon- 
<tent,  the  dowager's,  claim  of  20CO  meiks,  it  was  included  in  her 
jointure  of  4000  merks  fpecified  in  the  entail,  at  haft  fo  it  was  to 
be  prefumed,  (ince  in  that  deed  notice  is  only  taken  of  the  4000 
merks ;  that  it  was  to  be  prefumed  that  the  fortunes   of  the  re- 
fpondcnts,  the  daughters,  were  paid,  but  if  they  were  not,  they 
couM  not  be  looked  upon  as  a  real  c!»arge,  there  being  nothing  in 
the  deed  declaring  them  to  afTed):  the  lands  themf^^lves,  but  only  t 
kcality  granted  for  payment  of  the  portions,  and  that  the  refpon- 
dent|  Alexander  Mackenzie's  debtj  being  very  old,  was  prefumed 
to  be  paid. 

The  Ijord  Ordinary  on  the  25  th  of  January  1718,    "found 

**  that  the  f  iid  Lord   Preftonhall,  having  conveyed    his    eftate 

*to    Mr.     Mackenzie,    the   forfeiting    perfon,  with  the   bur« 

*ien   of  his  (\ebts,   and   the  faid  >burden  being  tepeated  both 

*  in  the  procuratory  of  redgn^tion^  and  precept  cf  fa(inc,  and  alfo 

"*  repeated  in  the  infeftment  following  thereupon,  the  faid  Lord 

**  Preftonhall's  debts  are  real,  and   preferable  to  the  debts  and 

^  deeds  of  Mr.  Mackenzie*,  and  that  the  refpondent,  Alexander 

^  Mackenzie,  was  creditor  to  Lord  Preftonhall,  by  virtue  of  the 

"  inftni£lions  in  process  before  the  date  of  the  entail,  and  there- 

^  fore  preferred  him  to  the  appellant  the  grantee,  his  tutor  de- 

•*  poning  upon  the  verity  of  the  debt :  and  likewife  preferred 

^  the  fa£lor  appointed  for  the  lands  of  Stratherrick  and  Aber- 

^  tirf^  according  to  the  fnid  deed  of  fettlement,  until  the  refpon« 

^  denrsjthe  daughters,  (hould  be  paid  and  fatisfied  their  faid  for« 

^  tunes  and  intereft  thereof  according  to  the  faid  entail ;  and 

*  likewife  found  the  refpondent,  the  lady  dowa;rer,  was  provided 

"  with  an  annuity  of  2000  merks  per  annum,  out  of  the  lordlhip 

*'  of  Lovat  and  other  landsj  and  therefore  preferred  her  Ukewife 

'*  for  her  faid  annuity." 

And  after  «  reprefentation  and  anfwers,  the  Lord  Ordinary,  oa 
the  f  5th  of  February  1718,  *'  adhered  to  his  former  intrtlocutor^ 
*<  finding  thefe  debts  real  burdens,  preferable  to  Mr.  Mackenzie, 
*<  the  forfeiting  perfon,  and  fo  that  they  muft  exclude  the  grantee 
^  of  ilk  efcheat ;  and  found  it  relevant,  if  it  be  infifted  upon» 
^  that  the  portions  of  the  late  Lord  Lovat's  children  are  fatisfied  in 
^  haill  or  in  part  -,  as  alfo  that  the  lady  dowager's  laft  provifion  is 
^  ia  (itiafa^ioii  of  her  former  by  her  contrail  of  marriage }  but 
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"  repelled  the  allegation,  that  either  the  portions  src  to  be  pi 
"  fumed  to  be  paid,  or  that  the  lady  mu(t  be  prefamed  to  ha 
«  accepted  the  frcond  proviGon  in  full  fatisfa£tion  of  the  forfn< 
'<  as  no  ways  relevant  prcfumptionSf  without  fonoe  further  pi 
"  bation." 

The   appellant   reclaimed    again  (I   thefe  interlocutori  to  t 
whole  Cuurt,  and  thrir  Lordihips  by  fever^l  int<:rlocutorS)  on  i 
28th  of  February    1718,  the  23d  of  June,  the  3d  and  14th 
July,  and  24.th  of  December  17 it;,  confirmed  the  forcfaid  int 
locucors  of  the  Lord  Ordinary. 

Previous  to  the  former  appeal,  the  creditors  of  the  forfeiti 
perfon,  who  were  then  litigating  with  the  appellvint,  arrcftcd  t 
rents  of  the  edatc  in  the  hands  of  the  tenants  ;  and  in  the  mult 
pie  poinding  fubfequent  thereto,  the  rents  were  found  fubjedi 
the  debts  and  diligences  of  thefe  creditors,  preferable  to  the  appc 
lanty  and  a  fa£lor  was  appointed  to  receive  the  fame.  After  tli 
^  order  on  the  faid  appeal  had  been  ferved,  the  appellant  pre  fence 
a  bill  of  fufpenfion  in  the  name  of  the  tenants,  upon  the  groQfl 
of  his  appeal,'  and  all  execution  wa5  accordingly  (lay.ed  thcreoi 
Pending  the  a£tion  with  the  prefenc  refpondents,  they,  in  Jul 
1719,  prefented  a  petition  to  the  Court  praying  leave  to  difcd 
the  reafons  of  fufpenfion  of  the  faid  bill,  (which  had  been  give 
in  againft  the  then  factor  in  another  caufe);  and  that  in  tli 
mean  time  the  faid  eftate*  might  be  fequeftiated,  and  a  new  fa( 
tor  appointed  to  receive  the  rents. 

On  the  27th  of  June  1719,  the  Court  "  remitted  totbeLoi 
^*  Ordinary,  before  whom  the  aforefaid  bill  of  fufpenfion  was  pK 
**  fcntedy  to  difcufs  the  reafons  fummarilyon  the  bill,  hut  ordcre 
^*  the  appellant  to  anfwer  the  foid  petition  as  to  the  fequeftratio 
"  againft  TuefJay  then  next."  But  no  anfwer  having  bee 
given  in,  the  Court,  on  the  30th  of  June  1719,  **  remitted  i 
''  the  Lord  Ordinary  to  fequeilrate  the  efiate,  and  to  name  a  fK 
**  tor  to  receive  the  rents."  On  the  ibthof  July  thereafter,  th 
Lord  Ordinary  fequeftrated  the  efiatc,  and  named  Mr.  Williac 
Frafer,  factor  thereon. 

The  appellant  reclaimed  againfi  thcfe  interlocutors,  prayio 

tliat  they   might  be   fet  adde,  and  the  fcqucftration  recalled,  afl 

amongft  other  things  infjfled,  that  the  faid  Alexander  Mackenzi 

the  forfeiting  perfon,  bad  a  right  to  4000  merks  per  annum,  01 

of  the  rents  of  the  eftate  preferable  to  all  debts,  and  therefo 

•that  thefe  rents  fliould  not  be   fequeftrated.     The  refpondcr 

.made  anfwers,  and  the  Court,  on  the  31(1  of  July  17191  pronou 

ced  this  interlocutor  <<  in  regard  there  was  no  in  ft  ruA  ion  that  t 

'<  4C00  merks  of  life-rent  rcferved  free  of  the  burden  of  del 

<<  was  allocated  on  any  part  of  the  faid  eftate,  and  as  there  are 

**  inftrudlions  of  the  objections  againftthe  factor  named,  adh( 

**  to  the  faid  Lord  Ordinary's  interlocutor,  both  as  to  the  fcqu 

<*  tration  and  nomination  of  the  fa£);or,  referving  to  the  appells 

«'  to  be  heard  on  his  right  to  the  faid  4000  merks,  when  he  ifa 

<*  infill  therefore^** 
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William  Frafer,  however,  not  finding  fecurity,  upon  application 
of  the  refpondenta,  Mr.  Hugh  Frafer  and  Patrick  Robertfon  were 
on  the  lotli  of  November  1719,  named  fadlors  of  all  the  eilare  of 
Lovaty  except  the  lands  of  Stratherrick  and  Abertarf,  (upon 
which  a  fador  was  appointed  by  the  perfons  named  in  the  deed  of 
17069  for  fecurity  and  payment  of  the  young  ladies'  fortunes,) 
who  gaveiecurity  to  be  anfwerable  as  the  Court  (hould  dired. 

The  appeal  was  brought  from  *^  feveral  interlocutory  fentences  Entered, 
••  or  decrees  of  the  Lords  of  Seflion 
."  15th  and  28th  February    17 18,  the  2 

•*  14th  July,  and  24ih  December  1719;  and  from  the  intcrlo- 
*'  cutors  and  other  proceedings  in  relation  to  the  fequeftration  of 
**  the  eftate  of  Alexander  Mackenzie,  late  of  Fraferdale,  and  ap- 
*  pointing  a  fadior  to  receive  the  rents  thereof." 


of  the  25th  Janu-iry,  the  *3J*»- 
3d  of  June,  the  3d  and  '^'^" 


On  tbi  Sequeftratton  and  appointing  a  FaBor  on  the  Ejlate. — Hiads  of 

the  Appellant^ s  Argument.  ' 

The  proceedings  therein  are  wholly  irrt^gular,  as  not  being  had 
Jsany  a£lton  brought  by  any  of  the  refpondents  againft  the  ap» 
[  ^dlanti  but  only  grafted  upon  his  bill  of  fufpenfion  in  another 
'^'Caafe,  at  the  inftance  of  other  creditors,  whofe  debts  were 
^  JDcrely  perfonal.  to  which  the  refpondents,  or  any  of  them,  were 
k  DO  ways  parties,  or  fo  much  as  named  therein,  and  which 
afiion  was  determined  by  the  judgment  in  the  former  appeal. 
By  that  judgment,  the  rents  and  profits  of  the  eftate  are  ordered 

I*  iftbe  paid  co  the  appellant;  but  it  would  be  abfolutely  ineffedual 
Hhim,  if  at  the  fuit  of  any  pretended  creditor,  the  Lords  of 
Jiffion  may,  on  a  fummary  application^  fequ-;(lrate  thr-eftate  and 
appoint  a  fa£tor  to  receive  the  rents.  And  though  by  the  faid 
jsdgment  fuch  debts  as  are  real,  and  did  by  the  law  of  Scotland 
afl^  the  eftate  at  the  time  of  the  forfeiture,  are  allowed  to  be 
charged  thereon  in  due  courfe  of  law,  yet  the  appellant  appre- 
knded  that  fuch  debts  were  to  be  paid  by  him  out  of  fuch  rents 
and  profits  as  ftiould  be  received  by  him,  and  until  he  (hould  make 
default  therein,  it  would  be  unreafonable  to  bring  the  charge  of 
ifaftor  on  the  eftate,  which  muU  confrquently  fall  upon  the  ap« 
pellant.  And  further  the  refpondents'  debts  cannot  be  faid  to 
be  real  in  the  fcnfe  of  the  former  judgment ;  for  it  will  not  be 
.pretended,  that  they  could  have  produced  any  real  aAion  to  ex- 
*  diade  the  appellant's  gift  of  efcheat  ;  and  however  they  may  be 
coofidered  in  fome  fenfe  to  be  real,  fo  as  to  make  them  preferable 
.to  the  debts  and  deeds  of  the  grantor's  heir,  yet  it  will  not  thence 
.Mbw  that  they  are  real  with  refpeft  to  the  forfeiture  ;  fince  at 
that  time  they  could  no  more  have  produced  a  real  ad  ion,  than 
the  mereft  perfonal  debt  whatever. 

Heads  of  the  Refpondents^  Argument  thereon. 

There  was  no  aftual  fufpenfion  of  the  adion  at  the  inftance  of 
the  creditors,  but  only  the  reafons  of  fufpenfion  ordered  to  be 
heard.  As  creditors  upon  an  eftate  which  is  much  encumbered, 
baf€  a  right  to  apply  to  have  it  fequcftrated,  and  a  receiver  or 
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fa£tor  appointed;  fO)  no  doubt,  the  refpondcfnts  were  m  th 
fame  cafe  with  other  creditors  *,  and  it  19  certainly  more  jait  an 
equitablei  that  the  vents  of  an  cdate,  which  are  applicable  to  th 
fatisfadion  of  creditors,  (bould  be  under  the  management  of 
receiver  who  is  appointed  by  the  Court,  and  obliged  to  give  fc 
curitj  to  pay  as  the  Court  (hould  dire d,  than  of  any  other  perfor 
There  noinjuftice  can  poflibly  happen  ;  every  perfon  will  be  pai 
according  to  his  rights,  and  there  will  be  no  fear,  that  one  oni 
receiving  the  rents  may  render  the  payment  of  the  others  pre 
carious  ;  and  it  were  contrary  to  equity  that  the  appellant,  whoi 
advantage  it  is  not  to  pay  the  creditors,  QiouM  be  allowed  to  lev 
the  rents  of  an  eftatc  to  which  they  are  preferable. 

It  was  the  appellant^s  own  fault  that  he  did  not  inGft  in  th 
reafons  of  fufpenfion ;  he  had  notice,  and  might  have  done  ii 
and  no  doubt  had  there'been  any  thing  of  moment  to  be  objeAec 
he  would  have  appeared  by  his  counfcl.    Since  he  did  not^ 
feems  improper  for  him  to  complain  at  this  time. 

A3  che  judgment  on  the  former  appeal  direfts  the  payment  c 
the  rents  to  the  appellant  according  to  his  grant,  fo  it  direAi 
that  the  real  debts  of  the  f aid  efiate  be  charf0Uhereupon  in  due  itaiffk 
according  to  the  lanv  of  Scotland.  This  judgment  gives  no  nef 
right  to  the  appellant,  but  leaves  him  as  grnntee,  and  the  red 
creditors  upon  the  foot  of  the  hw  of  Scotland  in  the  like  cafisi; 
and  it  cannot  be  pretended  but  that  creditors  upon  an  eftate  sie 
by  that  law  entitled  to  a  fequeflration  of  the  eftate  for  the  joft 
payment  of  their  debts,  and  confequently  the  judges  have  onlf 
purfued  their  ufual  rules  and  methods  in  fuch  like  cafes.  And 
fince  there  may  be  interfering  intereOs  among  the  creditors  thein* 
felves,  as  it  is  plain  there  are  interfering  intereiiS  between  tbs 
grantee  and  the  creditors,  nothing  cm  be  more  juft,  nor  moic 
agreeable,  both  to  the  intention  and  words  of  the  decree  of  tbt 
Houfe  pf  Lords,  than  that  the  rents  fl^ould  be  feciKcd  in  doe 
courfe  of  law  for  the  benefit  of  all  concerned^  that  >s>  by  a  fe* 
queftration. 

On  the  interlocutors  finding  the  claims  of  the  refpmdents  tohentl^ 
charges  on  the  efiate* — Heads  of  the  Appellant's  Argument. 

As  to  the  lady  dcwager*s  claim  of  2000  merks  annuity  more 
than  the  4000  merks  provided  to  her  by  the  faid  Roderick  Matf* 
kenaie's  fettlement,  which  (he  h^s  all  along  enjoyed,  and  nevei 
had  or  claimed  more  till  fince  th)K  forfeiture  \  it  is  to  be  fuppofed 
that  the  faid  4000  merks  fo  ^cured  to  her  were  agreed  by  her  tt 
be  taken  in  full  of  all  (he  could  demand  by  her  coiitra£)r  of  mar- 
riage. From  this  k  is  apparent  that  (he  was  excluded  by  the  prion 
incumbrances  which  had  been  purchafed  by  the  faid  Roderid 
Mackenzie,  whereby  he  got  an  abfolute  right  to  the  faid  eftate 
and  more  efpecially  fiace  m  the  charter  which  he  thereby  obtainei 
from  the  crown,  there  is  no  exception  of  her  right  by  the  mai 
riage  contrail,  nor  is  there  any  proof  that  flie  ever  claimed  0 
received  more  than  (he  now  enjoys. 
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A«  to  the  bdies'  portions  it  is  to  be  believed  that  they  were 
paid  by  the  faid  Roderick  Mackenzie  before  his  deatbt  when  thef 
had  become  due,  being  payable  at  their  refpedive  ages  of  fixteen, 
or  marriages;  and  more  efpecially  fince  two  of  them  have  been 
married  about  fixteen  years.  If  they  had  not  been  fo  paid,  the  lands 
of  Stratherrick  and.  Abertarf  multt  according  to  his  fettlement^ 
have  been  fequeftrated,  and  a  fa^or  appointed  to  receive  the 
v^nts  thereof  the  next  year  after  his  death,  which  happened  in 
X708,  whereby  they  would  foon  have  been  paid;  and  yet  no 
tefior  was  appointed  till  after  the  grant  of  the  life-rent  efcheat 
U>  the  appellant. 

As  CO  the  refpondent  Mackenzie's  pretended  debt,  it  may  rea- 
ibnably  be  believed,  that  the  fame  was  paid  by  the  faid  Roderick 
Mackenzie  in  his  lifetime,  fince  no  a£lion  had  been  brought, 
W  the  bonds  fo  much  as  regiftered,  in  fo  many  years  till 
ifter  the  forfeiture.  But,  further,  this  gen^-ral  claufe  in 
the  fcttlement,  wherein  this  pretended  debt  is  not  mentioned, 
could  not  make  it  a  real  charge  on  the  tdate  at  the  time  of  the 
iDrfeiture,  the  refpondent  not  being  thereby  entitled  to  bring  any 
ml  aflion  againit  the  faid  eftate.  And  if  claufes  of  this 
ivure  (hould  have  fuch  a  con(lru£tion,  no  purchafer  of  land  in 
Sootlucd  could  be  fafe  ;  and  the  appellant's  cafe  is  much  ftronger 
than  that  of  a  purchafer.  Bcfides,  the  refpondent's  decree  of 
adjudication  is  null  and  void,  as  to  the  appellant,  who  was  in 
fofleifion  of  the  faid  cftate  by  virtue  of  his  grant,  before  the 
Ame  was  obtained,  and  yet  he  was  never  made  a  party  to  the 
i&ion. 

The  Court  of  SefEon  put  it  on  the  appellant  to  prove,  that  -^ 
declaims  of  the  refpondents  were  fatisfied,  which  it  was  impof- 
idle  for  him  to  do,  the  difcharges  or  agreements  relating  thereto 
bebg  ail  in  the  cudody  or  power  of  the  forfeiting  perfon,  for 
whofe  intereft  thefc  and  other  claims  are  coliufively  fct  up  to  cover 
the  eftate  againft  the  appellant.  On  the  other  hand,  if  thefe 
daims  be  jud,  the  lady  dowager  might  have  proved,  that  the 
2009  merks  annuity,  more  than  the  4000  merks  which  (he  ha« 
1^  along  enjoyed,  had  been  paid  to  her,  at  any  time  fince  the 
I  ftorifion  made  for  her  by  the  faid  fettlement ;  and  her  daughters 
■ight  have  proved  the  payment  of  intereft  for  their  rcfpedlive 
ponions,  within  fome  reafonable  time  before  the  forfeiture  \  and 
^  refpondent  Mackenzie  might  have  proved  payment  of  interest 
*  given  fome  other  fatisfa£tory  proof  of  the  juftice  of  his  debti 
Kmk  of  which  have  been  done. 

Bat  if  any  debts  (hall,  after  a  due  examination,  be  found  juft 
tod  real,  lb  as  to  zScGt  the  eftate,  the  appellant  is  willing  to  pay 
f)ie  fame  in  their  due  courfe,  on  their  being  afiigned  to  him;  and  it 
would  be  very  unreafonable  if  fuch  creditors  fliould  not  he  obligc^ci 
to  aflign  their  refpedive  debts,  on  payment  thereof,  but  that  they 
ftall  bo  ftill  kept  up  on  the  eftate  to  exh^uft  the  whole  rents 
daring  Che  attainted  perfoo's  life :  and  more  efpecially  fince  his 
lady  has  300/.  fteriing  per  annum  allowed  to  her  by  the  govern- 
out  of  ali  the  ceft^of  the  forfeited  ciUtes  in  OLOiiund  ;  fo 
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thtt  if  by  thefe  artifices  they  can  cover  the  eftate,  the  fdmilji  f 
Jtiad  tf  being  lofers^  nviil  be  gainers  by  the  treafin* 

Heads  of  the  Refpondents*  Argument  thereon^ 

The  lady  dowager  does  not  poflefs  either  her  jointure  or  m. 
ffuity  by  virtue  of  Lord  Preftonhall's  deed  of  fettlement,  but 
virtue  of  her  marriage  articles,  and  a  charter  from  the  crois 
and  fafine  thereon ;  and  by  thefe  (he  is  entitled  to  40CO  mer 
out  of  certain  lands,  and  an  annuity  of  2000  merks  out  of  ti 
whole  eftate,  an\i  no  expreffion  in  Lord  Prf  ftonhairs  deed  can  i 
any  bar  to  her  right,  fince  (he  does  not  claim  under  it.  Befide 
the  appellant  miftakes  the  deed  of  fettlement,  for  it  contain*  fl 
reftri^ion  of  the  refpondent's  right.  All  that  is  faid  there  ii 
that  when  enumeratlnt;  the  particular  lands  out  of  which  the  bk 
4000  merks  were  iffuing,  and  making  a  (ettlement  of  theoii 
Lord  Preftonhall  do^s  it  with  a  refervatton  of  the  refpondenlif 
right  out  of  thefe  lands,  but  does  by  Ho  means  reftrain  her  daia 
to  that  fum  only. 

The  portions  to  the  daughters  were  not  paid  ;  and  if  the  appd 
lant  thinks  he  has  any  reafon  to  infill  upon  that,  he  is  at  iibeilf 
to  do  fo :  but  he  cannot  expedl,  as  h^  pleaded  below,  that  tb 
refpondents  Ihould  prove  that  they  are  not  paid  :  chat  were  li 
take  the  burden  of  proving  a  negative ;  and  indeed^  the  appd* 
hnt  never  pretended  that  they  were  paid,  but  only  infifted  dyl 
it  was  to  be  prefumed  they  were.  Though  the  perfons  entitkl 
to  name  a  fa£lor  upon  the  lands  might  for  fonir  time  negled  n 
do  it,  becaufc  the  daughters  might  depend  upon  Mr.  Mackenzieni 
^-  ps^ying  them,  that  was  no  arg[ument  why  they,  when  the  eftate 

went  into  other  han'is,  might  not  apply  to  h'tve  a  fador  nanel 
for  their  better  fecurity ;  and  as  the  dct  d  of  fettlement  under 
which  Mr.  Mackenzie,  and  confequently  the  appelldnt,  as  grantes 
X  of  his  efcheat,  chims,  is  exprcfsly  burdened  with  that  powcfi 
and  the  perfons  entitled  to  execute  it  have  done  fo,  it  is  difficok 
to  know  why  the  appellant  (hould  compUin.  The  aflignmentto 
the  rents  of  the  lands  in  queftion,  and  the  power  to  name  tbc 
faAor  being  an  exprefs  burden,  aifedling  both  the  difpoCtiri 
u  claufc  and  procuratory  of  refignation  contained  in  the  deed  m 
fettlement,  it  gives  the  children  a  real  right  and  immediate  acceft 
to  the  rents,  preferable  to  any  perfon  claiming  under  that  fettle- 
ment, as  the  appellant  does. 

It  is  denied  that  the  refpondent  Mackenzie's  debt  was  paid 
the  refpondent's  tutor  was,  at  the  appellant's  deGre,  dire£led  t 
make  oath  of  the  truth  of  the  debt,  which  he  offered  to  do,  ba 
the  appellant  did  not  infill  upon  it ;  and  he  is,  by  the  very  intei 
locutors  complained  of,  allowed  to  in  fid  upon  any  defence  of  pa] 
ment. 

The  debts  of  the  grantor  were  certainly  real  by  the  es 
prefs  words  of  the  claufe  in  the  deed  of  fettlement,  for  the  lij 
rent  of  Alexander  Macienzie,  and  the  fee  of  the  mq/ler  of  Lava 
are  declared  fubjeA  to  the  payment  of  ail  the  grantor^a  debti 
aud  tliis  is  the  method  by  the  law  and  coaftant  pca^Uce  of  Soot 
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indy  of  burdening  conveyances  of  lands  with  debts  owing  to  third 

ortteSy  fo  as  to  make  fuch  debts  real ;  and  this  will   certainly 

;ive  a  preference  to  the  creditors  of  the  grantor  before  the  ere- 

iitoTs,  either  of  the  perfons  in  life  rent  or  in  fee.     It  is  true  the 

creditors  have  no  accefs  to  the  rents  without  an  adjudication, 

that  being  the  legal  method  of  obtaining  poflTeffion ;  yet  the  debts 

ire  burdens  upon  the  infeftments  of  property,  and  as  foon  as  an 

adjudication  is  led  Thereupon ,  the  adjudger  has  immediate  accefs, 

and  will  be  preferred,  not  according  to  the  date  of  the  adjudica- 

ttOD,  but  of  the  infeftment  burdened,  to  all  infeftments  or  real 

tights  granted  after  that  infeftment  of  property,  though  before 

tfaAlate  of  the  adjudication ;  which   is  a  demondrative  proof 

that  the  debts  are  real  from  the  date  of  the  infeftment  bur- 

deocd. 

After  hearing  counffl,  It  is  ordered  and  adjudged^  that  the  feveral  Jo^fmeat, 
iutiflocutors  of  the  Lords  of  Sejfton  complained  of  by  which  the  eft  ate  J.^J^ 
mquejlionisjequejiered^  be  reverfed^  nvithout  prejudice  to  any  future 
fifue/tration  that  may^  upon  jufl  caufe^  be  granted  in  a  proper  and  re^ 
ffdar  method  again/}  thefaid  efiate^  for  any  fuch  debt  as  is  chargeable 
fimeupon^  agreeably  to  the  decree  mada  in  this  Houfe  in  the  former 
.  iffeal  g  and  that  Jo  much  of  the  interlocutors  complained  of  as  decree 
Ae  annuity  of  2000  merks  to  the  Lady  Dowager  Lovat^  and  the 
itks  claimed  by  and  on  the  behalf  of  Alexander  Mackenzie  0/  Gar'- 
M,  the  infant y  and  other  real  creditors  upon  the  faid  eflate^  be  re» 
tmfedg  and  that  fuch  of  the  interlocutors  as  prefer  the  faclor  ap^ 
^^mtedfor  the  lands  of  Stratherrick  and  Abertarf^  in  furfuance  of 
Ik  Lord  PreflonhaWs  deedy  for  the  portions  of  the  refpondents^  Anne^ 
fUhariney  and  Margaret  Fraftr^  until  the  faid  refpondents  fbeuld 
btp^  their  rejpeffive  portions  of  10,000  meris  each^  with  interefif 
btffffirmedy  without  prejudice  to  the  appellant^  to  object  upon  payment ^ 
tr  any  other  ground  of  law  again fl  the  faid  debts  as  accords* 

For  Appellant,  Rob.  Raymond.         Sam.  Mead, 

For  Refpondents,      Ro.  Dundas.  WiL  Hamilton.     ' 

The  fcqueflration  in  this  cafe  was  fet  aGdc  upon  an  informality ; 

tmay  be  of  importance  to   fee   from    the    record    what   was 
le   therein    in    the    fubftquent   [^oceedings    between    thefe 
fsrties. 

Xiie  judgment  is  of  great  importance,  in  regard  to  the  efFeft  of 
a  daufe  in  a  difpofition  burdening  the  fubje£ts  conveyed  with 
payment  of  the  grantor's  debts  \  and  appears  to  form  a  leading 
cafe  thereon. 
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Care  8i.  Sir  Alexander  Cuming,  of  Culter,  Bart.    -    Jppei 

The  Moderator  and  PreAytcry  of  Aber- 
deen, and  Mr.  Wm.  Abcrcromby,      -     Refpon 

i8th  Jpril  1721. 

J9^rU»^»k  deletion,  and  a  marfiaal  note  figned  bv  the  Rtantor  of  a  1 
dier  of  which  were  noticed  in  the  tefting  daiiu,  beio^  held  to  be 
jadginent  is  reirerfed. 

CUiiJ*  — -A  minUter,  who  waa  alfo  patron  of  hit  pinfli»  being  depri^ 
benefice  by  the  preHiytery,  conveys  liis  right  of  patronage  to  a  | 
referving  his  own  right  as  miniffaer  or  preacher:  the  Court  ha* 
that  the  difponee  had  not,  neverthelefi,  the  right  of  prefoniing  c 
grajtor*a  ItfiBticnei  the  judgment  is  reverfed. 

Y N  April  1679,  Lord  Torphichen  conveyed  the  advc 
^  donatiofiy  right  of  patronajire,  and  tetnds,  of  the  chui 
parilh  of  Maryculter,  in  the  diocefe  of  Aberdeen,  to  Mr.  * 
White,  then  minider  of  the  gofpel  at  the  faid  churc 
infeftment  was  thereupon  taken  in  Mr.  White's  favour  in  C 
1683. 

Mr.  White  being  libelled  by  the  prelbytery  of  Aberde 
having 'been  guilty  of  fcandal  and  treafon  during  the  late 
lion,    in  preaching  and  praying  for   the   pretender,   h 
after  55  y^s  poflellion,  deprived  by  the  prefbytery  on 
of  April  1717. 

In  Auguft  thereafter,  Mr.  White,  by  a  difpoStion  bea 
be  for  an  onerous  caufe,  dtfponed  and  conveyed  to  the  af 
tbe  aforefaid  advocation,  donation,  ri^bt  of  patronag 
tetnds.     Part  of  thi<i  difpoHtion  w?.s  of  the  following  lenc 

*•  Likeas  I,  the  faid  Mr.  George  White,  by  thcfe  p 
*<  fell,  annailzie,  and  difpone  from  me,  my  heirs,  and  fu 
*^  whatfomever,  to  and  in  favour  of  the  faid  Sir  Ale 
**  Cuming,  his  heirs  and  aflignees,  heritably  and  irredet 
•*  but  any  manner  of  redemption,  revcrfion,  or  regrefs  U 
*^  all  and  haill  the  advocation,  donation,  and  right  of  pat: 
**  of  the  parifli  church  of  Maryciilter,  with  the  haill 
*'  profits,  and  emoluments  belonging  thereto,  lying  wit 
••  diocefe  of  Aberdeen,  and  (heriffdom  of  Kincardine  5  t 
«*  with  all  right,  title,  intere(t,  and  claim  of  right,  that 
<*  heirs,  and  fucccffbrs,  prcdeceffors  and  authors,  ha<^,  h 
««  any  ways  may  have,  claim,  or  pretend  to  the  faid  right 
•«  tronage,  or  to  the  tcinds,  great  or  fmall,  parfomgc  or  vl 
«*  in  any  manner  of  way  in  time  coming,  either  ss  tit 
«*  othcrwife.  Referving  always  to  me  j"  After  this,  as  t 
pofition  had  been  firft  engrofled,  ftood  the  following 
**  Aly  life-rent  right  of  the  benefice  of  the  faid  church  duritj^ 
•*  days  of  my  lifetime^  as  not  acknowledging  any  vacancy  t 
Thcfe  words,  however,  were  drawn  through  with  a  pen,  b 
ftili  to  remain  legible  i  and  oppofite  to  them,  on  the  marg 
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^iriitten  this  marginal  note :  <<  T9  me,  the /aid  Mr.  George  WhUe^ 

■•  all  rights  titUp  tnterejfy  claim  of  rights  that  I  can  pretend  at 

••   mnifier  and  preacher  of  the  word  of  God  in  the  f aid  churchy  during  » 

••   all  the  days  of  my  lifetime.'* 

This  deletion  and  marginal  note  occurred  three  times  in  the 
difpofition :  the  marginal  note  was  duly  figned  by  Mr.  Whitc» 
bnt  no  notice  was  taken  of  if,  or  of  the  deletion  in  the  tefting 
daufe.  Upon  this  difpofition  the  appellant  was  infeft  in  Septem- 
ber 1717. 

The  appellant  afterwards  tendered  a  prefentation  of  three  or 
Sour  perfons,  or  any  of  them  that  (hould  be  approred  of  by  the  pref- 
i^tery  and  other  church  jadicatories  to  fcrve  in  the  faid  cure»  and 
applied  to  the  moderator  of  the  prefbytery  of  Aberdeen,  to  call  a 
pre(bytery  and  receive  his  prefentation.  Having  met  with  delay^ 
k  renewed  his  requifition  to  the  moderator,  under  form  of  in- 
itrament  by  a  notary  public.  The  appellant  afterwards  made 
application  to  the  provincial  fynoH,  to  interpofe  their  authority^ 
and  order  a  prefbytery  to  meet  pro  re  nata.  But  that  fynod  hav- 
ing refufed 'to  do  fo»  the  preft*ntation  was  again  tendered  to  the 
moderator  of  the  prefbytery,  and  to  the  moderator  of  the  fynod  in 
ifttll  convention  ;  and  the  appellant  entered  his  proceftation,  that 
their  fo  refuSng  (hould  not  prejudice  his  right  of  prefentation 
after  fix  months,  nor  give  the  prefbtery  the  benefit  of  prefenting^ 
*  re  devaluto* 

After  the  hpfe  of  fix  months,  the  prefbytery  prefented  the  re* 

(fondent  Mr.  William  Abercromby  tothischurciiand  parifh;  and 

ipsD  their  prefentation  he  was  accordingly  inftituted.     The  ap- 

|iiant  again  protefted  againd  this;    and  afterwards  brought  an 

aAton  of  declarator  before  the  Court  of  Sc  (lion  againft  the  refpon- 

dntSy  concluding  that  his  right  might  be  afcertained,  and  that  the 

Cceedings  of  the  prefbtery  in  prefenting  Mr.  Abercromby  might 
declared  void  )  and  that  the  appellant  migbt  be  at  liberty  to  dif- 
pofe  of  the  intermediate  profits  of  the  living  for  pious  ufes  within 
tbefaid  parifh,  in  terms  of  the  a£l  of  parliament  in  that  behalf.  loAaa, 
The  refpondents  made  defences  ilating,  that  the  difpofition 
null  and  void,  by  the  deletion  of  feveral  claufes  therein  ;  and 
'the  marginal  notes  not  being  mentioned  in  the  tcding  chufe,  it 
Was  to  be  prefumed  that  the  deed  was  vitiated  ex  poji  faBo.  That 
iftr  £iGne  alfo  appeared  to  have  been  razed,  which  afforded  an  ad* 
jRtiooal  argument  againft  the  difpofition.  The  appellant,  in  anfwet 
nmtcndeld  thai  it  wasyw/  iert'ii  to  the  refpondents  to  objcS  to  Mr. 
White's  difpofition  ;  that  it  and  the  fafine  could  never  be  taken 
>way  but  by  improbation.  And  Mr.  White  appeared  judicially  in 
proccfj,  and  declared  that  the  deletions  and  marginal  notes  were 
done  by  his  exprefs order,  and  duly  executed  by  him. 

The  Lord  Ordinary,  having  reported  this  matter  to  the  whole 
Court,  their  lordfiiips  at  firft  repelled  the  obje£lion  founded  upoi^ 
Hie  obliteration  and  razure  of  the  difpofition  and  fafine;  and 
'imnd  that  the  appellant  had  the  right  of  patronage  of  the  faid  church 
fMaryulter^ 

But 
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But  the  rcfpondents  having  prefented  a  reclaiming  petitidti, 
after  anfwers  for  the  appellant,  the  Court^on  the  19th  day  of 
February  17209  <<  fuftained  the  defence  proppned  by  the  prefty- 
*•  tery,  and  aflbilzied  from  the  declarator." 

The  appellant  thereupon  reclaimed ;  and  the  refpondents 
having  m^de  anfwers,  the  Court,  on  the  6th  of  December  1720* 
*'  declared  the  appellant's  right,  with  this  quality,  that  his  ri^hc 
**  of  prefentatioa  cannot  take  place  during  Mr.  White's  li£6- 
««  time." 

The  appellant  again  applied  by  petition  againft  this  laft  inteiw 
locutor,  and  offered  to  prove,  by  the  oaths  of  the  grantor,  writerf 
and  inftrumentary  witnefies,  that  the  deletions  and  amendmeoti 
were  made  by  Mr.  White's  order  before  the  execution  of  the. 
deed  :  and  the  grantor  at  fame  time  tendered  his  oath  thereupoOi 
and  declared  that  he  meant  no  more  by  the  words  deleted,  or  by 
the  marginal  notes,  added  to  the  decH,  and  flgned  by  him,  thani 
refenration  of  his  right  as  preacher  and  miniiler ;  but  did  not  pro* 
tend  any  right  to  the  patronage.  After  anfwers  for  the  refpon* 
dents,  the  Court,  on  the  30th  of  December  1720,  **  adhered  10 
"  their  interlocutor,  and  rcfufed  the  dcfire  of  the  petition," 
Entered,  1  he  appeal  was  brought  from  /'  an  interlocutory  fentence  it 

•1  Jan.        it  decree  of  the  Lords  of  Seffion  in  Scotland,  of  the  19th  of  Fcbr 
1720-1.       ^j  Tuary  1720,  and  from  part  of  an  interlocutor  of  the  6th  of  ^ 
^<  Decfl^mber,  and  likewifc  from  an  interlocutor  of  the  30th  of  \ 
«  Deccmbpr,  1720/' 

Heads  of  the  Appellanfs  Argument. 

There  Is  no  law,  ftatute,  or  cudom  for  making  void  any  writ« 
ing,  by  reafon  of  any  deletion,  amendment,  or  marginal  note, 
s6Si,c  5.  duly  made  and  Ggned  by  the  grantor.  For  all  that  the  ad  of  par« 
liament,  in^relation  to  probative  writs,  requires,  is,  that  the  names 
and  defignations  of  the  writer  and  witneHcs  be  inferr  in  the  body 
of  the  writing,  as  they  are  in  this  cafe.  And  Mr.  White  lutf 
appeared  judicially,  and  acknowledged  the  difpofition,  as  it  ftandi|. 
to'be  a  true  dccdy  Jimui  et  femeU 

Neither  the  refpondents,  nor  any  others  who  were  not  partiei 
nor  privies  to  the  deed,  could  objcd  or  found  upon  the  claufe  of*, 
refervation  in  favour  of  the  grantor  ;  none  but  the  grantor  himfetf 
or  his  heirs  could  do  this  ;  efpecially  againlt  his  own  declared  will 
and  intention.  And  Mr.  White  never  pretended  any  right  to  the 
patronage,  or  to  objVd  to  the  appellant's  prtfcntation,  having  oidf  : 
refcrvcd  his  right  and  intereft  as  preacher  of  God's  word  at  thi 
faid  church;  of  which  he  then  conceived  himfelf  unjultlydf* 
prived. 

Mr.  White,  the  grantor,  neither  did  nor  could  pretend,  by  tht. 
claufes  deleted,  which  now  pro  mn  fcriptis  hahentur^  nor  by  the  1 
claufes  on  the  margin  fi^^ned  by  him  in  place  thereof,  any  right| 
even  zs  preacher  of  the  nvord  of  Gvd  at  the  faid  church,  but  fuch  « 
right  as  he  had  de  jure ;  for  it  was  never  intended,  that  he  (hould 
rcfcrve  a  right  which  be  had  nott    And  \^  is  furely  v^ry  improper 
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T  tbo  refpondents  to  found  upon  any  pretence  of  right  he  had  } 
ter  they  themfelTes,  as  judges^  had  determined  that  he  had  for- 
ited  his  right. 
As  the  refervation  of  Mr.  White's  right  as  preacher  of  God's 
ord,  could  not  create  any  nullity  in  the  appellant's  title ;  fo  the* 
'eibytery  wer^  not  judges  of  the  validity  or  nulKty  of  the  difpo- 
rioriy  which  indeed  they  never  faw  nor  looked  upon,  till  the 
^ion  was  hrought  againft  them  in  the  Court  of  Seffion.     An4 
lerefore  that  could  be  no  motive  for  them,  in  contempt  of  the 
i^K^»  and  even  contrary  to  the  very  z(k  of  parliament  which  firft  i59S.c.itf« 
iitkitutes  prefbytery,  to  reje£t  the  Appellant's  prefentation  ;  or  an 
ixcufe  for  their  judging  at  any  rate  of  the  appellant's  title^  far 
|efs  for  condemning  it  prophetically^  without  feeing  it. 

Heads  of  the  Re/Pondent/  Arguments 

The  razure  is  in  the  mod  matetial  part  of  the  deed,  relative  to 
the  prefent  queftion,  which  is,  whether  the  appellant  can  prefent 
to  diis  church  or  benefice  during  Mr.  White's  life  ?  That  entirelf 
snd  folrly  depends  upon  the  import  of  the  words  fo  razed. 

Taking  the  words  razed  to  have  been  what  the  appellant  in* 
Sfti,  they  are  a  fufficient  bar  to  his  claim ;  for  a  refervation  of 
Bie  benefice  to  Mr.  White  during  his  life,  wijl  as  eflTeQually  pre- 
Vrnt  the  appellant  from  prefenting  during  Mn  White's  life,  as  a 
refervation  of  the  right  of  patronage,  for  life  ;  for  there  feems  no 
poifibiiity  in  this  cafe  to  di(lingui(h  them. 

Though  the  appellant  had  given  evidence,  as  he  offered  to  do^ 
by  Mr.  White  the  grantor,  and  the  inftrumentary  witnefles,  that 
the  razure  was  made,  and  marginal  notes  added,  before  the  exe« 
cntion  of  the  deed,  yet  that  would  not  now  fupply  the  defed ; 
fioce  by  the  law  and  conftant  ufage  of  Scotland  the  deed  itfcif 
paght  to  have  mentioned  the  razure  to  have  been  made,  and  tbe 
i&argin^l  note  ndded  before  the  execution,  otherwife  jt  is  null; 
Oor  can  that  defe£t  be  fupplied  by  witnefles. 

Were  evidence  to  be  ufed,  yet  Mr.  White's  evidence  in  this 
Cafe  could  not  be  admitted,  for  he  was  a  party  to  the  aftion,  and 
Uie  perfon  for  whofe  ufe  it  was  carried  on,  and  who,  if  the  church 
^i\ld  be  kept  vacant,  would  enjoy  thr  profits  of  the  living :  and 
^he  inftrumentary  witnefles  are  likewife  fufpicious,  fince  the  one 
4  Ion  to  the  grantor,  and  the  other  fcrvant  to  the  appellant. 

The  appellant  at  firft  did  not  infift,  that  thefc  alterations  were 
,itade  upon  the  deed  before  its  execution,  but  only  before  he 
%ned  the  pre(ientation  in  queftion  ;  and  indeed  it  appears  from 
^e  very  face  of  the  deed,  that  the  alteration  was  not  made'before 
^e  deed  was  executed.  For  the  very  fame  razure*  and  marginal 
^ts  that  are  in  the  difpofition,  are  likewife  in  the  feifin,  and  yet 
^his  laii  is  dated  40  days  after  the  firft. 

Taking  the  words,  as  they  ftand  on  the  margin,  viz.  <<  Refenr- 

V  iog  to  Mr.  White  all  right,  title,  and  intereft,  that  he  could 

V  pretend' to  as  minifter  and  preacher  of  God's  word  in  the  faid 
^  church  during  all  the  days  of  bis  lifetime^"  they   arc  a  cer* 

..    ••  —      ,     '  taia 
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taih  Bar  to  'the  appeUaot  to  prefent  any  other  during  Mf  •  ^ 
life,  for  otherwise  the  reftrVacion  imported  nothing. 

The  appellant  feems  to  be  too  hafty  in  praying  that  hu 
to  prefent)  »nd  power  to  difpofe  of  the  profits  dtning  the  ? 
might  be  declared  and  affirmed  ;  for  that  with  fubmiffior 
not  be  done,  eren  were  the  interlocutors  complained  of  re^ 
for  it  will  ftill  remain  a  queftion,  if  the  appellant,  (were  hi 
of  patronage  eftabliihed)  hare  duly  executed  that  right,  aiK 
larly  prefented*  That  queftion  never  was  before  the  C 
Seffion,  and  i9  ftill  open  and  undetermined  j  and  fo  long 
remains  a  qaeftion,  the  appellant  cannot  pretend  to  ha^ 
right  to  difpofe  of  the  vacant  ftipends,  becaufe  it  does  n< 
cannot,  appear  there  is  a  vacancy,  till  that  other  queft 
determined. 
Jadgmtat,  After  hearing  counfel,  It  it  ordered  and  adjudged,  that  i 
j'^^pril,  interlocutor  of  the  i^h  of  February  1720,  and  fo  much  of  tb 
hcutor  of  the  6th  ^December  as  is  contained  in  thefe  words, 
*^  this  quality,  that^  his  right  of  prefentation  cannot  take  place 
«  Mr.  Whites  lifetime!^  and  the  interlocutor  of  the  30IA  of . 
her  1720  in  affirmance  thereof,  bo  reverfed. 

For  Appellant,      Rob.  Raymond.    Tho.  Kennedy^    JTm.  \ 
For  Respondent,  Ro.  Dundas.       Will.  Hamiltoth 
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Cafe  82.  The   Commiflioners  and   Truftees  of  the 

Forfeited  Eftates,        -  -        -    Appelk 

}Ax.  David  Erfkine  of  Dunn,  one  of  the 

Senators  of  the  College  of  Juftice,        -      Rcfpo\ 

19th  Jpril  1 72 1. 

CftfpertfttSon  tgmnf  on  jSJignr€.'^F9rfntiire  for  TrgaJon.-^A  bond 
Panmore^s  was  conYeycd  to  an  onerous  a ;iignee  on  21ft  April  j 
an  t€t  paCed  on  7th  May  1716,  his  iord(bip  wa^  attainred  oi  tre 
November  1715:  the  holdfrof  the  bond,  in  Jmuary  I7i7»  «cki 
ttponoath>  that  be  had  purchafed  in  Apiil  or  May  1716,  from  I 
mure,  as  her  huibind's  attorney,  a  quantity  of  grain,  and  had 
the  price  :  the  truHees  for  forf  itures  found  that  the  bond  was  coi 
aguoft  the  afTigriee  5  and  chat  an  arreOment  ufcd  on  9th  May  1 
a  !iom»Dg  figneted  on  Odtoher  tlereafter,  werr  no  fufficient  ia 
but  their  judgment  was  revuied  by  the  Court  pf  Delegates^  aod  foe 
affirmed  upon  appeal. 

1)Y  an  aft  of  i  Geo.  i.  which  received  the  royal  aflent 
•"  7th  May  1716,  James  Earl  of  Panmuir  was  attainted  • 
trcafon,  from  the  13th  of  November  17 15,  and  his  efta 
vefled  in  th6  appeUants  for  the  \xk  of  the  public  from  the 
June  1 7 15. 
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Tfl  Jone  17179  the  refpondent  entered  a  claim  before  the  ap* 
eRancSy  upon  the  Earl  of  Panmuire's  eftate  for  the  fum  of  5000 
-icrksy  with  intcreft,  fince  Candlemas  17159  as  afTignee  of  a 
ond  granted  by  rhe  (aid  Earl  of  Panmuire.  The  circumftances 
»  ftated  by  the  refpondent  were,  that  the  earl  having  borrowed 
-om  George  Dempder,  merchant  in  Dundee,  the  faid  fum  of 
000  merks,  the  earl,  for  repayment  thereof,  granted  Oempder 
is  bond  on  the  5th  of  February  1715  }  and  on  the  21  (I  of  April 
716,  Dempfler,  in  confideration  of  the  refpondent's  paying  to 
\itn  the  principal  and  intereft  then  due  upon  the  faid  bond> 
ifligned  the  fame  to  the  refpondent}  who  thereupon  arrciled 
the  rents  in  the  tenants*  hands,  on  the  9th  of  May  1716,  and 
a  horning  was  figneted  the  26th  of  Oftober  thereafter* 

To  this  claim,  the  appellants  objeflcd  that  Dempfter,  the 
affignor,  had,  upon  oath  before  the  appellants  on  the  24th  of 
January  171 7f  acknowledged  that  in  April  or  May  17 16,  he  had 
booght  from  the  late  Countefs  of  Panmuire,  who  was  fa£lrix  for 
the  earl,  wheat  and  meal,  to  the  value  of  3751/*  ic/.  t)J,  Scots; 
and  that  he  paid  the  price  thereof  to  the  Countefs,  and  got  her 
difcbarge  for  the  fame :  that  this  payment,  being  after  the  for- 
fttture,  was  in  Dempfter's  own  wrong;  and  that  confequently 
he  ftood  debtor  to  the  appellants  in  as  much  as  would  compenfate 
the  bond  claimed  on. 

The  appellants,  by  their  decree  in  Oftober  17 19,  •*  found  that 
^  no  legal  intimation  was  made  of  the  faid  aflignation  by  the  faid 
'^  George  Dempfter,  to  the  truftees,  preceding  the  date  of  the 
**  faid  Dempfter *s  depofitiou  made  the  24th  of  January  1716-17^ 
*'  upon  record  in  this  court,  and  now  read,  whereby  he  acknow- 
'*  ledges  that  he,  the  faid  Dempfter,  received  the  fum  of  3751/. 
*<'io/.  ^9^.  Scots,  out  of  the  faid  eftate,  for  crop   17 151  and 
**  other  very  conHderable  funis  ;  and  he  not  having  yet  accounted 
*•  to  the  commiflioners  and  truftees  for  the  fame,  the  horning 
^*  produced  for  the   claimant,   though  braring  date  before   the 
•*  time  of  the  cedent's  faid  depofition,  yet  is  after  the  attainder 
"  of  the  faid  late  Earl,  and  no  charge  was  ufed  thereupon ;  and 
"  therefore  find  the  faid  fum  of  50G0  merks  Scots  money,  with 
^  intereft   thereof,   fo   aOigned   by   the   faid  Dempfter  to  the 
**  claimant  as  aforefaid,  to  be  extinguKhed  by  compenfation,  to 
'*  the  extent  of  the  faid  fums  intromitted  with   by   Dempfter; 
^  and  do  therefore  difmifs  the  faid  chim,  in  fo  far  as  the  fame  is 
'^  COmpenfed  as  aforefaid,  together  with  the  penalty  contained  in 
'**  the  faid  bond,  which  penalty  is  hereby  abfolutely  difallowed  t 
*  but  as  to  the  refidue  of  the  faid  debt  not  thereby  compenfed^ 
^  the  (aid  commiflioners  and  truftees  do  find  that  the  fame  is  a 
^  jttft»  true,  and  lawful  debt,  to  which  the  faid  claimant  is  juftly 
'<*  entitled,  as  a  lawful  creditor  on  the  faid  eftate.'' 

Agatnft  this  decree,  the  refpondent  prefented  his  appeal  to  the 
Ccmrc  of  Delegates ;  and  after  a  hearing'  of  the  caufe,  and  me- 
jDOrbls  given  in  by  the  parties,  the  Court  of  Delegates*  on  the 
ftjd  of  December  17^0,  *^  reverfed  the  aforefaid  judgment  and 
w  decree  of  the  faid  commiffioners  and  truftees." 

Bb  The 
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Entered,  Thc  appf  al  was  brought  from  "  a  decree  of  the  Lords  IXtl 

3  Feb.         (c  gates  of  the  23d  of  December  1720." 

17x0- !• 

Heads  of  the  Appellants*  Argument. 

It  is  an  undoubted  prin  iple  of  the  law  of  Scotland,  thai 
where  the  fame  perfon  is  debitor  in  a  funii  and  has  a  councci 
claim  agdinit  his  creditor  for  the  like  fu;n,  that  thofe  claims  are 
iiiutuallys  extinguiQied  by  compctifationy  in  the  fame  manner  asif 
each  claim  had  been  paid  and  fatitficd  by  the  perfon  who  was  de- 
bitor \\\  it )  and  confequently,  granting  it  were  true  (which  the 
appcii.ints  kiiow  not)  thnt  the  5000  merks  pretended  to  have  been 
o  vving  by  thc  hte  Earl  of  Panmuire  to  Dcmpfter,  formed  a  true  aod 
lawful  dfbtj  yet  the  public  being  now  la  the  room  and  right  of 
the  late  Earl  of  Panmuire,  and  Dcmpder  having  become  debtor 
to  the  public  for  the  rents  of  the  ellate  of  Panmuire,  equal  to  the 
extent  of  his  debt,  levied  by  him  without  ju(t  title  af^er  the  for- 
feiture, that  debt  was  thereby  extinguiOted  by  compenfation,  or 
paym.nt  out  of  the  efFe£ls  of  the  debtor,  and  could  not  after 
that  be  lawfully  aflSgned  to  the  refpondent,  or  any  other  perlba 
whatfocver. 

It  was  objef^ed,  that  Demp(ler*s  oath  was  not  a  good  prod 
againd  the  refpondent,  his  afTignee,  for  an  onerous  con Gderaiioa: 
but  the  oath  of  the  cedent  is  a  good  proof  in  many  cafes,  evea 
in  prejudice  of  the  aflignee.  Such  as,  6r(l,  if  the  debt  be  ren- 
dered litigious,  before  the  aflignation,  which  is  the  prefent  cafcj 
fince  by  the  forfeiture  all  the  debts  on  the  forfeited  eftate  wctt 
made  fubjecl  to  a  quedion,  and  claimants  were  put  under  the 
neceflity  of  proving  thf:ir  debts  to  be  true  debts,  otherwife  tbcy 
could  not  be  allowed  as  a  charge  upon  the  eflate.  The  oach^oif 
the  cedent  is  likewife  a  good  proof  againft  thc  aiEgnee,  whercthe 
aCi^nation  is  not  completed  by  being  la^^  fully  intimated  to  the 
debtor  i(i  the  method  the  law  dlreds,  which  is  likewife  the  pre- 
fent cafe ;  for  the  refpondent';;  aflignment  never  was  intimated 
in  a  legal  way. 

It  was  obje£led  alfo,  that  Dempftcr*s  oath  mud  be  taken  with 
all  its  intrinfic  qualities ;  and  at  the  fame  time  that  he  fwears  to 
the  receiving  of  the  grain,  he  fwears  he  paid  for  it  to  the  late 
Coantefs  of  Panmuire.  But  the  paying  for  the  grain  is  not  IB 
intrinCc  quality  :  if  there  was  any  payment,  it  was  a  confideraUs 
time  after  \  his  oath  is  a  good  proof  againd  himfelf^  but  it  o^l 
be  no  proof  for  him.  If  he  did  pay  it,  It  was  an  unlawful  paj* 
ment;  for  the  law  dire£ts  the  profits  of  forfeited  eftates  to  \M. 
anfwered  and  paid  into  the  receipt  of  exchequer,  not  to  tHe  wif^ 
of  a  forfeiting  perfon. 

Thc  time  of  Dempder's  intromidion,  and  pretended  diveftii^ 
hiuifelt  of  this  and  other  debts,  happening  fo  precifely  about  the 
•fame  time,  is  a  convincing  proof  of  the  contrivance  entered  ioto 
by  thc  partus  to  cover  the  cdate  from  the  public.  It  fignifiel 
nuhing  what  was  thc  <!ate  of  this  fimulate  alTignation,  but  only 
of  the  time  of  iho  legal  intimation  ;  and  in  this  cafe  there  was  DO 
legal  intimatii^ii  bcfoic  entering  thc  refpondcnt'i  claim.  An  ar- 
•  rdimciu 
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ftmcnt  irt  the  tenants'  hands  was  indeed  ufed  after  Dcmpftcr's 
tromiflions,  but  that  was  no  notice  to  thofe  concerned  for  the 
tblic,  who  came  in  place  of  the  forfeiting  perfon :  Lett(;rs  of 
•rning  were  afterwards  obtained  in  the  month  of  October  1716 
ainft  the  debtor,  the  Earl  of  Panmuire,  which  looks  yet  more 
traordinary,  he  being  then  undoubtedly  attainted.  And  all 
ch  proccflcs  ttfcd  againft  forfeited  eltatcs,  are 'already  by  a£t 
parliament,  declared  to  be  void,  and  of  no  effe£l. 

Heads  of  the  Refpondenfs  Argument. 

As  the  only  foundation  for  this  demand  againd  Dempfter  Is  his 
vfl  oath,  fo  that  mud  be  tttfen  altogether,  which  is  very  far 
3m  edablifliing  him  a  debtor  to  the  late  Earl  of  Panmuire  \  for 
:  only  fwearsj  that  he,  as  a  merchant,  in  the  ordinary  courfe 
Usbanoefs,  purchafed  from  the  late  Countefs  certain  quantities 

grain,  and  thereupon  made  payment  to  her  of  the  agreed 
ce.  So  what  he  bought  was  from  the  lady,  and  he  has  paid  for 
lat  he  fo  bought. 

Though  the  aft  for  attainting  the  faid  earl  did  by  a  retrofpeft 
lint  him  from  the  13th  day  of  November  17 15,  unlefs  he 
^vU  furrender  himfelf  on  or  before  thelafl:  day  of  June  1716; 
:  ia  faft  this  bargain  was  made  by  the  Lady  Panmuire,   faftcix 

her  hufband,  and  the  money  paid  to  her  before  ever  that  ac): 
Parliament  pafled  into  a  Uw  (^i):  fo  that  were  the  debt  even  in 
iapfter*s  own  perfon,  it  were  a  great  hardship  indeed  to  oblig<: 
i|  who  had  once  paid  the  money,  for  the  purchafe  he  bona  fide 
w^  to  pay  it  over  again.  If  the  appellants  have  any  demand, 
bagainlt  the  Liidy  Panmuire ;  and  in  faft,  the  appellants  do 
irge  her  with  this  very  fum. 

Whatever  might  have  been  faid,  in  cafe  the  debt  had  (111!  been 
the  perfon  of  Mr.  Dempfter,  yet  that  cannot  militate  againlt 
r  refpondent,  an  aflignee  for  an  adequate  valuable  confiderationt 
thout  any  manner  of  notice  of  this  pretended  demand,  or  title 

compenfation  :  and  were  it  the  cafe,  that  Dempfter  had  by  his 
3i  eilabnihed  himfelf  a  debtor  to  the  late  Eail  of  Panmuire, 
(to  infifl  that  that  debt  (hould  compenfateandextlnguini  a  debt 
iiaft  a  juft  affignee,  who  paid  a  valuable  conCderation  for  it, 

K  introducing  a  great  hardfhip  indeed. 
fides^  compenfation  is  never  allowed  againft  an  aflignee^  but 
iere  the  debt  is  liquidated  and  e(tabli(hed  againft  the  affignor 
Die  intimation  of  the  aiEgnment.  Now  this  debt  is  not  yet 
nidatcd  againft  the  aflignor,  for  it  cannot  be  faid  that  his  oath 
tidates  the  debt,  beeaufe  he  fwears  that  the  debt  is  paid  ;  nor 
I  it  be  done  without  an  aftion  between  Dempfter  and  the  ap* 

lants. 

rhc  alSgnment  was  intimated  by  railing  and  executing  arreft- 
Dts  CD  9th  May  1716.  Dempfter's  oath  was  not  made  till 
uar?  1716-17,  and  nothing  is  more  certain  in  the  law  of 

)  The  ift  WW  pilTed  ych  May  1716)  Dempfler*!  oath  fpc^ki  icntrally  to  the 
of  hit  tranrafUott  wi;h  LiJy  Panm  ir,  a>  ia  Ap:i!  or  May  1716. 

)^\^  i,  Scotlaud^ 
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Scothnd,  than  that  diligence  by  aireftment  is  as  fufficicot  inia* 
timation  of  an  aflignment,  as  a  peifonal  intimation  under  the 
hand  of  a  public  notary  10  the  obligor ;  and  this  was  the  mot 
proper  way,  fincc  the  obligor  was  not  to  be  found  ;  and  a  homifl| 
was  likewife  fignetcd  thereon. 

After  heirinj;  counfel,  //  //  ordered  and  adjudged^  tbattht^* 
tion  and    appeal   be  dijmfjfed :     and  that  the   decree  of  tit  bfm 
Ddcgates  tn  Scotland^  therein  complained  of^  be  affirmed* 

For  Appellant,  Rcb*  Raymond.  Rob.  Dtindas% 

For  Rcfpondents,      Ckarles  Erjiine.      IViil.  ffanulioH. 


Cafe  83.   William  Duff  of  Dipple  Efq ; 

George  Gordon  of  Glaftirum  Efq; 

El  e  contra. 

21ft.  Jpril  1721. 


.    Re/fmiaL 
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KtJ  and  P^r/oflj/.— A  d-rpoficion  is  granted  hj  a  fathn  to  Wi  foB  of  tk 
tijl  r/*«te,  b  rcSeneJ   uitn  all  dcbis  contradled  or  to  be  contf^M  i. 
i  c'tr  i  in  a  qucftion  beiweeti  an  unerous  puichafer  of  the  faid  iSsI^ 
ai  aflignee  of  two  teifonal  bonds  grintcd    by  the  faid  difponeTf  ttt' 
found  that  the  debts  wrre  a  real  burden  upon  the  fubjeO  dl^pQMd 
chetr  judgment  is  leverfcd. 

ff'nt. —  I  he  wriier  of  a  bond  is  defigned  «*  Pittlck  Gordon,  fc^ltt* 

'*   Alexa'idrr  Dunbar  \*  the  O^urt  o^    S<.flion  found   thii  a  nuITi^* 

.thi«  point  the  Houfe  of  Lords  did  mt  decide,  but  difmifled  the  apfH^ 

H  mkgut.fin.'-^ll  was  alleged  that  the  grantor  of  th^  bonds  had  boftf' 
ll»c  ia  i.c  by   piymcnt  of  in»cfert,  £cc  ;  the  Court  fou»id   that  fueh 
h»ni('IogaTion  did  no:  hii.dtrr  the  oner<^us  purchafcr  of  the  fftates  befe't^T 
lioned,  from   queflioning   t^ei'-.  boi'ds  :    upon  thii  point  alfo  the  H**" 
Lords  did  not  decide,  bui  diiiDiired  the  appeal. 

pY  a  contraft,  executed  previous  to  the  marriage 
-*^  Sir  Alexander  Innes,  and  Mr:?.  Jane  Rollo,  in  167^ 
Alexamier  bound  himfclf  to  fettle  the  lands  of  CoxtOWOi 
oihtr  tht-rein  particularly  mentioned,  upon  the  heirs  male tol 
procreated  of  that  marriage  ;  whom  failing  to  his  heirs  tuak' 
any  other  marriage,  with  feveral  other  fubftitutions  of 
And  Sir  Alexander  afterwards  in  1707,  by  a  difpofition 
the  fiid  marriage-contradi,  conveyed  the  faid  lands  to  his 
fon  George,  the  heir  male  of  the  marriage,  with  other  fabf 
lions  of  heirs,  with  and  under  the  burden  always  of  payment 
all  the  lawful  debts  contracted,  or  to  be  contrafted  by  thcfiid' 
Alexander  Innes,  and  particularly  of  the  payment  of  his  yoi 
children's  prcvifions  :  all  which  debts  and  deeds  the  faid  Gcoi|*] 
Innes  becomes  by  his  acceptation  of  the  faid  right,  tied,  boflrt! 
an  1  obliged  to  f^tiafy,  pay  and  perform,  as  if  they  were  fpcciJ|f 
f.-r  down,  and  in  the  fame  manner  as  the  faid  Sir  Alexander*] 
bound  and  obliged  therefore  himfelf,  with  and*  under  which  p^ 
vifon;  ani  rcinditioiis  the  ri^jht  and  difpofition  i»  declared  to  t< 
£r.»nttd  ^nd  accepted,  and  no  other  wife. 

h 
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In  1712  Sir  George  Innes,  after  his  father's  death  took  a  char- 
ter from  the  crown  upon  the  procuratory  of  reHgnation  contained 
ia  the  faid  difpoGtion,  and  the  feveral  proviflonsof  the  difpoGrion 
17079  were  repeated  in  this  crown  charter.     He  afterwards  fold 
t&cfaid  lands  to  the  appellant  Mr.  Duff,  for  an  onerous conGdcr- 
arion,  being  about  25  years  purchafe  of  the  rcnt^ ;  and  Mr.  DufF 
was  infeft  on  a  difpofition  from  Sir  Geor^^e  on  the  loch  of  July 
J  7 14.  Mr.  Duff  applied  pirt  of  the  price  in  the  difcharge  of  fuch 
debts  as  appeared  from  the  records  to' be  charged  on  the  cftatc, 
and  paid  the  remainder  of  the  price  to  Sir  George. 

In|i7i9  the  refpondent  Mr.  Gordon,  who  had  acquired  rii^ht  in 

T718,   by  af&gnatioui  to  certain  bonds  executed  by  Sir  Akxmder 

Innes  firft  mentioned^  brought  an   a£lion   before  the  Court  of 

Seflion  againil  Sir  Alexander  Innes,  a  minor,  Ton  of  the  faid  Sir 

George,  as  reprefenttng  Sir  Alexander  his  grandfather,  and  con- 

dfidedto  have  thelands  of  Coxtown adjudged  toinhim  facisfaf^ion 

of  his  demand.     The  appellant  Mr.  Duff  appeared  as  a  defender 

to  this  a&ion,  and  dated  that  he  was  a  purchafer  of  thefe  lands 

for  a  valuable  confideration  without  notice  of  thefe  bonds,   upon 

which  Sir  Alexander  had  never  been  inhibited,  and  that  none  of 

tiiefe  bonds  were  put  upon  record   till   1720,  fix  years  after  his 

i-porchafe.     But  the  refpondent  infifted,  that  his  demand  was  a 

ital  lien  upon  the  lands  in  quedion,  becaufe  by  the  difpofition  by 

Sir  Alexander  to  hisfon  Sir  George,  under  which  the  appellant 

idaimed.  Sir  George  was  exprefsly  charged  with  the  payment  of 

.aUSir  Alexander's  debtSi  and  therefore  had  a  right  to  adjudge. 

After  a  report  by  the  Lord  Ordinary,  the  Court,  on  the  2d  of 
*J)iecember  1719^  ^' found  that  the  debts  were  a  real  bur^ien  upon 
\\^  the  fubje£t  difponed."     And  on  the  id  of  January  thereatter, 
*;^  adhered  to  their  former  interlocutor." 

Mr.  Duff  the  appellant  aftewards  took  an  obje£lion  to  two  of 
the  bonds,  claimed  on,  upon  the  aft  1681.  c.  5.  In  thc*fe  two  1681,  c  5. 
bonds  the  teding  claufe  runs  thus  :  **  written  by  Patrick  Gordon 
•*  fcrvant  to  Mr.  Alexander  Dunbar  ;*'  which  was,  he  contended, 
no  valid  defcription.  To  this  Mr.  Gordon  anfwered,  he  could 
prove  that  Dunbar  lived  at  Cadle  Gordon  where  the  bonds  were 
executed,  and  had  at  that  time  a  fervant  called  Patrick  Gordon. 
The  Lord  Ordinary  at  fird  repelled  the  obje<51ion,  but  the  appellant 
having  reclaimed,  after  anfwers,  the  Court  on  the  I3tli  of  Fe- 
bruary 1720,  *«  found  that  Patrick  Gordon  the  writer  of  the  faid 
[  **  two  bonds  fo  granted  by  Sir  Alexander  Innes,  is  not  fulBciently 
*  defigned  therein  |  and  therefore  fudained  the  nullity  proponed 
<*  agaioft  the  faid  two  bonds." 

The  refpondent  Mr.  Gordon  afterwards  pleaded,  that  Sir 
Alexander  had  homologated  thefe  bonds,  by  paying  part  of  the 
.  inteicft  due  thereon,  and  drawing  a  bill  upon  his  factor  for  part 
of  the  principal,  but  which  was  not  paid.  The  appellant  anfwer* 
cd,  that  there  was  uo  proof,  that  any  intered  was  paid,  and  that 
the  bill  drawn  upon  the  fadlor  had  no  relation  to  the  bonds  in 
queftioo.  The  Court  on  the  25th  of  February  1720,  **  found 
^  thjki  tbc  bomologatiiSn  alleged  by  Mr.  Gordon  did  net  hinder 

B  b  3  ••  Mr. 
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*<  Mr.  DufF  from  quedioninec  the  bonds  purfued  on*  and  t&en 
**  fore  adhered  to  their  former  interlocutor*  finding  the  writers 
**  thefe  two  bonds  not  fu{Tiv.ientIy  deHgnedy  and  refufed  the  d< 
"  fire  of  the  petition."  And  the  Court  afterwards  on  the  pdi* 
June  1720,  adhered  to  this  la(t*nientioned  interiocutor* 

The  original  appeal  was  brought  by  Mr.  Duff,  from  <'  an  i 
<  terlocutory  fentence  or  decree  of  the  Lords  of  Sei&on  of  d 
<<  2doJ:  December  17 19,  and  the  affirmance  tbereof,  the  ift 
*<  January  following  ;"  and  the  crofs  appeal  was  brought  by  K 
Gordon,  from  "  feveral  interlocutory  fentenccs  or  decrees  oft 
*<  faid  Lords  of  Seffion  of  the  13th  and  25th  of  Februray  ai 
«*  9th  of  June  1720." 

On  the  original  Appeal :  Heads  of  the  Appellant  Dujp s  Arguments 

Purchafers  are  always  fafe  by  the  law  of  Scotland*  when  : 
debt  nor  incumbrance  upon  the  land  to  be  purcbafed  appea 
upon  record,  that  is  what  the  law  conftrues  to  be  noticet  and 
charge  a  purchafer  in  any  other  way  muft  unhinge  all  manner 
fecurities,  and  defeat  the  very  intention  of  the  laws*  with  rega 
to  the  recording  of  titles  in  Scotland.  1  he  general  claufe  in  ti 
difpoHtion  fubjefling  the  fon  to  the  payment  of  the  father's  debt 
could  be  no  notice  to  the  purchafer  what  thefe  debts  were*  fine 
neither  were  they  upon  record*  nor  particularly  mentioned,  whic 
ought  to  be  done  when  fuch  debts  are  intended  to  be  a  na 
charge  upon  the  eftate.  In  the  cafe  in  quedion*  even  nofuitva 
commenced  either  againft  Sir  Alexander  or  Sir  Grcorge  bis  fon 
till  fome  years  after  the  appellant's  purchafe. 

This  argument  is  dill  (Ironger  againft  the  refpondent*  wb 
rurch'jfed  or  got  an  adignment  of  thefe  debts  in  queftion*  cvci 
after  the  appellant's  purchafe  ;  of  which  he  could  not  but  hav 
notice,  for  the  purchafe  was  treated  of  lome  months  before 
was  made,  and  publickly  known  in  the  country;  the  appellar 
was  infeft*  and  that  iiifeftment  rcgiftered,  and  the  refponden 
'U'ho  lived  within  a  few  miles  of  the  appellant^  could  not  bi 
know  of  all  this  tranfaftion. 

It  docs  not  appear  to  have  been  the  intention  of  Sir  Alexacd< 
to  make  thefe  debts  a  rcnl  charge  upon  hiseftate;  for  as  iJiei 
are  no  particular  debts  fpfcified,  fo  the  claufe  can  import  n 
more  than  that  the  fon  fliould  not  ufe  his  right  of  fee  in  fraa 
of  the  creditors,  but  that  he  fhould  be  bound  to  pay  them,  that  r 
he  perfonally.  The  payment  is  direfted  upon  the  perfon*  receifc 
of  the  rights,  and  not  upon  the  fubjeft.  The  exprefs  words  of  tfc 
deed  are  •*  that  the  grantee  (hall  only  be  fubje£l  to  the  paj 
**  ment  of  the  debt*?,  in  the  fame -manner  as  the  grantor  himfc. 
"  was."  The  grantor  was  only  bound  perfonally,  and  thcl 
debts  were  no  real  Hen  or  burden  on  the  lands  in  bis  perfon,  ao< 
confequenily  they  cannot  be  fo  in  the  perfon  of  the  fon. 

The  piovifo  fubjefls  the  grantee  to  the  piyment*  not  only  of  th< 
djrbts  then  contradled,  but  alfo  of  what  he  Qionld  afterwards  cofl' 
xxAtk.  Thefe  lad,  of  their  own  nature*  could  not  be  real ;  and  it 
fce.ns  pretty  incongruous  that  any  debt  not  real  at  the  time  sf  th^ 

con* 
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onTtffance  fliould  afterwards  become  real  without  any  diligence 
done  by  the  creditor  (a). 

On  the  crofs  Appeal :    He^ds  of  the  Appellant  Gordons  Argwrunt. 

Both  the  bonds  in  queftion  are  of  the  fame  date,  bearing  the 
&me  dcfignatjon  of  writer  and  witnefles,  dated  at  the  fame  place, 
and  fubfcribed  without  the  lead  variation  in  form,  an  argument  the 
writer  deCgnedhipfelf  as  ufual  ;  btfidesthe  intention  of  the  a6t 
of  parliament  is  fiifficiently  attained,  that  was  only  to  afcertain  the 
writer  and  witneflcs'  names,  the  better  to  difcover  the  truth  or 
falfity  of  any  deed  that  might  be  called  in  queilion ;  but  the  pre* 
lent  defcription  fufficiently  anfwered  that,  fince  as  to  Mr.  Alex- 
ander Dunbar  it  is  certain  who  he  was,  and  there  was  no  other  of 
that  name,  who  had  a  fervant  by  the  name  of  Pat.  Gordon,  who  is  ^^ 

dcGgned  writer  of  this  bond :  and  as  the  faid  Mr.  Alexander  Dun«  , 
bur  was  perfe&ly  well  kno«ra  to  refnie  at  Caftle  Gordon,  where 
the  bond  is  dated,  fo  being  a  catholick  pried,  it  might  be  fome 
leafon  why  he  did  not  give  himfelf  any  farther  defignation,  which 
hft  fa£ls,  if  necefTary,  were  offered  to  be  proved ;  and  that  he 
was  fo  defigned  in  feveral  other  writings. 

The  obligor  in  the  bonds  had  paid  part  of  the  intered  \o  the 
•obligee,  and  in  payment  of  part  of  the  principal  had  drawn  a  bill 
upon  his  izGiox  ;  the  bill  not  being  accepted,  was  protefled  and  ' 
duly  negotiated.  This  was  a  homologation  by  the  obligor,  fo 
Aat  he  was  barred  from  making  this  objeAion,  and  fo  confer 
qaently  ought  the  refpondent  to  be,  who  purchafcd  the  cdate  fub* 
jeft  to  the  obligor's  debts. 

Heads  of  the  Refpondent  Duff^s  Argument  thereon. 

The  intention  of  the  act  no  doubt  was  to  prevent  vague  and 
uncertain  defcriptions,  fuch  as  in  the  cafe  in  quedion  ;  for  it 
mud  be  admitted  if  the  writer  had  been  Mr.  Alexander  Dunbar, 
without  any  other  defcription,  the  fame  would  not  be  good,  be-  ^ 

caufe  there  may  be  feveral  of  that  namer:  the  writer  then  being 
defigned  fervant  to  Mr.  Alexander  Dunbar,  would  never  vary 
the  cafe,  (ince  it  is  not  fuch  a  defcviption,  as  to  afcertain  the  per- 
fon,  and  difcriminate  him  from  others  ;  and  his  being  fo  defigned 
in  other  writings  can  be  no  argument  for  Supporting  this.  ^ 

The  feveral  fafts  infided  upon,  and  pretended  to  be  made  ufe 
of,  in  order  to  afcertain  the  perfon,  arc  to  no  purpofe,  fince  the  law 
^xprcfsly  enafts,  "  that  the  want  of  a  defignation  of  writers  and 
^  •*  witnefles  is  not  fuppliable  by  condcfcending  upon  the  defigna- 
**  tion  of  writers  or  witnelTcs,"  fo  that  if  the  writer  is  not  in 
the  deed  itfelf  fufficiently  defcribed,  that  can  never  be  fupplied 
by  any  after  condefcendance  :  nay,  this  was  the  very  ilefign 
of  this  a£l ;  for  the  law  before  that  time  recjuircd  the  writer  and 
witnciTes  to  be  defigned,  but  then  the  want  of  that  ufcd  to  be  fup- 

(e)  The  argument  of  ^f  r.  Gordon  on  the  oiigio:!  appeal  has  not  bffen  found  ^  as  h's 
t^Uflfei  gave  up  the  point  of  law  at  the  hfaring  ap,^ral,  it  it  probable  that  he  had  no 
piiated  calc.    The  argumenc  on  the  ot'icr  i  oints  is  taken  f(oa  Mr.  DufF^a  cafe. 

B  b  4  plied 
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plied  by  an  after  condcfcendance  upon  a  proper  defcriptioo  o£ 
writer  and  witneflVs;  and  to  prevent  the  inconveniences  arifiog by 
fuch  condefcendance  was  the  principal  view  of  this  ad. 

1  here  is  no  proof  that  any  fuch  intered  was  paid^  it  being  only 
founded  on  the  obligee's  own  allegation  ;  and  the  bill  drawn  by  the 
obligor  upon  his  factor  has  no  manner  of  relation  to  the  bonds 
now  in  quedion  ;  and  even  the  payment  of  intered  by  the  obligor 
could  not  have  been  pleaded  in  bar  to  any  fuit  brought  by  the 
obligor  himfclf  to  fet  ^Cidc  a  deed  or  obligation  declared  by  hw 
void  and  null,  much  lefs  can  it  be  made  ufe  of  agaiaft  the  refpon- 
dent,  who  is  a  purchafer  for  a  valuable  confideration,  without  any 
notice  of  this  debt,  and  coufequently  is  entitled  to  protc&  hii 
purchiire  by  the  nullities  arifing  from  the  face  of  the  obligations 
thcmfelves,  which  are  made  ufe  of  in  order  to  afTefk  his  purchafe; 
and  he  is  the  rather  judifiable  in  infiding  upon  the  ftri£lne(so{ 
the  law,  fince  he  has  already  paid  a  full  and  adequate  price  fbr 
the  edate  in  quedion. 
Joaraai,  Counfcl  being  this  day  cdlled  in  and  heard  upon  the  appeal  and 

•I  April       crofs  appeal,  and  the  fevcral  anfwers  thereto,  the  counfelfor  the  appel' 
*7**'  /anit  William  Duff ^  having  opened  the  matter  of  his  appeal^  ondjbivm 

**  that  the  complaint  of  the  interlocutors  finding  the  bond  debts  in  fu^" 
**  (ion  real  burdens  on  his  e/} ate  is  founded  upon  a  point  already  adjud^d 
«  by  this  Houfe  ;" 

J^he  counfelfor  the  refpondent^  George  Gordon^  admitted  it  to  befit 
and  therefore  would  not  enter  into  the  defence  of  the  f aid  interlocutvrsi 
and  further  declaring  ••  that  he^  looking  upon  the  reverfalofthejiih 
**  terlocutors  to  put  an  end  to  the  whole  cornefl  between  the  parties  it- 
*<  thefe  appeals^  declined  to  trouble  the  Houfe  with  arguments  in fiif* 
*'  pert  of  the  bonds  in  quejiiony  again fi  the  interlocutors  ccmplainei  fj 
*'  bv  the  appeal  of  the  faid  George  Gordon,^' 

Wherefore  the  coutiftl  for  the  faid  JVilliam  Buff  prayed ^  *<  thati^ 
"  appeal  of  the  f aid  George  Gcrdcn  he  difmiffedj* 
judgment.  And  upon  due  covfidtraticn  had  of  what  was  offered  on  either fit^ 

the  faid  caufeSy  it  is  ordered  and  adjudgedy  that  the  faid  interlocutor  ^ 
the  id  of  December  1719,  finding  the  bond»debts  real  burdens  upon  ii^ 
efiate  in  queflion,  and  the  inter loiuior  cf  the  id  cf  January  foliowlng^^ 
in  rffirpir.nce  thcreif  be  nvcrfed  ;  and  that  the  petition  and  appeal  ^f 
George  Gordon^  complaining  of  the frdd  interlocutor  of  the  13th  and  25^^ 
of  February    I'jlo-l,  and  the  inter  locuior  of  the  i)\h  of  June  lajl^   *^ 
affirmance  thereof  le  dlfmffcd ;    ivlthout  prejudice  to  any  deman^ 
the  faid  appellant  George  Gordon   may  have  upon  the  tzvo  bends    ^  ^ 
queftion  agalnjl  any  other  perfon  btftde  the  faid  IVilliatn  Duff  t 
original  appellant* 

For  William  Duff.         Re.  Dundas.     Will.  Hamilton. 


It  was  in  thf*  cafe  Lord  Lovat  v.  Emilia  Dowager  Lady  Lcuf^ 
and  others y   id  April  1721,  No.  80  of  this  coikdlion,  that  th(  ^ 
point  o{  real  and  perfofial,  noticed  in  the  judgment  was  decider? 
The  jU'.'^ment  lu  re  revtrfed   upon   that  pnint  is  noticed  in  tk( 
Diciiunary  as  'ai\  exiiting  cafe,  voc.  perfonal  and  real^  vol.  2.  p-  67 
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JEy  parte 

ivid  Falconer  of  Newtown  Ffq-,     -         -    Appellant;      Caft  84^ 

imc  Elizabeth  F^coner,  Relifk  of  Sir 
Charles  Ramfay,  late  of  Balmain  Bart.,  Sir 
AHzander  Ramfay,  now  of  Balmain,  Mr. 
I>avid  Archer,  Minilter  of  the  Gofpel  at 
l«aurencekirk,  or  Conveth,  and  Mr. 
Robert  Mortimer,  Schoolmafter  there,    -  Re/pondents^ 

4th  May  T72X. 

PnJkmptiM,-^T^o  mortifications  for  educjtiag  children  at  a  parifli  fchool,  are 
iouod  in  the  grantor'i  repo6toriei  after  bis  death }  the  one  bore  date  four 
y«ars  after  (he  other,  but  was  in  fame  terms  with  the  fitft,  with  this  altera* 
tion  only,  that  a  larger  Turn  was  mttrtified*  and  a  grtater  number  of  boys  to 
be  educated  *.  the  Court  haf  iog  found  that  both  fub&ftcd  as  diftlo^l  dudt } 
the  jttdgocot  is  reverfed* 

The  Court  haviog  alfo  refufed  a  proof  by  the  In(biimrotary  wiracfTety 
of  the  donor's  intention  j  their  judgmeot  is  rcfcrfed,  and  liberty  given  to 
examine  the  inftrumeotary  witneGes. 

AN  the  third  of  June  1712,  Sir  Alexander  Falconer,  late  of 
^  Glenfarquhar,  the  appellant's  uncle,  deceafed,  by  a  deed 
KcitiDg,  that  in  regard  it  had  pleafed  God,  in  his  merctcs,  to  in- 
citafe  and  blefs  his  means  and  eiTecls,  and  lengthen  his  days  to  a 
Kry  great  age  ;  Therefore,  out  of  the  charitable  regard  he  had 
to  the  education  of  poor  children,  either  of  his  own  name,  or 
bom  within  the  parifh  of  Conveth,  where  his  predeceflTors  lived 
aodrc&ded,  and  for  the  encouragement^of  letters  and  learning,  he 
left  and  appointed  the  fum  of  50  nierks  Scots,  and  18  bolls  of 
meal,  to  be  paid  yearly  by  his  heirs  out  of  the  lands  of  Middlcton, 
for  the  ufes  following,  viz.  the  fum  of  50  merks  to  be  paid  yearly 
to  the  fchoolmafter  at  the  church  of  Conveth,  for  his  encourage- 
ment, who  ihould  therefore  be  bound  to  teach  the  children  of 
poor  men»  who  were  not  able  to  pay  fchoolmafters'  fees,  gratis  ; 
and  the  faid  1 S  bolls  of  meal  for  maintaining  three  boys,  at  the 
nte  of  Cx  bolls  of  meal  yearly  ;  which  boys  fliould  be  prcfented 
by  his  heirs  and  fucceiTors,  of  the  name  of  Falconer,  to  be  paid  by 
two  half-yearly  payments,  and  to  commence  at  the  6r(l  term  of 
Whitfunday  or  Martinmas  after  his  deceafe.  And  the  faid  boys 
Were  to  wear  a  badge. 

The  faid  Sir  Alexander  Falconer,  by  another  deed,  bearing 
^Ue  the  7th  of  Auguft  17 16,  with  the  fame  recital  verbatim  as 
Ac  former,  appointed  40/.  Scots  (being  60  merks)  to  be  paid  to 
Ae  fchoolmafter  at  the  church  of  Conveth  yearly,  and  24  bolls 
rf  meal,  for  the  maintenance  of  four  poor  fcholars,  payable  out 
^i  the  fame  lands,  by  the  fame  payments,  and  to  be  prefented  in 
tbc  fame  manner  as  the  former.    In  both  deeds  civc  refpondents 

Were  appointed  truftees. 

Sir 


.i» 
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Sir  Alfxandcr  dyinp  foon  after,  the  appellant,  his  nephew, 
fuccccdcd^as  heir  to  his  cilates.     After  his  death  both  the  faid 
dtfeds  of  Ttiortification  were  found  amonpft  his  papers.     The  ap- 
pellant apprehending  that  it  wdS  not  the  intention  of  Sir  Alex* 
ander  that  both  deeds  (hould  fubfift,  but  that  the  latter  deed 
(hould  fup«rrfedc   the  former,  declined  to  pay  any  but  the  laft. 
The   refpondcntS)  however,  infiflin^  upon   both,  the   appellant 
in  1719  brought  his  adlion  of  red ucl ion  and  declarator,  before 
the  Court  of  SeiTion,  to  fet  afide  the  fird  morti£ cation,  and  to 
hive  it  declared  that  the  laft  was  the  only  fubfiftlng  deed  :  and  the 
refpondents  brought  a  counter  a£lion  to  have  it  declared,  that 
both  were  fubfifting  deeds. 

Thefe  caufes  coining;  to  be  beard  before  the  Lord  Ordinary}  bis 
lordlhip,  on  the  2oth  of  June  1720,  "  found,  that  it  is  to  be 
«*  prefumed,  that  the  fecond  mortification  came  in  place  of  the 
<<  lirlt,  and  that  the  fir  ft 'became  thereby  cxtinft,  and  declared 
**  nccordingly." 

The  refpondents  reprefented  againft  this  interlocutor,  and  the 
apprlhnt  having  made  anfwer,  the  Lord  Ordinary  reported  the 
c:ire  to  tl^e  Court,  and  their  lordfliips,  on  the  7th  of  December 
]  720,  *^  found  that  the  two  mortifications  fubfifted  as  two  feparate 
<«  donatives." 

The  appelLint  reclaimed  againft  this  interlocutor  prayiogi 
amongft  other  things,  that  fince  both  deeds  were  found  among  the 
grantor's  papers,  after  his  dcceafe,  and  Gncc  they  were  both  draws 
and  written  by  a  learned  gentleman  at  the  bar,  who  was  a  witnefi 
to  the  execution  of  both,  he  might  be  at  liberty  to  examine  that 
gentleman  and  the  other  inftrumentary  witneiTes  as  to  the  dire£lioai 
given  ro  the  f,iid  f^entlcman  for  preparing  thtfe  deeds,  and  what 
flcrcl  rratlons  the  grantor  hiJ  made  :  and  whether  it  was  intended 
bv  t!»e  '^r-intor  that  botii  (houki  fubfill,  or  that  the  fecond  was  to 
include  the  firft,  and  that  only  fubfifl.  After  anfwers  fcr  the 
refpondent-',  the  Court,  on  the  23d  of  December  172c,  *«  adhered 
«*  to  the  former  inieriocutor,  and  rcfufed  the  dcGre  of  the  pc- 
•«  tition.'* 
Tn-p?,  .'I'he  appeal  was  bron;:;ht  from  "an  Interlocutory  frntcnce  or 

n  f-in.         €(  ciccrce    of   the  Lords   of    SelRon    o(  the    7th   of    December 
j7io-i.       ^f  1720,  nnd  the  aftirmancc  thereof  of  the   23d    of   the  fim: 


**  ir.ontli/* 


HccJs  if  the  Appellnfifs  A  guinent, 

As  the  grnntor  h  s  not  in  his  I  ifl:  deed  c^cclared  that  both.  (houM 
ful^niT,  fo  it  feems  app-srent  that  it  vas  net  his  intention  they 
flionld.  In  both  drcds  there  is  containrd  iht  fame  recit.il  without 
af:y  varintion  ;  they  :<re  to  hwe  the  f.ime  commencement,  to  be 
paid  r»t  tlie  fime  terms,  and  dillcr  in  nothing  but  that  the  fcconi 
gives  a  Urgcr  fabry,  nntl  appoints  one  bf)y  more  to  be  educated: 
tlicrcfvor^,  as  when  the  firfl  was  executed,  the  grantor  intended 
only  10  h  ivr-  three  boys  educattd,  he  appointed  a  proper  miir.te- 
nanc  tor  ilj^-m,  anij  a  fuitaolf  cncouraijcment  to  the  fchoolmillcr; 
fj  ufccrv.ards  mienoiing  to  add  one  bi  y  more  to  be  maintaini'd, 
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he,  by  the  fecond  deed^  maf^an  additional  allowance  for  that 
boy's  maintenance^  and  likewife  gave  to  the  fchoolmafter,  an  ad- 
ditional allowance  for  his  trouble :  but  ht  cannot  be  thought  to 
have  intended  feven  boy$  to  be  educated.  It  feems  a  natural 
conftruAion  that  the  lad  was  intended  to  include^  and  be  an  addi- 
tion to,  the  firft. 

Should  there  be  any  difficulty  as  to  the  conftruQion  of  thefe  twa 
deeds,  and  ihould  it  appear  uncertain  what  was  the  intention  of 
the  grantor,  (which  ought  to  be  the  rule  of  con(lru£iion  in  vo- 
luntary grants  of  this  kind)  the  method  propofed  by  the  appeU 
lant  in  his  reclaiming  |pc|ition  was  regular  and  proper.  The 
gentleman,  who  by  thcvgfantor's  diredlions  drew  both  deeds,  is 
alive  ;  he  wrote  them  both,  and  is  an  indrumentary  witnefs  to 
their  execution ;  and  he  cannot,  certainly,  but  know  what  the 
grantor  declared  to  him  in  relation  to  thefe  deeds,  and  what  his 
uitention  was  as  to  the  fubfifting  of  both,  or  only  of  the  laft. 

Whereas  this  day  was  appointed  for  hearing  cou^nfel  ex  parte  upon  judgment, 
this  petition  and  appeal;  and  counfel  appearingimr  the  appellant^  4  Maj 
hut  no  counfel  for  the  refpondentSy  and  the  appellants  counfel  being  *'*'* 
heard  and  withdrawn^  It  is  ordered  and  adjudged^  that  the  faid  in^ 
terlocutor  of  the  ^th  of  December  laft^  finding  the  two  mortifications 
fubfifted  as  two  feparate  donatives ^  and  the  interlocutor  of  the  2'^d  of 
the  fame  months  in  affirmance  thereof  be  reverfed :  and  it  is  further 
0rdered  and  adjudged^  that  the  appellant  be  at  liberty  to  exa^nine  the 
imfirumentary  wttneffesy  according  to  his  petition  to  the  Lords  of  Sef 
jin  for  thai  purpo/e:  and  fuch  further  proceeding  fhall  thereupon  be 
i§d  before  the  Lords  of  Seffion  as  to  jujiice  fhall  appertain. 

For  Appellant*         Rob.  Raymond.     Will.  Hamilton. 
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Cafe  85.   Janet  Maxwell  of  Cowhill,    and    Charles 

Maxwell  her  Hufband,  -  -  Appellants; 

George  Sharp  of  Hoddam,  Advocate,  Son 
and  Heir  of  John  Sharp  of  Hoddam, 
deceafed,         -----       Refpandent^ 

Et  e  contra. 

10  May  1721. 

yudkial  FaHsr^ — A  perfon  who  had  become  furety  tor  a  judicial  faAoTy  asd 
alterwvds  had  a  dcpiraiijn  tr-m  him,  could  by  no  right  acquired  duiing  the 
faflory  invert  ihe  heii*s  prfTcfrnn  :  he  could  not  retaia  pcflef&on  till  bit 
debfs  «»ere  paid,  but  muft  purfue  for  them  <s  accords* 

He  ii  alio  foucd  liab'e  in  lertni  of  the  a^  of  fedrfunty  31  July  1690^  11 
ancuatfCAt  I'ur  vt>hat  be  received  or  mi^ht  have  received  wtchin  one  jtff 
after  the  faroe  grew  due.  He  was  enti'.l?d  to  no  tjOor-feey  having  diftorM 
the  pofle0ion  of  the  fadlor  by  virtue  of  other  lignti  and  titles  in  his  oat 
perfon. 

Ctmm'JJary  CMnrf.— This  could  not  give  dectees  of  prsference  amoDg  compcdf 
creditors. 

froccfs ;  Deere*  —In  a  decree,  a  former  decree  being  founded  tipan  as  tk 
ground  thereof,  and  fuch  f;.ru3er  deace  not  pronouucedj  tht  liecund  dcciK 
was  null. 

^<ii»W-r(0f-— Alixents  to  children  were  to  be  imputed  to  the  renti  of  tk 
yrar»  in  which  they  were  p^id,  and  not  dedu^d  out  of  the  annuals xcnta  d« 
by  a  fa6lor. 

Ccjli  and  Experees.'^ln  the  above  caufe,  the  Court  having  refufed  expenceSf  >■ 
a  crofs  appeal  takrn,  their  judgment  is  reverfed. 

Tbefe  cofls  zfcertaii.'ed  by  a  cc^mmittee  of  the  Houfe  of  Loids,  at  640/^1 
and  ordered  by  the  Houfe  to  be  paid. 

i 

THE  2ppcllants  in  the  original  appeal,  after  their  marriage  la 
1 707,  brought  an  a£tion  of  count  and  reckoning  and  of  rc« 
moving,  before  the  Court  of  Scflion,  pgainfl  the  late  John  Sharp 
of  Hoddam,  fecting  forth,  inter  alia,  as  the  grounds  thereof:  That  4 
Dugald  Maxwell  of  Cowhill,  the  appellant  Janet's  father,  dicdia 
1688   ftifcd  of  an  eftate  of  2co/.  ftrrling  per  annum,  or  there- 
about, leaving  three  ddjghters  infants,  of  teqdcr  years,  without 
having  nominated  tutors  or  curators  to  them  ;  the  appellant  J>* 
net  being  the  eldcft,  to  whom  the  etlace  was  provided  by  her  mo- 
ther's contraft  of  marriage  :  and  on  the  petition  of  a  relation,  the 
Court  of  Scflion  in  July  that  year  appointed  one  John  Maxwell 
of  Mividlcby,  faftor,  to  receive  the  rents  till  tutors  and  cur.»tori 
were  appointed;  and  he  granted  fecuiity  to  be  accountable '0^ 
his  inrromilTions : 

That  John  Sharp  of  Iloddam,  the  refpondent's  father,  who 
lived  in  the  neiglibourhood,  dtvifed  methods  to  make  a  prey  ^» 
the  appellant  Janet's  cftatc  :  her  grandfather  having  obliged  hifli* 
felf  and  his  heirs  to  warrant  a  part  of  hiseftate,  which  he  had  0 
to  one  Roger  Soflaw,  againll  a  claim  of  multures,  which  the  Eaf^ 
of  Southclk  cUimed  to  have  thereon,  as  heritor  of  a  mill  which 
the   rcfpcndcnt's  father   had  purchafcd  for  the  earl:    and  re- 
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^ondent's  father  thereupon,  by  collufion  M^ith  SoflaW|  obtained 
ecrce  againft  him  on  the  21  ft  of  November  1690,  for  a  fum  in 
ame  of  ab(lra£led  multures;  and  thereupon|§pflaw  brought  an 
£lion  for  his  relief  againit  the  appellant  Jane^and  her  (ifters  the 
ifants,  before  the  Commiflfary  Court  of  Dumfries,  of  which  the 
'fpondent's  father  was  clerk :  No  defence  was  made  on  their 
art,  and  the  claim  being  by  the  purfuer  referred  to  the  04th  of 
^e  defenders!  who  were  minorf,  on  their  not  appearing  to  depone, 
oflaw  on  the  i6th  of  December  1690  obtained  a  decree  againft 
^^cm  for  about  217/.  fterling,  and  8/.  fterling  per  annum  after- 
v^ards:  and  of  this  decree  the  rcfpondent's  father  took  an  afljgn- 
cnent  the  fame  day  It  was  pronounced,  and  afterwards  obtained  a 
decree  of  adjudication  thereon,  in  abfeuce,  before  the  Court  of 
Seffion  againft  the  whole  eftatc  : 

That  in  September  1690  John  Maxwell  of  Barficld,  a  relation. 

Was  appointed  tutor,  but  Mr.  Sharp  being  clerk  on  this,  the  tutor 

never  granted  any  fecurity :  that  Mr.  Sharp  having  alfo  purchafed 

various  debts,  or  pretended  debts,  of  the  appellant's  father ;  in 

1 69 1  through  his  mc^ns  a  petition  figned  by  the  tutor,  (who  was 

largely  indebted  to  him)  by  himfelf  and  various  creditors  was 

prefented  to  the  Court  of  SeHion,  ftating,  thatMIddleby's  faftory 

was  only  to  laft  till  tutors  fliould  be  appointed,  and  praying  that 

one  John  Macnaught  (hould  be  appointed  in  his  room  : 

That  Mr.  Sharp  granted  fecurity  for  this  Macnaught ;  and  a 
deputation  was  firft  granted  to  one  L?.nerfc,  and  afterwards  to  Mr. 
Sharp  himfelf: 

That  after  this  faflory  granted,  Mr.  Sharp  got  pofleflion  of  the 
cftate  on  different  titles  acquired  by  him,  among  which  Scflaw's 
decree  for  multures  was  one ;  and  he  continued  to  receive  the 
whqle  rents  till  1707. 

The  aclion  concluded,  that  the  refpondcnt's  father  (hould  be 
decerned  to  quit  the  pofleflion,  and  that  he  fhould  account  for 
his  intromiflions  with  the  rents,  fince  the  death  of  the  appel- 
lant Janet's  fniher.  The  rcfpondent's  father  in  his  defence?, 
contended  that  Macnaught  the  fa£lor,  and  not  he  who  was  only 
fecurity  for  him,  (hould  be  firft  accountable  for  the  rents  j  and 
that  his  poiFcflSon  was  to  be  afcribed  to  the  debts  which  he  had 
acquired  on  the  eftatc.  The  appellants  in  their  anfwers,  inflfted 
upon  a  depofition  made  by  Macnaught  in  an  aflion  of  the  rc- 
fpondent's father  againft  him,  in  which  he  fwore,  that  his  name 
waf  filled  up  in  the  factory  without  his  knowledge,  and  that  he 
never  did  intermeddle  in  the  m^itter.  The  Court,  on  the  23d  of 
December  1707  "  Found  the  defender's  faSory  proved,  and  that 
**  the  fa£lor  could  by  no  right,  acquired  during  the  fadlory,  invert 
**  the  heir's  pofTeflion;  and  ordained  him  to  give  up.his  poflTcflion 
•*  to  the  purfuers,  rcferving  to  him  to  purfue  for  his  debts  as  ac« 
"  cords;  and  found  the  debts  acquired  during  the  faftory,  re- 
**  levant  to  he  proved  by  writing  or  oath  of  the  defender." 

The  rcfpondent's  father  afterwards  infifted  upon  two  dtcre^s 
of  prefcience  obtained  againft  him  by  fome  of  the  crodirors  on  the 
cA^ite  before  the  commifTiiifs  of  Dumfri<rS|  and  whijh  he  \\v\ 
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afterwards  acquired  right  to :  the  appellants  contended  that  tl 
CommifTiry  Court  could  net  prefer  one  creditor  to  another.    Th< 
Court  on  the  2 4li|[LX»f  January  i  708  '*  Found  chat  the  commifiii< 
*<  ries  had  committed  iniquity  by  inverting  the  fa£tor's  title  0 
«*  pofTc-flion,  and  founilthofe  decrees  null,  and  that  the  faQo 
**  mud  acccunt  for  the  rents,  and  cede  the  poflefiion  pretend 
•*  by  virtue  of  the  rights  he  acquired  during  the  fafikoty.**      An 
on  the  27th  of  February  thereafter,  the  Court  «*  allowed  the  pur 
*^  fuers  to  prove  the  rental,  and  the  defender  to  prove  the  pay 
<<  ments  made  by  him  or  others,  for  whom  he  is  to  count  to  ci 
•*  ditors,  who  had  legal  diiif^encc  affefting  the  eftate.*     Nothioj 
being  proved  on  this  head,  the  Court,  on  the  17th  of  June  1709* 
"  circumduced  the  term  for  proving." 

The  rcfpondent's  father  having  quitted  poflcflTion,  the  zfkion  oF 
count  and  reckoning  proceeded,  and  by  various  interlocutors  oF 
14th  December  1710,  18th  January  1711,  and  i^th  June  1712, 
the  defender  was  ordered  to  account,  not  only  for  the  years  of 
Macnaught's  faAory,  but  alfo  for  the  years  1690  and  1691,  die 
years  of  Middieby's  fadlory,  unlefc  he  (hould  prove  the  receipt  of 
the  rents  by  Middleby. 

In  the  mean  time  the  defender  hsd  claimed  allowance  of  the 
fum  contained  in  the  faid  decree  obtained  at'the  inftance  of  Sof' 
law ;  the  purfuers  obje£led  colIuGon,  and  that  Soflaw's  decree  fas' 
been  founded  upon  another  alleged  decree  at  the  fuit  of  the  E11I 
of  Southefk,  which  was  itfelf  void.  The  Court,  on  the  a6th  of 
July  171 1,  "  found  the  decree  before  the  commiflaries  void,  a» 
**  being  founded  on  Lord  Southclk's  decree  not  produced  in 
«*  court :"  and,  on  the  6th  of  November  thereafter,  "  found  the 
*'  decree  fo  founded  on  null.*'  ' 

The  refpondent's  father  dying  about  this  time,  the  appellanli 
revived  the  aflion  againfl  the  refpondent  his  fon,  and  infilled,  that 
in  terms  of  the  aft  of  federunt,  31(1  July  1690,  direfting  faflors 
appointed  by  the  Court  of  Sellion  to  be  accountable  for  the  ao- 
liual  rents  of  what  they  did  or  might  have  received  within  one 
year  after  the  fame  grew  due,  therefore  the  refpondent,  as  reprc- 
lenting  his  father,  IhoulJ  account  in  that  manner  :  he  contendtdi 
that  this  aft  of  federunt  was  in  defuctude,  and  had  never  been 
reduced  into  praftice  ;  and  that  though  it  had  been  revived  on 
the  2  2d  of  November  17  n,  and  direfted  that  mode  to  be  obfened 
in  all  time  comin».%  that,  being  long  after  the  expiration  of  the 
faftory  in  the  prcfent  caf.',  could  be  no  rule  of  accounting.     The 
Court,  on  the  T2th  and  25th  of  February  1718,  "  found  the  dc* 
<'  fender's  father  liable  for  annual  rents  in  terms  of  the  faid  a£k 
'<  of  federunt,  and  direfted  the  clerk  to  make  up  the  calculation 
**  accordingly." 

The  refpondent  next  claimed  that  his  father  (hould  be  allowed 
deduftion  of  a  fdary  or  faftor's  fee  ;  but  the  Court,  on  the  4th 
of  February  I  7 19,  **  found  that  the*  defender's  father,  having 
**  dittuilicd  and  ei  Jtavoured  to  excluile  IVIacnaught  the  faftor, 
•*  lor  whom  lie  was  cautioner,  and  Lunerk  the  fub-faftor,  by 
•*  v.rtu:  of  'jiher  rights  and  liiks  in  his  O'ah   ptrfort,   he  or  his 
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heirs  ought  to  have  no  allowance  of  any  fabry  or  favor's  fee.'' 

ad  to  this  interlocutor  the  Court  adhered  on  the  16th  of  July 

rrcafcer. 

In  making  up  the  account  between  the  parties,  the  appellants 

ill ed  that  an  diment  of  100/.  Scots  per  annum^  paid  by  the 

poodcnt's  father  to  the  appellant  Janet  and  each  of  her  fiClers, 

uid  be  deduded  out  of  tiie  annual- rents  of  the  rents,  and  not 

€>f  the  rents  ihemfelvcs;  but  the  Court,  on  the  I4ih  of  Fc- 
ary  17 199  ^*  found  that  the  aliments  were  not  to  be  imputed  to 
Exc  annual- rents  of  the  rents  of  the'edate  of  Cowhill,  but  were 
o  be  imputed  and  allowed  out  of  the  rents  themfelves  of 
E:xefe  years,  wherein  thej  were  refpe£tively  paid  and  dil- 
Uarged." 

rile  appelhnts  afterwards  petitioned  the  Court,  that  the  de- 
der  might  be  found  liable  in  expences;  but  the  Court,  on  the 
ft.  of  July  1720,  *^  found  the  defender  ought  not  to  be  liable  to 
tlie  purfuers  for  any  expence   in   the  procefs."    And   to  this 
ICTlocutor  they  adhfxed  on  the  26th  ol  fame  month. 
The  original  appeiR  was  brought  from  <<  an  interlocutor  of  the  Y.ntrTfd^ 
'  Lords  of  Scffion  of  the  14th  of  February  17 19,  and  another  in-  M  i^". 
*  terlocutor  of  the  21II  of  July  1720,  and  the  affirmance  thereof  ^^^^' 
■*  on  the  26ih  of  the  lame  month," 

And  the  crofs-appeal  by   George  Sharp  *<  from  certain  inter-  Fntered, 
'*  locators  of  the  Lords  of  Seflion,  made  on  the  behalf  of  the  ^  ^^^* 
"  faid  Charles  Maxwell  and  his  wife."  i?^©-'' 

On  the  Original  Appeal. — Heads  of  the  AppellanU^  Arguments 

Cods  and  expences  of  fuit  ought  of  courfe  to  be  allowed  to 
the  prevailing  party  in  all  cafes;  and  much  more  in  this  cafe, 
^liere  the  appellant  Janet  hath  by  fuch  practices  be  en  kept  out  of 
ticreflace  for  fcventeen  years.  The  appellants  have  been  forced 
to  contra£t  great  debts,  not  only  for  the  maintenance  of  them- 
tlfes  and  their  family,  but  alfo  for  the  carrying  on  this  tedious 
lod  chargeable  procefs;  during  the  vbholc  couife  of  which  they 
^ve  prevailed  in  every  interlocutor,  except  only  in  thefe  againit 
the  allowing  them  their  cods  and  expences  ;  for  which  no  other 
-cafoD  was  given,  but  that  the  refpondcnt's  father  had  no  factor's 
ecorfalary,  which  had  been  fo  judly  difallowed.  And  though 
i&lary  had  been  allowed  him,  it  would  not  have  amounted  to 
iQi!i  ftcrlingi  a  very  inconGderable  fum,  if  compared  with  the  cods 
uul  expences  of  the  a&ion. 

By  the  articles  of  regulation  made  by  the  Court  of  Seflion  in 
1695,  i^tified  by  a£l  of  parliament,  it  is  exprefsly  provided  that 
aaU  cafes  were  the. Court  fliould  find  the  defender  to  be  litigi- 
ous, they  fliould  take  an  account  upon  oath  from  the  purfuer  of 
'he  expences  and  damages  he  had  been  put  to,  and  fhuuld  decern 
^c  (ame  to  be  paid  to  him  ;  and  in  cafe  of  extravagance,  to  mo- 
Wy  the  faid  expences  and  damages  more  largely  in  time  loming,  for 
'^^  better  preventing  litigious  fults. 

The  aliments  ought  to  have  been  paid  out  of  che  annual  rent"*, 
lod  not  out  of  the  rents  themfvlvcs  j  for  by  the  hw  and  ur::vti'^al 
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rule  in  accounting,  aliments  ought  to  be  allowed-  out  of 
annual  rents,  and  not  out  of  the  principal  fums»  efpcciallj  u 
there  were  annual  rents  in  the  faAor's  hands  at  the  time  of  tk 
different  payments  of  the   aliments.      Were   it   otherwile  the 
annual  rents  would  be  a  dead  (lock  for  a  great  number  of  jeuu 

Heads  of  the  ReJponde/it*s  Argument  thereon. 

Tt  is  extraordinary  in  any  event  to  infiH  againft  the  le^pofl' 
dent  for  cods,  incurred  in  his  father's  lifetime.  If  there  wil 
any  nef^ligence  in  the  nuinagement  of  the  affairs,  or  if  any  thio| 
unjuftifiable  was  infided  upon  by  the  rcfpondent's  fatbcrf  tbatcai 
import  nothing  again  (I  the  refpondent,  who  was  no  wife  acoeflflf 
to  it ;  and  the  refpondent^  in  the  whole  of  the  proceedings  fiooB 
the  a£lion  was  revised  againd  him,  inGfted  upon  nothing  ImK 
what  was  extremely  judifiable,  even  fuppodn^  the  judges  detff* 
mined  rightly  agnind  him.  7  he  only  thing  inHded  upon  byAe 
refpondent  in  which  he  did  not  prevail,  was,  that  he  coming  in  pbll 
of  the  fa£lor  (hould  not  be  accountable  in  the  drifted  mattoer 
for  the  intered  of  money  in  the  fa£lor's  hands  annually ;  or  ifk 
were,  that  he  might  be  allowed  a  faftor's  fee.  To  give  ctt 
againd  him  on  that  account  were  introducing  a  hardfhip  withotf 
a  precedent. 

But  the  refpondent's  father  had  all  the  reafon  in  the  world 
defend  himfelf  in  this  fuit.     The  appellants  charged  him  widi 
rrnts  of  i683  and   1689  and  downward  ;  and  ihe  Court  at 
found  him  liable  for  i6(;2,  and  no  higher;  and  though  he 
afterwards  decerned  to  account  for  i6yo  and  16919  yet 
were  dill  two  years  overcharged.     He  w^s  furtlier  charged 
the  payment  of  feveral  fums,  which  the  Court  found  he  wasaH 
to  be  charged  with  ;  the  appellants  in  particular  dated  him  as  in* 
debted  looc/.  derling,  as  the  value  of  wood  cut  by  him,  and  afw 
a  long  and  cxpenfive  proof,  they  m;ide  out  nothing  againd  hi0< 
Not  only  was  he  loaded  with  thcfc  unjud  chargts,  but  great  psKl. 
of  the  articltrs  of  his  difcharge,  which  were  allowed  by  theCoai^ 
were  drenuoufly  oppofcd  and  anxioufly  difputcdby  the  appclliotfc 
Upon  the  whole  the  appellant's  charge  was  for  near  70,000! 
Scots,  whereas  at  mod  not  one-third  was  due. 

The  aliment  paid  to  the  heirs  portioners  being  an  annual  bBf* 
den  upon  the  rents  mud  be  dedudted  out  of  the  rents,  forth 
fa£lor  can  only  account  for  the  free  rent,  annuls  debitis  deduSi/i 
and  as  the  fa£lor,  was  by  the  fadtory  itfelf,  fpecially  obliged  t 
pay  thefe  aliments,  he  could  not  warrantably  employ  the  whok 
rents,  without  retaining  fufEcient  to  anfwer  the  aliments,  ttt  ^ 
if  he  was  bound  to  retain,  he  mud  of  confequence  be  exempt'! 
from  the  intered  of  fo  much  of  the  land  rent  as  correfpondstt 
that  annuity. 

On  the  Crofs  Appeal. — Heads  of  the  Appellant' Sharps  s  Argumevi* 

(The  appellant  in  the  crofs  appeal  enters  into  no  argumcotot 
the  interlocutors  finding  that  his  father  as  fadlo^ould  notby*>f 
right  acquired,  during  the  fadlory,  invert  the  poUeffion  and  findi"! 
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c  decree  of  the  comminaries  in  January  1708,  null;  he  ar- 
cs againft  accounting  prior  to  the  fadiory  and  againft  certain 
crlocutors,  finding  the  pofTeflion  of  certain  creditors  not 
:>vfd:  thefe  being  founded  on  fpecial  circumftances  are  not  here 
red.) 

To  oblige  a  f^£kor  to  account  by  a  rental,  whether  he  receives  ForreTer& 
;  rents  or  not,  and  for  the  value  of  thofe  rents  annually,  is  no  ing  the  iD« 
uht  carrying  things   to  great  rigour.     There  is  no  foundation  ^f.l^"***? 
r  this  but  the  afet  of  li^derunt  i6yo ;  but  this  act  was  in  dejuetudei   ixSiw  to  ac- 
ir  can  any  Inkance  be  given,  where  a  fador,  upon  the  footing  Muntforthe 
tlwt  aft,  was  ol)li^«;d  to  account  fo  rigoroufly.     It  is  true  the  IIl^T^,f^« 

J.  1  r  1  •       •         inerentian- 

,  was  revived  m  171 1,  but  that  was  long  after  the  expiration  nualiy. 

the  factory  in  queftioii :  an:1  this  new  adl  thought  it  fo  rea- 
naSie  that  every  fiubor  lbou!d  know  what  he  obliges  himfclf  to, 
lat  it  is  direftcd  to  be  exprefsly  mentioned  in  the  fccurity  that 
t  factor  is  to  accoudt  for  interell  annually.  But  that  is  not  to 
f  extended  to  a  cafe,  wh^re  th^Tc  is  no  fuchclauf;;,  and  the  con- 
tionof  thr  bonl  in  the  prefiat  c-ifc  is  only  to  make  juft  count 
d  reckoning  o^  the  rents  he  (hall  receive,  and  pay  the  fame  as 
eCourt  (hrili  (lirc£V.  lirlidts,  whatever  might  be  faid  againit 
e  factor  himfclf,  this  rigorous  way  of  accounting  can  never  be 
tended  to  the  ciutiouer,  a^ai:i{l  whom  obligations  are  to  be 
Iflly  intcrpretcif^ 

Ali  factors  are  allowed  u  falary  or  factor's  fee,  and  as  Mr.  Sharp's   For  reverf'* 
:Ler  accounted   as   factor,   and  th-Jt  in   fo  rigorous  a  mann:T,   '"g  the  in. 

OVght  at  Icall  to  have  ihe  f^me  privileges  as  otiier  factors.     In-  ,^i^fing  a 
td  the  rcafon  aflsgned  for  making  a  ditTerence  between  this  cafe  faUtyorfac^ 
Ml  others  fccms  not  very  intelligible.     The  words  are  "  thit  ^o«'»^«' 
JMir.  Sharp's  father  had  endeavoured  to  exclude  Macnaught  the 
feclor,  for  whom  he   was  cautioner,  and  Lanark  the  fubfaftor, 
from  the  pofTfUion,  by  virtue  of  other  rights  and  titles  in  his 
awn  pcrfon,   and    therefore  oui^ht    to  have   no  factor's  fee." 
hen  Mr.  Sharp  is  to  account,  the  factor  and  he  are  but  one  per- 

;  but  when  a  faUry  is  dcm^nde.l,  Macnaught  is  deemed  a 
ifFerent  perfnn.  The  interlocutor  in  f?.£t  comes  to  this  :  Mr. 
irp  difturbed  himfelf  and  endeavoured  to  exclud-i  himfclf  from 

poiTeflion,  by  pojpfftng ;  'and  therefore  ought  not  to  have  a 
•ry.  But  the.  inltances  of  that  pretended  difturbancc  are 
liog  ;  for  Mr.  Sharp  being  a  creditor,  might  no  doubt,  though 
arity  for  the  fadtor,  complete  his  diligence,  in  order  to  eftablifh 
preference  in  competition  witli  other  creditors.  But  fince  he 
i  accounted  rigoroufly  as  a  fadtor,  he  ought  to  be  allowed  a 
iry*  No  doubt  ths  factor  and  fubfactor  expect  a  falary  and  will 
:  account  without  being  allowed  one. 

ffeads  of  the  Refpondenti*  Argument  thernn. 

(The  refpondents  follow  the  appellant  in  the  crofs  appeal  oa 
ofe  points  mentioned  to  have  been  founded  on  fpecial  circum- 

UlCCt.) 

It  would  have  been  very  unreafonable  to  have  given  Mr. 
Itrp  a  iabry  for  juining  the  purfucrs  in  their  affairs,  under 

C  c  his 
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his  management.     The  charging  him  with  incereft  was  in  teml 
of  the  zCt  pi   fcdcruut  made  but  a  little  before  the  date  of  tbe 

After  hearing  counfcl,  It  is  crckred  and  adjudged  that  tbi  cr^ 
appeal  of  the /aid  George  Skitrp  be  difmijfedy  and  that  theffveralv^ 
iocutors   therein  ccmpJaincd  c/  le  ajjtnmd  :  and  that  fo  much  of  Hn 
original  appeal  as  compLiins  cj  iht  fnid  intirlocutor  of  the  14th  tjh' 
bruary   17191  he  difmijfedt  and  that  the /aid  inter hmtor  be  ij^Em*' 
and  it  is  further  ordered  and  adjudged  that  the /aid  interlocut^  ffAt 
1l[t  of  July  1 720,  whereby  the  Lords  of  Sejftott  found  Hoddam  «*• 
be  liable  to  the  appeUants  Maxwell  and  his  wife^fvr  any  exptnet^h 
P'ocefsj  and  the  affirmant  e  thereof  on  the  2^)th  of  the  fame  July  kn^ 
zerfed :  and  it  is  declared  and  adjudged^  that  the  rejpondent  Sberfk^^ 
liable  to  tbe  appellants  Altjxivell  and  his  wife  for  the  expenees^h] 
faidfuit :  and  it  is  hereby  further  ordered  and  adjudged  that  tbefii\ 
Lords  of  Sefjion  do  caufe  the  expt  fires  and  damages  cf  the  faid  oppeB^i 
in  the  faid  fuit  to  he  taxed  and  afccrtainedy  according  to  the  regtdein 
in  cafes  where  defendants  are  litigious  ^  and  the  fame  when  foafctriddl 
to  he  forthwith  paid  to  the  appellants  by  the  faid  George  Sharp. 

For  Charles  Maxwell  and  his  Wife,    Rob,  Raymond.  Tho. 

nedy. 
For  George  Sharp,        -         -  Ro.  Dundas.     C.  ^M^ 

Will.  Hamilton. 


iC 


On  the  7th  oP  December  1722,  a  petition  was  prefentedto 
Houfe  of  Lords,  for  Charles  Maxwell  of  Cowhill,  and  Janctll: 
Wife,  complaining  ^*  that  ihe  Lords  of  Seflton  in  Scotland  hM 
•*  not  caufed  the  petitioners*  expfnccsand  damages  to  be taxsi 
"  in  the  fuit  between  the  petitioners  and  George  Sharp  of  Hod* 
(lam,  advocate,  purfuant  to  the  order  and  judgment  of  tk 
Houfe  of  icth  Mc;y  1721."  This  petition  was  referrcdtol 
committee. 

On  the  23d  of  May  1723,  the  committee  **  report,  thatthej 
"  have  confidered  the  ^';nd  petition,  to  them  referred,  and  in  tta 
•*  confidcration  were  attended  by  the  parties  on  both  fides  asilfc 
"  their  agents  ;  and  having  confidered,  what  was  by  them  ofTctdi 
"  and  likewife  confidered  the  regulations  in  cafes  where  dcfcndaW 
<<  are  litigious,  according  to  which  the  expences  and  damages 0^ 
**  the  petitioners  by  the  order  and  judgment  of  this  Houfe  aW 
«*  mentioned  were  directed  to  be  taxed,  the  committee  in  the  W 
**  place  were  of  opinion,  that  the  petitioners  were  not  cmitWtt 
«*  any  allowance  in  refpccl  of  what  was  claimed  for  intereftf  fa 
<^  their  cofts  fuftained  in  the  Court  of  Seflion,  in  the  fuitt  bettedl 
«*  the  petitioners,  and  the  faid  Mr.  Sharp ;  nor  likewife  to  any  ilto"' 
«  ance  of  cofts,  in  refpeft  of  their  appeal  to  this  Houfe  |  nortff 
««  allowance  for  damages  for  lofs  of  time. 

•*  The  committee  in  the  next  place  think  proper  to  tsecfi^ 
<^  your  lordlhips  that  a  copy  of  the  petitioners'  bill  of  cofts,  whii 
•<  was  exhibited  to  the  Lords  of  Seflion,  was  hid  before  the  Cfl^* 
mittee,  who  proceeded  to  confider  the  refpcAive  articles  (heicof 
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y»hh  due  frgnrd  to  the  direction  contained  in  the  faid  order  or 

udgment,  on  hearing  the  petitioners'  appeal ;  and  having  gone 

**  through  the  whole  account,  and  heard  as  well  the  parties  them- 

**  felveSy  as  their  agents,  were  further  of  opinion,  in  regard  the 

*'  petitioners  in  clivers  particulars  in  their  faid  bill  of  cods  had 

'^  tniide  extravagant  demands,  they  ought  not  tobe  allowed  any  cods 

"  in  refpetl  of  the  tax  uion  of  thcir'cods  :  and  their  lordfliips  in 

'<  ^oing  through  the  faid  account,  did  adjuft  and  afcertain  the  cods 

'^  they  conceive  right  to  have  been  allowed  inrefpeft  of  the  feveral 

I  ••  articles  charged  t>y  the  petitioners,  fome  of  which  were  difallowcd 

**  by  the  Lonls  of  Seflion,  and  others  concerning  which  the  faid 

••  Lords  had  maiie  no  determination  :  and  having  done  fo,  the 

•*  committee  did  then  caufe  the  feveral  articles  approved  of  to  be 

**  caft  up,  which  amount  in  the  vholc  to  the  fum  of  640/.  which 

••  fum  the  committee  conceive  the  petitioners  arc  entitled  to,  and 

'«  arc  of  opinion  tho  fame  ought  to  be  forthwith  paid  to  them  by 

••the  faid  Mr.  Sh^up." 

On  the  24th  of  May  1723,  this  report  was  taken  into  confider- 
attoii  by  the  Houfe  ndviprecd  to,  and  an  order  made  accordingly 
in  terms  thereof,  **  th^t  the  faid  George  Sharp  do  forthwith  pay, 
•*  or  caufe  to  he  piid  to  the  f^id  Charles  Maxwell  and  Janet  his 
••    Wife  the  futn  of  640/.  purfuant  lo  the  faid  report." 


?* 


xander  Munro  the  younger  of  Auchin-  Cafe  86} 

bowie,         -  -  -  -  -  Al>pcUant; 


i&rizel  Bruce  of  Riddoch,       -         -         -       Refpondent. 

17th  Ma^  1721- 

■ 

P'ii  ft  jrfftfj— A  difi:olit'on  *n  pnnrtd  by  a  womin  to  her  heir  at  lavv,  refcrving 
Lcrowri  life-tCTit.  zrA  the  c;urt  t'y  •)!  J  ru  ure  hutband,  and  drclnrtng  thAC  it 
fhwxiii  HOC  iti'ct  the  hL'ir&  ot  tier  oaii  bo^ly,  and  is  ibiloiA'cd  by  a  ni->r8 
fmmnl  dirp''>ru;->a  a  few  diyi  iKcrwards,  on  wdic'.i  irifeUnncnt  followed  : 
/?ie  britig-v  an  adll  )n  for  reJudtioi  on  the  £;raund,  ihat  being  upder  arred  at 
J.oodon  at  thr*  lu  t  or'  a  ceiVZur,  her  heir  had  refufed  to  bail  her,  unlefs  (hs 
exccaied  the  derd  6rl  nie.'uioncd,  and  the  bailKf  threatening  to  fca«-ry  her 
tv>  NevvgitCy  (hi  gave  her  ccnltnc,  and  executed  rhe  dred  as  foon  as  bail  was 
{(ranted,  and  before  (hi  left  the  fpunj)n.;-h  ufc :  The  Court  reduces  the 
deeii  and  ail  that  folniwed  thereon  j  bu:  the  judgment  is  reverted. 

HE  fcfpondcnt  was  proprietor  of  the  eftate  of  Riddoch  and 

other  lands  in  the  county  of  Stirling,  of  confiderable  yearly 

.  lue^  and  (he  was  alfo  poilVflld  of  a  confiderable  perfonal  eftate. 

[Of  thefe  eftates,  (he  h^d  executed  a  voluntary  and  revocable  fet- 

iCQC  in  favour  of  a  perfon  in  Scotland,  who  was  a  diftant  re« 

pin^  aod  to  yhom  flie  had  alfo  granted  powers  to  receive  her 

,;!JBciogiii  London  in  17141  (he  was  betrayed  Into  a  marriag: 
•itb  ft  perfon  of  the' name  of  Colqubouni  who  had  been  a  fer- 
B .'  C  c  2  jeant 
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jeant  in  the  Foot  Guards,  who  gave  himfelf  out  to  be  a  man  of  a 
great  eftate,  and  who  at  Lmt  time  was  married  to  fe?cral  other 
women. 

The  appellant,  who  dates  Iiimfrlf  to  be  heir  at  hw  to  the 
refpondent,  mentions,  that  hcnring  of  her  misfortune,  he  went 
and  vifited  her,  iind  in  confcqucnce  of  an  offer  froiY\  him  to  do 
all  he  could  to  relieve  her,  a  profsrcution  for  bigamy  was  infti- 
tuted  againn  Colquhoun,  in  which  the  appellant  was  aiding  to 
her  both  with  his  credit  and  his  own  perfonal  fervices :  That  tbe 
refpondent  thereupon  declared  her  intention  to  make  a  fettlemMi 
of  her  eftate  upon  the  appellant  and  his  heirs,  failing  iffue  of  iNri 
own  body  :  That  the  fatlor  in  Scotland  having  declined  to  renitf 
any  money  to  the  refpondent,  of  to  anfwer  her  billsj  (he  in< 
fevtral  debts  ^  and  in  May  1725}  as  (he  and  the  appellarit 
in  a  coach  together,  (he  was  arretted  at  the  fuit  of  one  Ci 
an  attorney :  That  the  appellant  procured  bail  for  the  refpoi 
and  (he  was  fet  at  liberty  accordingly;  and  the  appellant  paill 
the  expences  of  the  refpondent  while  (he  rem^iined  in  tbefp 
ing-houfe:  That  the  refpondent  propofed  indantly  to  ex( 
the  deed  in  the  appellant's  favour  which  (he  formerly  iol 
and  to  put  it  out  of  her  power  afterwards  to  do  deeds  to  bll] 
judice ;  and  fuch  deed  was  drawn  and  executed  accordingly, 
this  firft  deed  not  being  written  upon  (lamped  paper,  a 
deed  was  drawn  by  Sir  David  Dalrymple,  then  Lord  Adi 
and  this  fecond  deed,  after  (lie  was  admitted  to  bail  and Hl 
free  liberty,  was  read  over  to  her,  approved  of  and  ex< 
^  the  prefence  of  Henry  Cunninghame  Efq;  a  member  of  tbe 

of  Commons,  Thomas  Crawford  of  Lincoln's  Inn,  then 
for  the  refpondent,  and  Thomas  Buchanan,  clerk  to  Sir 
Dalrymple ;  and  (lie  in  the  prtfence  of  thefe  wicneflTes 
the  faid  deed  to  be  txa£lly  according  to  her  intentions,  audi 
(he  executed  the  fame  freely  and  voluntarily:  That  by  this 
which  was  in  terms  of  the  former  one,  the  refpondent  coat 
her  real  edate  to  the  appellant,  her  heir  at  law,  and  the  bdn( 
his  body,  whom  failing,  to  the  refpondcnt's  heirs  whatfoevetiiU  ^^ 
ferving  her  own  life-rent  of  the  premifes,  and  with  a  powff' 
give  any  hufband  (lie  (hould  marry  the  life-rent  thereof;  m 
provifo  that  the  iffue  of  the  refponde'nt's  body  (hould  notbej 
judiced  thereby,  but  that  they  (hould  have  full  power  uti 
to  enjoy  the  Tame  freely  as  if  the  faid  right  had  nerer  beeni 
and  thereupon  the  appellant  was  infeft :   That  after  the 
of  this  deed  the  appellant  continued  about  two  months  in 
don  in  perfect  friend(hip  with  the  refpondent,  a(Gfted  hcriij 
fecuting  the  faid  Colquhoun,  and  fumi(hed  her  with  fcfoall 
of  money  for  that  purpofe;  and  accordingly  judgment 
cained  againft  him,  and  he  was  burnt  in  the  hand. 

The  refpondent  afterwards  brought  an  a£tion  againft  die 
lant  before  the  Court  of  Se(Eon,  to  have  the  difpoGtioo  fell 
and  declared  void,  on  the  ground  that  the  fame  had  beeookl 
by  concuffion,  and  that  (he  had  been  compelled  to  eiecill] 
fajne  vi  ci  fftttti* 
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An  a£l  and  commifTion  being  granted  to  examine  witnefles  in 

Lngland,  witncflVs  were  accordingly  examined^  and  it  appeared 

by  the  evidence  of  two  of  the  indrumentary  witnefles,  that  the 

^ced  in   queQion  ivas  all  p^ad  over   to  the   refpondenr,  fcvcral 

claufes  wcrr  read   a  f  corid  rim:?,  and  (he  approved  thereof  and 

txccuted  the  fame,  and  dec!  irt-d  (he  did  it  voluntarily  and   wil-  . 

^H^Jf  and  that  (he  delivered  rhcr  fame  to  the  appellant  in  their 

prcfcnce;  all  wliich  wdS  after  the  baiUbond  given,  the  bailiff  paid 

iifi  fees,  and  (he  declared  at  liberty  ;  that  nothing  of  force  or 

coaftraint  was  ufed,  but  every  thing  tranfafted  according  to  her 

Own  directions,  and  with  her  approbation.     The  appellant's  wit- 

fleflcs  fwore  thit  (he  was  in  the  bailiff's  houfe  at  the  time  of  cxe* 

eating  the  deed  in  queftion  ;  that  the  appellant  relufed  to  procure 

Aer  to  be  bailed,  or  to  give  her  any  money,  unlefs  (he  would 

execute  the  faid  deed  $  and  that  the  bailiff  threatened  to  carry  her 

to  Newgate,  and   th^t   they    believed    the   fame   was   executed 

through  fear.     Thefe  depofitions  related  folcly  to  the  deed  firft 

executed. 

The  Court,  on  the  8th  of  July  1720,  having  confidered  the 
ftate  of  the  procefs,  and  writs  produced,  and  teflimonics  of  the 
iHtneffes  aduced,  and  having  aJvifed  the  fame  with  the  debate, 
they,  by  a  majority  of  one  vote,  *'  found  the  re^fon  of  redu^^ion, 
<*  viz.  that  the  difpofition  quarrelled  was  elicited  from  the  re- 
^  fpondent  by  concudion  is  relevant  and  proved,  and  therefore 
reduced  the  faid  difpoGtion,  with  all  that  had  followed  there- 
upon :"  and  to  this  interlocutor  the  Court  adhered  on  the  13th 
January  1721. 

The  appeal  was  brought  from  *<  an  interlocutory  fentence  or  Eotnt4» 
decree  of  the  Lords  of  Scffion  in  Scotland  of  the  8th  of  July  >*^*^* 
-  •*  1710,  whereby  they  fr'und  that  the  difpo(ition  quarrelled  was 
^  elicited  from  the  refpondent  by  concuiGon,  was  relevant  and 
^  proved,  and  therefore  reduced  the  faid  difpofition  with  all  that 
^  followed  thereupon  ;  and  alfo  from  another  interlocutor  of  the 
■<  faid  Lords,  of  the  13th  of  January  1721,  affirming  the  former 
«<  interlocutor." 

HmJs  of  the  Appellants  Argument. 

There  i^  no  concufBon  proved  in  this  cafe }  for  where  a  deed 
^ia  queftioned  upon  pretence  of  concuflfion,  one. of  two  things 
ft  Olighl  to  be  proved  ;  either  that  the  redraint  and  compulfion  were 
^1aipofed*by  the  perfon  to  whom  the  deed  was  granted  ;  or  that, 
^tixmgh  it  were  impofed  by  another  perfon,  yet  it  was  in  view  and 
~  order  to  extort  the  deed :  but  neither  of  thefe  is  found  in  this 
fe.  Though  the  refpondent  was  in  cuftody  of  a  bailiff,  yet  that 
IS  not  at  the  futt,  nor  by  the  procurement  of  the  appellant,  the 
iDtee.  It  is  not  attempted  to  be  proved  that  the  appellant  was 
any  concert  with  the  perfon  who  arrefted  her,  or  that  be  ever 
him ;  and  the  bailiff  himfelf  fwears,  that  it  was  at  the  fuit  of 
Coer^n  ;  that  he  never  faw  nor  knew  any  thing  of  the  ap* 
.  sUanty  till  he  faw  him  in  the  coach  with  the  refpondent  when 
\  fk^  wai  airefted.  There  is  not  the  leaft  pretence,  that  the  re- 
•    '  C  cj  fpondent 
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fpondent  was  imprifoned  with  nny  view  to  romprjl  licr  to  execute 
this  deed.  No  doubr  a  {htLm  in  culluiy  m«v  cxfculc:  dreHstoa 
third  party,  and  thoie  d'.rds  witl  luSfilt  t.Mou^'li  they  werj;  in  cuf- 
tody,  tfpecially  in  a  c-^t^  wh:r<*  ili-  iinpiif!  umnit  waj*  not« 
the  fuit  of  the  appellant,  i  or  of  :iny  p^^-ifon  in  concerc  with  him. 

The  m(.n:  that  was  pretcruic<l  aiiai.nit  the  apptli:i;U  was,  that 
he  wouUi  not  inttrporc  to  tlI'icvc  l.tr  {ram  rcitr.iint  and  procure 
her  bail,  unicfti  fuch  dtcd  \v,»6  rr.int:;'!.  Sjreiy  tliis  vas  no  con - 
cuflion  in  the  appeilant,  i'l  order  to  h;^vc  i\  dr^d  ext.cotc.1  that!ii 
natural  right  of  fucccfiivii)  l-iouid  uoi  \\c  fct  aliii^  by  pollrrior,  nlli 
and  unnectiTary  deeds  ;  nor  was  i:  cxrorrion  \n  the  appelant,  iun 
he  would  not  interpofe- his  credit  for  ?  p-rlon  of  ^  preity  inconiu-'ii 
temper,  unlcfs  flic  would  j^ive  lomc  r^afon.ihle  fecurity  not  to 
evacuate  the  appellant's  right  o!  fucc-ririoii.  ihere  can  b^.  iiocx- 
tortion,  but  where  there  is  fonie  pt  (itive  fail,  done  by  the  fx« 
tortcr,  impofing  the  fear:  but  rctu{inj»  to  do,  to  interpofe  crcdu'i 
or  grant  any  other  favour,  w/js  no  extortion. 

The  deed  itftlf  was  a  rational  deed,  bcin^r  a  fettlem'^nt  of  the 
cdatc  upon  the  appellant  her  ri^^Ju  heir,  upon  failure  of  ilfucof 
her  own  body:  the  life-rent  of  the  whole  was  rcfervcd  to  hcri 
her  future  hufband  was  fafe  as  to  his  courtefy,  and  the  ifluefii 
her  body  as  to  the  eilatc.  So  that  the  only  bar  put  upon  tiie  re* 
fpondent  was  a  (lop  to  importunities  upon  her  to  fettle  the  cilate 
from  the  right  heir,  and  prevent  her  from  difinheriting  the  a^ 
peilant. 

This  deed  was  executed  willinjily  and  freely,  and  fo  the  w- 
fpondent  declared  to  the  two  inilrumentary  wilnefTes,  and  like* 
wife  to  the  gentleman  who  was  bail  for  her.  Had  (he  been  un- 
der any  force,  it  is  mod  probable  (he  would  then  have  declared 
it,  that  f;cntlemen  of  char:i£ler,  as  they  were,  might  have  relieved 
her  from  that  force.  But  in  fa6l,  (lie  was  at  liberty  when  the 
when  the  deed  was  executed  ;  the  bail-bond  was  given,  the  bailiif 
paid  his  fees,  and  (he  declared  to  be  at  liberty.  So,  h^d  f\\t 
been  under  any  condraint,  that  was  at  an  end  before  the  deed 
was  figncd. 

All  the  dcpofitions  of  the  witnefles  for  the  refpondent  rcfpctl* 
ing  the  appellant's  refufing  his  afliilmce  to  her,  unlefs  flic  exe- 
cuted  a  deed,  relate  to  the  fird  deed,  and  not  to  the  fecond,  which 
is  the  deed  in  quedion.  7\nd,  fuppofing  and  undue  methods  had 
been  u:ed  to  procursi;  the  fird  (which  is  pofitively  denied,)  there 
is  no  inference  that  it  was  fo  with  regard  to  the  fecond,  nor  is 
there  any  proof  of  it. 

(The  refponJent's  cafe  contains  no  argument  whatever  on  her 

pnrt ;  (lie  merely  dates  the  circumdances  of  the  cafe,  with  regard 

to  the  fird  deed.) 

Judgment,  After  hearing  counfel,  II  is  ordered  and  adjudged^,  that  tht  faii 

17  May         iiiterhsuior  cf  the  8th  cf  July    17 20,  ami  the  /aid  interlocutor  »fiif 

''*'•  13  th  cf  January  in  ajffirmance  thereof ^  he  reverfed. 

For  Appellant,     Ro.  Dundas.  Tho»  Kennedy.  Will.  Hamilton^ 
For  Refpondent,  Roh^  Ra^mgnd.  C.  Taltot. 

b 
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In  the  appcll;<nt*s  cafe,  feve  al  interlocutors  of  the  Coart  are 
latcd  as  to  the  admilRbility  of  female  witncflcs,  toother  hStB 
:han  thoie  within  doors,  and  in  their  own  houfes  ;  and  as  to  thef 
iflowing  of  objeftions  to  the  characters  of  witnefles  :  he  alfo  ufes 
irgumcnt  thereon,  but  ihtfc  formed  no  part  of  the  judgment  ap- 
pealed from. 


Dr.  George  Middleton,         -         -         -        Appellant;      Cafe  87. 

Mr.  George  Chalmers,  Principal,  and  the 
reft  of  the  Makers  and  Regents  of  King's 
College,  Aberdeen,         -  .         -         Refpondents. 

pth  June  1721. 

jlthitratkii. — On  a  day  appointed  by  two  arbitrators  for  determmiag  a  matter^ 
one  of  them  d -clined  t^  a£t,  a  d  the  (vcifmaa  thereupon  pronounced  an 
award}  the  Cuun  having  leduced  this  avv^rd  as  incompetent^  the  judgment 
ii  reverfcrd. 

'y^HE  appellant,  who  hnd  been  for  many  years  principal  of 
*  King's  College,  Aberdeen,  was  in  17 16,  among  others,  fu- 
perfeded  by  certain  perfons  having  his  majefty's  commiflion  un- 
<cr  the  great  feal  of  Scotland,  to  .vifit  that  univcrfity  j  and  the 
ttijporident  Chalnners  was  appointed  to  his  )^lace. 

It  being  dated  to  thefe  tommiflioncrs,  that  the  appellant  had 
received  and  had  not  accounted  for  certain  fums  of  money,  arifing 
from  a  mortification,  or  grant  of  his  late  m^ijefty  King  William, 
and  for  the  Bibliotheck  money^  which  lad  confided  of  fmall  fums 
payable  towards  the  college  library^  by  thofe  on  whom  the  degree 
of  matter  of  arts  was  conferred,  the  commiffioners  directed  the 
refpondents  to  fue  the  appellant  for  the  fame. 

An  a£tion  was  thereupon  commenced,  but  inftead  of  pro* 
ceeding  therein,  on  the  5th  of  0£lober  17199  a  fubmiffion  was 
entered  into  between  the  appellant  and  the  refpondents,  for  re- 
ferring the  matters  in  difpute  to  the  arbitration  of  Sir  Alexfupder 
Bannerman,  of  Elfick,  on  the  part  of  the  appellant,  and  of 
Thomas  Forbes,  of  Echt,  on  the  part  of  the  refpondents,  and  in 
cafe  of  variance  or  difcrepance  between  the  arbiters,  to  Colonel 
John  Bvci&aDy  of  Cairnbulg,  as  overfman  or  umpire,  cle£ted  and 
chofen  by  both  parties:  by  this  fubmiffion  the  parties  were 
lK>ttnd  to  ftand  to  the  decree  to  be  pronounced  under  the  penalty 
of  500  merks,  and  fuch  decree  was  to  be  made  on  oiNbcfore  the 
8th  of  November  1719* 

The  refpondents  gave  in  their  charge  s^inft  the  appellant,^  to 
which  the  appellant  gave  in  his  anfwerst  and  borh  parties  having 
been  feveral  times  heard. bdEore  the  arbit^s  and  the  overfman,  the 
appointed  the  aSt^  of  Oaobec  1 7 191  for  pronouncing 

Cq4  *«« 
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their  decree.     When  this  day  arrived,  Sir  Alexander  Bannerman 
declared  his  opinion,  that  the  appellant  ihould  be  abfoived  from 
the  claim  given  in  by  the  refpondenrs  ;  but  Mr.  Forb««  declining 
to  pronounce  any  decree,  the  appclhiut  by  his  procuraior  ihcrcr* 
upon  look  a   prbtcd   in  the  hands  of  a  noiary  under  form  of  in- 
flrument;  and    the  ovcrfman  being  prcfent,  in  confcquencc  of 
what  pafied  between  the  arbiters,  appointed  the  next  day  for  t»i?in){ 
his  judgment.     Accordingly  on   the  29th   of   Odlnber,  Colonel 
Buchan,  the  overfman,   pronounced  a  jiiHgment,  finding  and  (fc- 
daring  that  the  appellant  had  managed  the   money  belongiiig  to 
the  faid  mortification    and    library,   honelUy   and  faithfully,  and 
that  he  had  accounted  for,  and  m^dc  payment  and  fatisfaftiooto 
the'mafter  and  members  of  the  faid  college,  of  all  the  money  W 
had  received,  and  that  there  was  no  balance  due  to  theoi  fromtiie 
appellant,  and  therefore  abfoived  him  from  the  faid  claioi. 

Of  this  judgment  ^hc  refpondents  brought  a  rediiftion  bcfort 
the  Court  of  Seffion,  in  which  they  infifted,  that  being  only  tfut 
tees,  they  could  not  properly  fubmit  thefe  matters,  which  weti 
the  property  of  their  college,  to  arbitration,  efpecially  fiocc  tbej 
had  direAions  from  the  commiflioners  of  vifitation  to  fue  tbe 
appellant  at  law  ;  and  that  though  they  had  power  to  fubmit,  ytf 
the  judgment  was  not  regularly  pronounced,  for  though  one  of 
the  arbiters  did  not  at  that  time  incline  to  pronounce  an  awardi 
yet  he  might  have  done  fo  afterwards,  and  his  declining  was  off 
any  authority  to  the  overfman  to  pronounce  his  decree.  After* 
report  from  the  Lord  Ordinary,  the  Court  on  the  26th  of  January 
1721,  "found  that  the  arbiters  not  having  differed  in  their 
<*  opinion  as  to  their  determining  in  the  forefaid  fubmiOion,  but 
**  only  one  of  the  arbiters  declinirig  to  determine^  the  ovcrfmat* 
•*  was  not  thereby  empowered  to  pronounce  his  decree,  ani 
**  therefore  found  his  decree  null,  and  decerned  in  the  rcduc- 
*•  tion."  And  to  this  interlocutor  the  Court  adhered  on  ihc 
3d  of  February  thereafter. 
ferittte^.  The  appeal  was  brought  from  "an  interlocutory  fcntence or 

17  March     «<  decree  of  the  Lords  of  Seffion  of  the   26th  of  January  1721J 
J710-1.       tt  and  aifo  from  another  interlocutor  of  the  3d  of  February  lhc»» 
**  after  affirming  their  former  interlocutor." 

Heads  of  the  Appellants  Argumeni, 

The  arbitrator  named  on  the  part  of  the  refpondents  having d^* 
dared  his  difagreement  with  the  other  abitrator,  and  a  proteftuo* 
dcr  form  of  inltrument  having  been  taken  thereon,  the  matter  be- 
came legally  riid  formally  fubjeded  to  the  cognizance  of  tbc 
overfman,  and  there  was  no  occafion  for  a  new  reference  bytbc 
arbitrators  to  him.  His  being  prefent  and  fully  apprifed  of  tic 
matters  in  rontroverfvj  were  fufficient  to  warrant  what  he  i^ 
therein,  atld  his  decree  muft  (land  good  in  law;  By  the  regula- 
tion aft  1695,  ratified  by  aft  of  parliament,  no  decree  aibittJ 
can  be  reduced,  but  upon  proof  of  corruption^  bribery^  orfalfc* 
koodi  tlothiug  of  either  of  which  U  pretended  ia  the  prefeut 
karfei 
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Heads  of  the  Refpondenis^  Argument. 

The  overfman  could  not  lejjally  determine  unlrfs  the  mattqlH 
nad  been  remitrcd  to  liim  by  the  two  arhur-^tors  fi^jning  a  refer- 
ence, and  mentioning  their  diffcrnicr.  For  though  the  drbitra* 
tors  might  not  agr^c  upon  an  award  on  the  28th  of  Odlober, 
when  the  appellant's  fon  dcfircd  ihrm  to  pronounce  it,  yet  tiicy 
might  afterwards  have  aijrccd  before  the  8rh  of  November,  tho 
time  limited  for  pronouncing  their  decree.  The  dlffcrrncc  of 
irbirrators  can  never  be  confidcred  to  be  final,  nor  can  the  fatt 
which  empowers  the  overfman  to  determine  be  otherwife  afcer- 
Uined,  than  by  a  formal  deed  of  the  arbitrators  declaring  their 
(liflfcrence :  it  were  otherwife  in  the  power  of  an  overfman  to 
tike  the  determination  upon  himfclf  when  he  pleafed.  The 
appellant,  befi'des,  had  a  remedy  to  compti  the  arbitrators  either 
to  pronounce  an  award,  or  to  remit  to  tht^  overfman.  The  decree 
of  the  overfmin  proceeds  upon  the  recital,  that  the  arbitrators 
met  and  differed  ;  but  of  this  there  is  no  le^^iil  vouclier,  and  there 

is  fome  appearance  of  collufion   from   the  ^ood    underflandingr 

ifhich   appears   between  the  overfman   and  the  arbitrator  on  the 

part  of  the  appellant. 

After  hearing  counfel,  //  ix  ordered  and  adjudged^  that  the  inter"  JadgoMiitt 

bctttcr  of  the  26th  of  January^  and  the  interlocutor  of  the  3d  of  Feb*-  ^  ^^^ 

rmiry  I'jzi^  in  affirmance  thereof  be  reverfed. 

For  Appellant,  Tho.  Kerinedy.     Sam,  Mead, 

For  Refpondents,     C.  Talbot,  Will.  Hamilton, 

In  the  appeal  cafes  on  both  (ides,  the  queftion  is  agitated  if  the 
Irefpondents  had  power  to  fubmit  this  matter  to  arbitratioo  ;  but 
as  there  was  no  crofs  appeal,  this  matter  was  not  before  tht 
HoQfe  of  Lordsj  and  the  argument  thereon  is  not  here  ftated« 
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Cafe  88.   John  Robertfoa  of  Goodlyburn,  a  Pauper,    Appetiant; 
George  Iiarl  of  Kinnoiil,       -         -        .       Refpondent, 

5th  July  I-JIJ. 

Pr>CfJi.'~-ASl  and  Cu/Ktr.ijpon. —  A  pvufucr  oppnic?  the  granting  ao  aft  aci 
fOt.MuiifTi  n  Uir  exaaiii/iii;  ilie  <irf";.-,df  r,  a  p  er  in  London,  In  a  marfriei 
feared  l*  hs  oath,  on  ihi*  yrrur.d  that  !i-.-  be.  p  old  arid-  pour,  couldWf 
JolliiiV  f.he  tx  .aiinaiior.  :    bit  :hc-  y..>'r'.rr,''iVi-jn  n  ^lanted  n^'rtv^i.  hflantitnp. 

TfuJt.-^\  pcribn  extcat'.s  ::n  Jtblvir-  I'Jik. :der  ».{  liis  feu,  »rj /avcur  I'f  ^'1 
fu|.'rtlor  a  loll,  bu:  allCjiing  o  jc;.ii;;at.>  us  c>i"  frull  in  a  f:*p.ii.iic  verbal  af«* 
mtntf  ibc  I'Jjjcrio'  fwears  r!>ir  ivrrme.T.lc  «.■•  ro  ipun.  of  d.-jv.fitati 'n.  vA 
ti.e  f*»n,  t'iC  g.uiK'o,  if-mi^  thar  \.c  fclj.-.j'U  ;-»vc  ro  confidcjucnW 
ihe  •Ic'-o,  31, d  ti;a:  it  vv  5  p,  >:  c-iivccc  to  hirrj,  boC  rtnc  every  thirj*** 
tronfactcd  oy  /i-s  :a  Vj:»i  5  a:  '1  lie  never  i.eird  o/  .":)  cjrtdldons  or  iiufi:  i- 
is  fou..d  ihai    he  iiCjV^fuions  diu  jjot  fii|.;-.ut  the  i  K'jjaiions  of  Hurt. 

A  FTER  the  determinant  ion  fin<^  jud^rmfnt  pive  n   in  the  forrnft 
•^"^  appeal,    (No.  63  of   this    C  >lItction),  whereby    the  Hoofe 
of  Lords  reverfed  the    **  intfiiocutors   complained   o^,    as  to  lb 
**  much  thereof  whcrrby  prob>ition  by  the  onth  of  the  rcfpond* 
•*  cnt  had  been  rtfufed  to  the  appellant,  or  which  was  grouiuki 
''  upon  fuch    refufal,  or  pronounced   ot  made  in    conftqutocc 
**  thereof;  and  further  ordertxi  fuch  probation  to  be  admitted,  ao^ 
"  that  after  examination  of  the  refpondent  upon  oath,  the  Lordsrf 
"  Scffion  (hould  proceed  and  decree  thereupon  as  (hould  be  joftj^ 
the  appellant  prefented  a  petition  to  the  Court  of  Seflion,  pnf* 
ing  them  tofummon  the  refpondent  before  them  to  take  hisoatb' 
bis  counfel,  however,  havin^j  moved  their  Icrdihips  for  a  com- 
miflion  to  examine  the  refpondent  in  Et  gland,  the  appellant  pre- 
fented another    petition,  fetting  forth  that  though  fuch  commiP- 
fions  were  often  granted  with  confent  of  parties,  yet  that  no  lair 
could  force  him  to  confent ;  and  that  the  appellant  was  an  oldmao 
and  fo  reduced  in  his  means,  that  he  was  not  able  to  follow  (iiifbi 
commiHion,  where  his  prefence  would  be  ntceiTary,  his  all'Mblg 
therein   at   ftake.     But  the   Court,  on  the   28ih  of  July'l7«^ 
•*  ordained  the  refpondent  to  depone  before  the  Ordinary,  ifl* 
*^  ihould  happen  to  come  to    Edinburgh  during  the  vacation,  i( 
•<  not,  they  granted  a  commiffion  to  take  the  refpondent*s  oath  at 
"  London."     And  upon  the  25th  of  November    1720,  the  cob- 
milhon  was  renewed  upon  the  rtfpondent's  petition. 

Interrogatories  being  fettled  by  the  Court,  the  appellant  wai 
examined  thereon  by  a  commiflioner  at  London.  The  import » 
his  depcfition  WAS,  that  the  refpondent  acknowledged,  that  tlic 
appellant  never  delivered  the  deed  of  refignation  to  him  the  rt" 
fpondent  in  whofe  favour  it  was  conceived,  and  that  the  rcfpond* 
cnt  never  gate  the  .Tppellant  any  confideration  for  the  faffi^ 
That  he  knew  nothing  of  sny  conditions  upon  which  thc&ii 
deed  of  refignation  was  delivered;  nor  did  he  ever  hear  fro* 
the  late  Earl  of  Kinnoulj  Sir  Patrick  Murray,  or  any  other  perto 

whatCTCti 
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whatever,  of  any  conditions  upon  \vl>ich  the  faid  rtfijj'nation  was 
j;ivcn  j  and  hiid  hcavti  ami  veiily  Relieved  that  the  conditions  in- 
filled up«>n  hj  the  apptilant  wcrrc  irfrirrd  to  the  OJth  of  the  faid 
late  Earl,  and  that  h<'  drponfd  rttgiiiivf  tlr.rctiy. 

On  tlic  24th  of  Fc'.)ruiry  1721,  the  Court  "  found  and  de- 
•*  ciarcd^  that  the  depofjtions  did  not  prove  the  allrg  itions  made 
•*  iTiidc  by  the  appfihnt,  ind  ihcrcf'  re  adhered  to  their  forn^er 
•*  interlocutors  in  the  rrmovifi.:;."  Tl.e  aj  pcilant  reclaimed,  in- 
fiftingthut  the  refpondent  lh«.'uld  b'j  dcd-rnetl  to  account  lor  the 
K»ir  s  th  '  appellant  full.iined,  by  hi;  b:  injj  d  ifpf. (TciVed  of  the! 
prennifes  i  but  the  Court,  on  the  28t!i  df  Fe^^rnary  1721,  "  ad- 
••  ber^fd  to  tlieir  f-Tmcr  inrcrl  jcutor,  without  prejiidi*  e  to  the 
•*«  ;ip^^rll.int  to  ra'fc,  profccutf,  and  infdl  in  any  proper  aftion 
**  a^ainlt  the*  rcfpond'Tnt  fc>r  his  i;itroniii]i'»n  with  the  appellant's 
'*  goo  's,  or  any  dnuMges  done  to  the  appellaiit  by  dilpi^ffclliug 
*•   him  or  uthcrwife,  as  accords." 

'I  lit  appeal    was   brought   from   '*  two  intcrlncutory  fentenct- s   Entered 
*«   ordr/crtes  of  tl'-  Lnrds  ot  Selfi^n  ofth-  zSih  nf  J-.ily,  and  25th    '^  '^'*^ 
"   ol  November  1720    and  th/  affirmance  tiirreof  niiuethe  24th 
••   ai)d28th  day  ot  Feoruaiy  1721.  [n) 

Heads  of  the  Appellant s  yliguiiufit. 

As  no  deed  could   divelt  the  appellant  of  the  right  and  title  to 
his  eft^te,    or   convey   the  fame  to  the  refpondent,  unlefs  it  had 
been  delivered  to  him  by    the  appellant  (winch  the  refpondent 
never  pretended  to  prove  was   done,  but   only  would  have  it  pre- 
fumed  to  have  been  done,   becaufe  it   is  now  in  his  power,)  the 
appellant  having  fully  taken  olF  that  prcfumption,  by  the  refpond- 
cnt's  own   acknowledgment   upon  oath,    he    conceives  there  can 
teniain  no  further  difliculty  in  this  affair.      And   ns    the    delivery 
of  deeds  is  abfolutely  necefTary  for  altering  prop^-rty,  fo  both  law 
and  equity  require  a  valuable  confideration   for  the  conveyance, 
(except  where  the  deed  itfelf  bears  to  be  made  for  love  and  fa- 
vour;) and  the  refpondent  in  his  depofitions  has  likewife   mod 
honourably  acknowledged,  that  he  never  paid  one  lixpence  for 
the  eftate,  and  that  he  knows  not,  that  any  thing  was  paid  for  it 
by  any  other  perfon. 

.  The  appellant  conceives  it  ^ould  be  hard  above  meafure  to  pro- 
ceed to  other  jrfumptions,  viz.,  that  the  faid  deed  was  delivered 
to  the  refpondent's  fatheri  and  the  price  of  the  edate  paid  by  him 
^or  the  refpondenl's  ufe,  without  any  further  proqf ;  for  by  that 
Tulcy  if  an  obligee  in  a  bond  (hould  execute  a  difcharge  fpe 
numeranda  pecuniay  which  fhould  by  any  accident  fall  into  the 
hands  of  a  ftranger,  it  would  be  in  the  power  of  that  ftrangerj 
by  giving  that  releafe  to  the  obligor,  to  releafe  him  efFefiually, 
'and  put  the  obligor  pad  relief,  which  juAice  cannot  allow: 
The  refpondent  therefore,  before  he  can  reap  any  benefit  from 
the  faid  deed,  mud  prove  not  only  the  delivering  of  it  to  his 

U)  Tbefe  two  laft  interlocuton  are  not  mere  affirmancei  of  the  t%ro  former,  bat  on  the 
tterid  \  wbereai  (he  othcis  aic  merely  on  ibe  foiin  of  f  iMcfi :  buc  fa  it  ftaods  ia  tho 

'  father 
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father  for  his  ufc,  but  lilccwif^:  that  his  fatherpaid  the  conGderK 
ation  thereof.  It 

It  wns  contended  by  the  refp^ndent,  that  as  the  appellaathii  mn 
»ckno**-l edged,  that  there  mit^ht  be,  when  the  d;:cree  of  lemofiif  lis 
XV3L9  paired,  fome  of  the  feu  datician  arrcrar,  fo  ch-^t  the  fud  de- V'l: 
crec,  thout(h  only  ex  pttrte^  bcina  grounded  upon  Tome  rcaNdilf 
tiiougli  not  equivalent  to  the  vjiuc  of  the  cdatc,  was  capaUeol 
bein-j  confirmcti  by  the  fubfr-qu-nt  volu»ifary  furrcndcr  ;  andlhd 
that  tne  faid  decrte  ou^ht  to  be  looked  upon  as  the  valuable  COQ* 
Cderaticiii  of  the  deed* 

Two  cyphers  put  togeiher  are  of  no  {jre^ircr  viloc  th-in  any ooe 
of  them  was  before  \  a  void  deed  caw  \\t  ver  fuppoi r  a  void  decree. 
But  thefe  arrears  of  feu  duties  were  iuconfulerablc,  and  tendered 
before  the  decree  of  removing. 

Heads  of  the  Refp^-jmUnfs  Argument. 

It  is  the  conft;int  pn^licc  of  the  Court  of  S-lTion  t*^  grant  com- 
fniilions  to  examine  parties  up:)n  o.)th,  cf^iccially  if  cut  of  tk 
kingdom:  an«l  the    rclpondcMt    vvas    nc  t'ltt  ti;ne  attending  the, 
fervice  of  Parli.iment,    and    was   exaniiucd    by   a  coinmifliondj 
n^med  by  the  appeil.mt. 

The  refpondent  does  indeed  fweir,  that  the  deed  was  not  de- 
livered to  him  by  the  appellant,  nor  did  he  give  any  valuable  coo- 
fideration  for  the  fame ;  but  then  he  adds  the  reafon,  that  the 
whole  was  tranfa£led  by  the  late  Eirl  of  Kinnoul,  his  fathers 
to  him  the  deed  was  delivered,  and  no  doubt  there  was  a  confide 
ation  given  by  him  ;  and  it  is  plain  from  the  de pofition  of  tbc 
late  Earl  of  Ktnnoul,  that  the  fame  was  delivered  without  anf 
condition.  And  the  appellant  likewifc  brought  an  a€lion  againft 
Sir  Patrick  Murray,  inflicting  thit  the  detd  was  depoficed  with 
him  upon  truft,  not  to  be  given  up  but  uoon  performance  of  the 
conditions  before  mentioned  ;  and  Sir  Patrick  being  examined 
upon  oath,  fwore  that  the  faid  deed  was  never  depofited  io  his 
hands,  and  fo  there  could  be  no  trufl  repofed  in  him  ;  and  ac* 
cordingly  the  Court,  on  the  24th  of  Februaty  1721,  afibilzied  the 
faid  Sir  Patrick  from  the  appellant's  aQion. 

The  appellant  likewife  infilled  that  one  Mercer,  the  refpond* 
ent's  agent  in  Scotland,  mi^ht  be  eximined  how  he  came  by  the 
f  lid  deed  *,  and  whether  he  knew  or  had  heard  of  any  and  whit 
conditions,  upon  wliich  the  fame  had  been  depodted  :  and  Mr. 
Mercer  being  examined  fwore,  that  the  faid  deed  was  fcnt  to  him 
by  the  late  Earl  of  Kinnoui  to  be  made  ufe  of  in  the  adioa 
of  removing  at  the  fuit  of  the  refpondent  ag.iinft  the  appellant| 
and  had  heard  that  the  fame  was  delivered  by  the  appellant  to  the 
faid  late  earl ;  and  that  he  never  heard  from  the  faid  late  earl|  of 
any  other  perfon,  of  any  conditions,  upon  which  the  faid  deed  wtl 
granted  and  depofited,  except  what  was  infilled  upon  by  the  ap- 
pellant in  his  pleadings. 

The  refpondent's  father  obtained  a  decree  againft  the  appellant 
in  1707,  voiding  his  right;  the  appellant  continued  to  poflefsriie 
prcmifcs  after  that  as  a  tenant  at  will^  and  paid  the  rent  for  the 

famci 
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bm«;  theapprllant  in  1713  executed  a  renunciation  of  all  the 
4Ule  and  tntcrelt  he  had  to  thcfe  premifes,  and  that  renunciatioa 
^as  abfolute  without  any  conUtion  \%lk  appellant  after  that  time 
has  poflcfled  as  a  tenant  atiwilly  and  run  greatlyin  arrcar,  which 
oUtgcd  the  refpondent  to  bring  his  action  of  removing  againft 
him,  whereupon  he  recovered  judj»mcnt  ;  the  refpondent  has 
^en  for  feverni  years  kept  in  law  fui's  by  the  appellant  a  pauper, 
«nd  will  in  all  events  be  a  very  gieat  lofcr. 

After   hearing  counfrl,   //  //  ordered  and  adjudged^   that   the  Juigmeiitj 
■    fetithn  of  id  appeal  be  difmiJJ'cd^  and  that  the  interlocutor j  Jentences  or  de*  J«{**,5 
p^et  therein  complained  of  he  ajfirnied. 

The  Appfillarts' Car**  is  finned  by  himfrlf. 

For  Refpondent.         Rob^  Rayiicvd,     JVilL  Hami/toji, 


Ex  parte 

David  Falconer,  of  Newtown,  E'q.         -         Appellant;      Cafe  89- 

The  Principal  and  Mafters  of  King's  Col. 
lege,  and  theProvoft,  Baillies  and  Council 
of  Aberdeen,        -         -.        -        .  Refpondents. 

fc  31(1  Jan.  1721-2. 

V  Pnfumfiticn.'— Two  deeds  of  mart'fjtatif n  in  favour  of  tbe  fame  perfons,  kut  of 

t  aiflfercnt  dates,  anJ  for  (liU;:r?ct  fums,  fouod  in  ths  giantors  rtpoGtorieFj  di4 

.^  noc  bo:it  fubfiil. 

'  A  proof  of  bis  intention  aI!o«(d  by  the  inflrumentary  witneHes. 


V 


THISippeal  was  upon  a  point  prccifely  fimilar  to  the  other  ap» 
peal  at  the  inllance  of  the  Time  appellant,  (No.  84  of  this 
j  CoUeAidn).  In  addition  to  ihi^  two  deeds  in  the  former  appeal 
'  recitddi  relative  to  the  education  (^f  the  fcholars  at  the  fchool  of 
I  Convech  ;  the  late  Sir  Alexander  Falconer  of  Gienfarquhar,  e^ce- 
i ..  cuted  two  others  for  maintaining  and  educating  certain  boys  at 
the  Bang's  College  of  Aberdeen. 

On  the  3d  of  December  1712,  Sir  Alexander  Falconer,  by  a 
deed  upon  the  fame  recital  with  the  firfl:  deed  in  the  former  appeal 
fecited,  left,  mortified,  and  appointed  180/.  Scots,  payable  yearly 
by  hit  heirs  out  of  certain  lands,  to  the  principal  and  mafters  of 
luog's  College  Aberdeen,  for  educating  and  maintaining  three 
•boys  at  the  rate  of  60L  Scots  each  yearly,  at  the  Phtlofophy  Col- 
lege there;  which  boys  fliould  be  fufficiently  qualified,  and  be  of  the 
mme  of  Falconer,  in  the  firft  place,  if  any  fuch  there  were,  and 
in  default  of  them,  of  any  other  boys  duly  qualified,  that  (hould 
be  bom  or  educated  within  the  parifh  of  Conveth  ;  the  firft  pay- 
•jnent  to  be  at  the  firft  term  of  Whitfunday,  or  Martinmas  after 
Juftdcceafc.    The  patrons  and  prcfenters  were  the  fame  as  in  the 

former 
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Jadgment. 
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former  deed,  namely  his   heirs  and  fucccflbrs  of  the  name  0 
Falconer. 

On  the  7th  of  Augull  17 1 <^,  Sir  Alexander  executed  another 
deed  upon  the  fame  rcciial  •>*»  in  the  former,  whereby  hr  left  a:id 
mortiCeit  3^0/.  hcots,  payable  o'ltof  the  f.ime  hinds,  in  the  f.4mc 
manner  and  jt  the  f^ime  termr.  w\il\  the  former,  to  the  Prov.ft, 
Daillics  and  Council  of  Abtrdcrn,  ior  nuiintiin-ng  at  the  faid  Kind's 
College,  four  boys  of  the  name  of  Falconer,  if  any  fuch  theie 
were,  <ind  in  default  ofiuch,  any  otiicr  boys  that  fliould  be  born 
or  educated  within  the  parilh,  or  nt  the  fchuol  of  Convcth  *,  a44- 
ing  a  claufe  not  contained  ifi  the  former,  "  that  for  the  fccuirity 
•*  of  his  heirs,  the  truilees  ihoiiM  report  the  boys'  difcharjjrs  to 
•'  the  patrons  and  pref.-niers  wiihin  a  year  Mid  a  day  after  they 
*•  (hoold  receive  fucli  year's  ailovvHnce  ;"  and  a  provifo,  **  that 
*♦  in  crrfe  of  variance  between  the  patrons  and  the  faid  magi* 
«•  iiratcs,  the  hrlt  ininiftrr  ferviuj^  the  cure  for  the  time  at  the 
«*  church  of  Aberdeen,  and  the  riihiiiler  of  Conveth,  were  to 
•«  decide  and  dctrrmine  the  fame.'* 

Neither  of  thefe  deeds  were  delivered,  but  found,  with  the  two 
others  in  the  former  appeal  mentioned,  in  the  repodtories  of  tiu 
dece::fed  .at  the  time  of  liis  death.  The  refpondcnts  brought  as! 
action  alfo  againit  the  appellant,  the  hrir  o^  Sir  Alexander  Fal- 
coner, deceafrd,  for  payment  of  the  fcveral  funis  contained  is 
both  the  aforrfaid  deeds.  The  appellant  made  defences,  and  die 
Court,  on  the  29th  of  Dccnnber  I'J ii)y  **  found  both  the  mortifi- 
**  cations  male  by  the  f  id  Sir  Alexandrtr  Falconer,  of  Glenfai- 
•*  (juhar,  in  favour  of  the  Coll -j^c  of  Abcrd^^cn,  to  fubfift." 

The  appellant  reclaimed,  and  by  his  petition,  amongft  other 
things,  priiytd  leave,  as  in  the  r')rnicr  cafe,  to  examine  the  inftro* 
mcntary  witncUes  ;  but  the  Couit,  on  the  15th  of  January  17211 
•*  adhered  to  their  former  intcilccutor,  and  rcfufed  the  dcfirc  of 
•'  tl'ie  petition." 

The  appeal  was  broui»hi  from  **  an  interlocutory  fi^ntenceor 
*'  c!ecree  of  the  Lords  of  Scllioii  of  the  ^pih  of  December  17191 
"  and  the  aillrmance  thereof  the  15th  of  January  following." 
His  argument  was  the  fiuiie  as  in  tlie  former  appeal. 
Whereas  i hi  X  day  luas  appointed  for  hearing  Ciunfel  f^x  parte  f|^ 
ibis  petition  and  appeal^  counjll  app'juringfor  the  appellant y  buttwcounfi 
for  the  r ef poll  dent  s^  and  the  appellants  coiinfel  being  heard  and  v»tt' 
drawn  :  and  the  order  and  judgment  of  this  Houfe  of  the  j^th  of  M^ 
kifly  on  the  appeal  ivherein  the  J  aid  David  Falconer  was  appellant^  9td 
others  were  rejpoftdents,  being  read; 

It  is  ordered  and  adjudged^  that  the  faid  interlocutor  of  the  2^tb^ 
December  i']  M)^  finding  the  two  mortifications  fubffled  as  ttjoo  ftparoH 
donatives y  and  the  interlocutor  of  the  \^th  cf  January  foiiovnngy  k 
ajfirniafice  thereof^  be  reverfed :  arid  it  is  further  ordered  afidadjuigii% 
that  the  appellant  be  at  liberty  to  examine  the  injlrumentar^  ivaneBti 
according  to  his  petition  to  the  Lords  of  Seffionfor  that  purpofe^  referV' 
ing  to  the  Prituipal  and  Alajlers  of  King^s  College  of  Aberdan^  Mi 
tbeProvofiy  Baillies^  and  Council  of  the  faid  City  of  Ab^rdicn^  tJHh 

^4  JtMfh 
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finces^  competent  in  law^  agaiftfl  the   witnejfes  ;    and  fuch  furtbtr 
proceedings  Jball  thereupon  he  had  before  the  Lords  of  Sejfion  as  i§ 
juflicejbail  appertain. 

For  Appelhnt,      Rob.  Raymond.     Will.  Hamilton. 


John  Allardice,  Merchant  in  Campvere,         jippellant ;      Cafe  90.. 

Jane  Smart,  Widow  and  Executrix  of  the 
Appellant's  Father,  for  hirfelf  and  her 
Children, Refpondcnt. 

I2ih  Fib.  1721-2. 

Prtv'/i  t:s  to  li  '.ri  tn^.  Ch:! :'rfn  —A  C>'c''3l  rrjviir^n,  in  a  mirriage  contrt^^ 
of'  Tunns  or  m.it;i;y  t.»  o:  Uuf  our  -.n  und  or  oiher  goad  fccur  u  y  ar.d  alio  of 
CJRtjuell  in  liiias,  hcrt^^'Cl  fiA'-:;«  1  nis  '>i  i-no^cy  ami  o;her?,  ro  the  A;ri 
of  the  mirr^g-,  w.-'nt:  tj   ill  th:  c^hI^jlm,  ?ui  n  ;t  to  t',-  cMe't  f.ri  <>.  U. 

A  dl/'ch«r~e  ar  proufi.'n^  ^;r.mtei  li,  tv-;**  chli-.lren  t)  iluir  tath-r,  in  c^nlidcra- 
tion  of  J  cerain  lurr.  o*  mnnc*-,  p-iJ  o  th-m,  opcr.fer.l  in  Ivs  lavour  wvriS 
re:;a'd  to  the  icmjinder  ol  th  ir  pr.-vihor.s,  and  not  in  la, our  of  anotlier 
ch.ld,  who  did  net  diJv:h:up,f. 

Fur.— A  houfe,  paiC  -^t  the  vofuju^ft  of  k  firil  ma'riaijc,  is  difponcd  to  a  perfon 
and  hl«  wife  in  c  njuni^  ic^:  ap.  ;  i;:V-ienc,  an.!  to  mc  biir'-s  nf  ihc  rr.-'iiage 
in  fee,  whom  tairinj(:>  'o  he  he  r.;  of  th?  ii'.!fija:)d  :  the  hulband  being  Oaf 
m'ght  fettle  the  iife-rjnt  th.itor  o!.  a  (tfCcr:J  viif'e. 


B" 


Y  contr^ick    of   muriate  in   Sr'ptemlxir    1683  between  John 

Allardice, 'Mcrrchani  in    Aluirdvtn,  and  Agnes  Mercer  his 

firft  wife,  thi  appellant's  f.u'oer   and  mother  both  now  deceafcdy 

^he  Ciid  John  AUardici  obiigtrd  himftli  to   l.iy  out  30CO  merles 

Scots  of  his  own  money,  to^n'ther  with  the  like  fum  he  was  td 

iccive  with  his  wife  as  htr  portion,  upon  land,  or  other  qood  fe- 

irity,  and  to  f;:ttle   the  fame  upon  himfclf  and  the  faid  Agnes 

Alercer,  in  conjundl  fee  nnd  li^c-rent  of  the  lon^efl  liver  of  them 

9'wo,  and  the  heirs  to  be  lavvfuiiy  procrciite  between  them  ;  whom 

ffailingi  to  the  faid  John  Allardicej   his  heirs,  executors,  and  affig- 

Viccs.     The  contradl   contained   this  provifo,    <<  that  whatfoever 

^*  lands,  heritages,  fifhings,  d^-bts,  fums  of  money  and  others,  k 

^'  (hall  happen  either  of  the  faid  parties  to  conquer,  acquire,  or 

••  fticcccd  to,  during  the  time  of  the  faid  marriage,  the  heirs  oi 

••  the  marriage  (hall  fucceed  thereto  in  integrum.** 

In  1684,  after  the  marriage  had  t<iken  eifedl,  John  AH^rdicCf 
^^  appellant's  grandfather,  by  difpofuion,  conveyed  a  houfe  and 
p^  ks  pertinents  in  Aberdeen,  to  the  faid  Jolin  Allardice  the  father^ 
^-  and  the  faid  Agnes  hisfpoufe,  in  conjund  fee  and  Hfc-rent  to  the 
^-  kmgeft  liver  of  them  two,  and  to  the  bairns  lawfully  begotten,  or 
.^  to  be  begotten,  between  them  in  fee  ;  whom  failing,  to  the  heirs 
of  John  the  father. 

la  1700  the  appellant's  mother  Agnes  died,  leaving  iflUe  the 
Sippellant  and  two  daughters,  the  children  of  that  firft  marriage. ' 
{Aa4  at  this  time  the  father's  free  ftock  amounted  to  about  i8ooo/« 

ScotSf 
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ScotS)  beGdes  the  faid  houfe  ami  pertinents  in  AberdeeOiTil 
his  bonks  at  5210/.  16/.  9^.  Soots*  and  all  his  houfeholdgo 

In  Janu-iry  1703  a  contrdA  of  marriage  was  entered  ii 
rween  the  appellant's  father  and  the  refpondent  Jane  Us 
wife,  by  whi:'h  he  obIii>''(l  himfrlf  to  lay  out  i5000iDCifa 
own  mcjnrv,  tof»cthcr  with  the  fum  of  7000  mrrks  hei 
receive  as  the  faid  Jane's  portiun,  upon  land  or  other  cou 
rity*  and  to  fettle  the  fame  upon  himfelf  and  the  faid  Jaaei 
jun£l  fee  and  !ife*renr,  im\  ro  the  children  to  be  procro 
the  marrii^e  in  fee,  whom  failin|.s  to  be  the  heirSj ezr*ctifl 
afUgnees  of  the  hufb.ind  ;  and  lie  likcwife  obliged  himlelftc 
the  wife  in  the  did  houfe  in  Aberdeen  in  life-rent  dorii 
widowhood,  in  cafe  {he  (hou!d  fuTvive  him,  which  he  obligt 
fclf  to  warni'it ;  but  it  was  proviiieil,  that  if  the  refpoadeot 
^fter  hU  death  be  evidled  thereout,  (he  fhould  be  allowed 
Scots  yearly  for  the  renc  of  any  other  houfc  (he  ihould  th 
CO  take. 

The  appellant,  bcin^  bred  a  merchant,  was  f^'ttled  atCao 
an. I  his  father  gave  him  an  advancement  to  a  conHderable  a 
The  two  diu^hters  of  tlie  firll  marri.ige  were  marries* 
father's  life-time,  and  he  gave  each  of  them  4C00  merksf 
portions^  nnd  the  dau^^hccrrs,  by  their  contracts  of  marri^ 
charged  him  of  all  provifionvS  they  could  refpecliTely  c! 
iheir  mothc  r".s  marriage  contr  icl  or  otherwifc  howfoever. 

The  apptMaiu's  father  died  in  IViay  1718,  leaving  the  r 
cnt,  his  widow,  and  nine  children,  four  fons  and  five  clau{>l 
the  fecond  mirria;;e.  By  his  will,  and  a  codicil  thereto^  h< 
his  wife,  the  refpondent  Jane,  fole  executrix  and  univerl 
tee,  with  the  burden  of  payment  of  6000  merks  to  cact 
four  fons,  and  4000  mcrks  to  each  of  the  five  daughter 
fecond  marriage,  and  of  Tome  fmall  legacies  to  the  childrc 
firll  marriage.  After  Lis  father's  death,  the  appellant  \ 
nofced  heir  to  him  in  the  aforefaid  houfe  and  premifes  i. 
deen,  and  irifcft.  Befidcs  tliit  houfe  and  premifeSf  am 
hold  goods,  the  deceafea  left  about  3^^,535/.  is.  6d,  Scotj 
fonal  cilate,  including  heirHiip  moveablcii. 

Soon  after  his  father's  death  the  appellant  brought  ai 
before  the  Court  of  yelFion  againft  the  refpondent,  for  1 
of  the  i8,oco/.  Scots,  being,  as  he  dated,  his  father's  i 
the  diflolution  of  the  firll  marriage,  after  dedutflion  of  tl 
merks  paid  to  his  two  fillers,  and  for  recovery  of  the  fai 
1(1  Aberdeen,  as  being  conquejl  of  the  firft  marriage,  and  [ 
<o  the  heir  thereof,  and  to  have  the  fame  freed  of  the  r 
ent's  life-rent.  The  refpondent  made  defences,  and  the 
being  debated  before  the  Lord  Ordinary,  who  reported  tl 
to  the  Court,  their  lord  (hips,  on  the  i6ch  of  Februarj 
•*  found  that  the  heirs  of  the  firft  marriage  have  right  to 
'*  conquejl  during  that  marriage,  in  regard  that  at  the 
''  their  mother's  death,  there  was  a  fuflicient  fund  to  anf 
'^  proyifions  in  both  contrails  of  marriage  \  ajid  found  t 
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provifions  In  favour  of  the  heirs  of  the  firlt  marriage 
arc  to  be  underftood  in  favour  of  the  children  of  the  mar- 
riage; of  whom  there  being  three  in  number,  and  two  of 
them  having  accepted  of  fpecial  fums  from  the  father,  in 
fatisFa£lion  of  all  they  could  claim  by  virtue  of  the  faid  con- 
trail; therefore  the  appellant  was  only  entitled  to  claim  a 
third  (hare  of  thrfe  provifions ;  and  found  that  the  provifions 
in  the  fecond  contract  of  marriage  are  rational  and  fultable 
provifions;  and  found  that  the  rcliA  has  right  to  the  life-rent 
of  the  houfe  provided  to  her  by  the  contradl  of  marriage  with 
her  hufband,  who  was  fiar." 

Vk^  appellant  reclaimedj  and  after  anfwers  for  the  refpondcnt, 
Ida  hearing,  the  Court,  on  the   14th  of  July  1720,  '*  found 
that  two  daughters  of  the  firfl  marriage  having  accepted   of 
provifions  in  their  contra£ts  of  marriage,  in  fatisfadVion  of  all 
that  could   fall  to  them  by   their  mother's  contra£l ;  which 
provifion  being  lefs  than   would  have  fallen  to  them  as  two 
of  three  children  of  the  firft  marriage,  fuppofing  that  all  the 
children  of  that  marri.^ge  were  entitled  to  an  equal  (hare  the 
furperplus  of  the  two- thirds  more  than  the  provifions  received 
did  not  accrtjfce  to   the  fon  of  the  faid  marriipe  but  was  at  the 
father's  free  difpofal ;  and  before  anfwer  to  the  debate,  whether 
the   provifions  in    the  firft   coiiira£t  in  favour  of  the  teiri 
of  that  marriage,  did  entitle  the  fon  of  that  marriage  to  the  fuc- 
cefljon  thereof,  exciufive  of  his  two   fillers,  or  if  the  three 
children  had  an  equal  intereft,  ordaiiTed  the  records  of  retours 
in  the  Chancery  to  be  infpcdted,  and  that  either  party  might 
bave  accefs  thereto,  that  it  might  appear,  whether  in  the  cafe  of 
provifions  of  fums  of  money,   or  other  moveables  in  favour  of 
the  heirs  of  a  marriage,  the  eldcll  fon  of  that  marriage  be  not 
ufually  and  uniformly  retoured  heir  of  provifion  of  the  marri- 
age, exciufive  of  daughters,  or  younger  fons  ;  or  if  ufually,  or 
in  any  cafe,  more  fons  and  daughters  of  a  marriage  are  found  to 
be  retoured  heirs  of  provifion,  by  a  virtue  of  a  contra£t  of  mar- 
riage conceived  in  the  terms  aforefaid  ;  and  that  the  dircdors 
of  the  Chancery   (hould  certify  what   appeared  thereon ;  and 
found  that  the  claufe  of  acquifition  in  the  deceafed's  "firft  con- 
tra£t  comprehended  goods,  merchandize  and  gear ;  and  alfo 
found  that  the  fpecial  fum  provided  to  the  children  of  the  fecond 
marriage,  is  in  the  firft  place  to  he  taken  out  of  the  acquifition 
during  that  marriage,  and  that  the  fame  does  aiFe6t  the  acqui- 
fition of  the  firft,  in  cafe,  and  in  fo  far  only  as^  the  aquifition 
of  the  fecond  marriage  falls  (hort  of  fatisfying  the  fame. 
The  parties  thereupon  procured  certificates  from  the  deputy- 
redor  of  Chancery,  the  firft  of  which,  obtained  by  the  appelUnty 
ted  the    i8th  of  July  1720,   *<  certified  after  infpeflion  of  the 
regifter  of  retours  he  found   that  the  eldeft  fon  of  a  marri- 
age  is  ufually  and  uniformly  retoured  as  heir  of  provifion  of  the 
marriage^  and  that  folely  and  no  other  perfon  joined  with  him  ; 
and  that  in  no  cafe  did   it  occur  therein,  that  more  fons  and 
daughters  of  a  marriage  are  retoured  heirs  of  provifion  by  vir« 
the  of  a  contraft  of  marriage  conceived  in  favour  of  the  heirs 
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**  of  a  marriage."  The  other  obtained  by  the  rcfpondentf  dih 
the  loth  of  January  1720-I9  bore  **  that  it  did  not  occur  in  d 
**  regifttrs  of  retours  in  Chanceryi  that  any  perfon  is  fcrred  he 
^<  of  providon  to  funis  of  money  or  other  moveables/' 

After  production  of  thefe  certificates  and  hearing  the  importo 
the  word  /^r/V/ debated,  the  Court  on  the  nth  of  January  1720*1 
*^  found  tliat  the  three  children  of  the  iirft  marriage  had « 
**  equal  intcreCl  in  the  provifions  contained  in  their  mothet't cob- 
•*  tradl  of  marriage.*' 
Entered^  The  appeal  was  brought  from  *<  feveral  inteilocutory  fenteocn, 

6  Nov.         fc  Qy  decrees  of  the  Lords  of  Scflion  in  Scotland,  of  the  Ukbflf  j 
*'  February,  and  14th  of  July  17201  and  of  the  iithof/utuij 
«'  following," 

Heads  of  the  Appellant^ s  ArgumenU 

Though  by  the  conception  of  the  Aril  contraft,  the  heinof ik 
marriage  are  to  fucceed,  which,  when  the  fubjeA  of  the  fuccefc 
is  perfonal,  nny  admit  of  the  interpretatioi!,  that  the  piofib 
was  in  favour  of  the  children ;  yet  ilill  the  father  had  the  potf 
of  divifion,  and  as  he  has  only  given  4000  merks  to  each  of  k 
daughters,  which  they  accepted,  this  was  nothing  but  a  diriAi 
to  each  of  them  their  fliare  thereof,  leaving  the  reft  for  bii^^ 
fon  to  fucceed  to,  who,  properly  fpeaking,  is  the  only  hdf  * 
the  marriage.  Without  this  the  faid  contraft  could  never  b^i^ 
filled,  whereby  the  fucceiTion  to  theconqueft  was  provided  tov^ 
heirs  of  the  marriage  in  integrum.  And  this  appears  to  have  bccB* 
father's  intention  ;  fincc  he  took  no  aflignment  of  any  pretcnfc* 
his  daughters  might  have  thereto,  but  gave  them  fuch  a  pro^ 
as  he  thought  was  fuitable,  with  rtfpeft  to  the  heir,  and  thcciK* 
of  his  fortune. 

As  10  the  houfe  in  Aberdeen,  it  is  out  of  the  queftioniii^  :: 
appellant's  father,  durinjj  his  fir  ft  marriagtr,  having  reccirw* 
dlfpofition  from  his  father  to  him,  in  favour  of  himfclf  and** 
wife,  in  conjuntl  fee  and  life-rent,  and  to  the  heirs  of  thatntf' 
riage  in  fee;  and  the  appellant,  who  alone  could  be  h'rir  ofu" 
marriage  in  lands,  is  accordingly  cognofced  heir  and  iofeft*  ^ 
appears  from  the  fecond  contra£i  of  marriage,  that  both  ptfv 
were  diffident  of  the  effedl  of  the  refpondent's  life-rent  in  tk 
Houfe;  for  though  the  appellant's  fatlier  warranted  it,  yet  Ij^li 
provided  that  in  cafe  of  eviiSlion,  his  heirs  (hould  only  beliaUe* 
100/.  Scots  per  annumy  for  the  rent  of  another  houfe;  whi4 
100/.  Scots  ought  to  be  taken  f)ut  of  the  acquifition  duiirl 
the  fecond  marriage,  rather  than  that  the  appellant,  the  heir' 
proviCon  of  the  firft  marriage,  and  coiifcquently  a  crcdittfi 
fliould  be  burdened  therewith. 

As  to  the  father's  flock,  which  amounted  to  1 8,000/.  ScotSy  t 
the  diflblution  of  the  firft  marriage,  and  to  20,000/.  by  the  in 
provement  thereof  at  the  time  of  enteruig  into  the  fecond  tBtt' 
riage,  the  provifion  of  15,000  merks  to  the  children  of  the  fe- 
cond marriage,  where  the  remainder  included  the  fpecial  proinfioB 
of  6000  merks  in  the  firft  contradt  was  invalid.     But  there  neither 
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Iras  nor  could  be  a  difpontioii  nor  aflignatlon  to  any  pai^t  6f  the 
icccafcirs  (lock  at  the  time  of  entering  into  the  fecond  marriage  : 
ill  the  fatRer  could  do  was  to  oblige  himfelf  in  the  fum  of  15,000 
Bierks  certain  to  the  children  of  the  fecond  marriage,  which  mud 
ilways  be  fuppofed  to  be  made  good  out  of  any  other  feparate 
eftate,  which  he  had,  or  mi^hc  acquire  without  prejudice  to  hi<i 
obligations  in  his  firft  ccntr^ct  of  marriage  ;  the  chiUlren  of  that 
marriage  being  properly  creditors  to  the  father.  And  the  father^ 
it  his  deathi  left  an  edate  behind  him  (ufficicnt  to  fatisfy  both  hit 
narriage  contracts. 

With  regard  to  the  interlocutor  finding  that  the  three  children 
if  the  firii  marriage  had  an  equal  intcrtft  in  the  proTifions  con- 
ained  in  their  mother's  contradl  of  marriage ;  the  import  and 
^nflant  acceptation  of  the  word  ^eirj^in  all  deeds  and  writings,  is 
Jways  underlloodin  favour  of  the  elded  fon  ;  the  only  cafe  wherein 
bughters  are  joint- heirs  with  the  eldcft  {x>n,  in  the  perfonal 
Kftate,  being  where  they  are  left  unprovided  by  the  father;  which 
boo  way  applicable  to  this  cafe.     The  uniform 'and  ufual  prac- 
of  the  records  of  retours  in   the  Chancery  in  Scotland,  evi- 
itly  fliews  that  the  appellant  only  was  capable  of  being  retoured 
ur  of  provifion  in   the  contra£t  of   marria|;r,  and  he  accord* 
igly  was  fo   retoured.     By  this  interlocutor  the  two  daughters 
pre  entitled  to  an  equal  (hare  of  the  whole  provifions  in  the  con- 
i€t^  both  real  and  perfonal,  which  is  diredlly  contrary  to  tlie 
iftant  practice  of  the  Scots  law,  and  the  univerfal  cudom  of 
degree^  of  perfons,  who  always  make  a  difference  between  the 
tft,  and  younger  fons,  and  daughters,  even   where  provifions 
to  children ;  much  more  when  to  kfiri.     It  is   evident  that 
Ihil  was  the  intention  of  the  parties  to  the  contrail  by  their  uGng 
Emply  the  word  heirs,  the  meaning  of  which  they  could  not  be 
Ignorant  of,  and  by  the  particular  enumeration  of  the  fubje£ts 
povided  to  the  heirs,  viz.  lands,  heritages,  fifhings,  &c. 

The  decree  of  the  Court  fcrems  inconfiilent  with  itfclf,  fince 
die  Court  of  Seflion,  by  the  firft  part  of  their  interlocutor  of  the 
16th  of  February  1720,  find  that  the  heirs  of  the  fitlt  marriage 
luve  a  right  to  the  acquilition  during  that  marriage,  which  the 
iefpoDdent  has  acquiefced  in.;  and  yet  it  i5  not  alleged,  that  more 
than  8ooomerks  has  been  paid  :  and  the  provifion  to  the  appellant 
and  his  fitters  by  the  codicil  to  their  father's  will  comes  far  ihort  of 
ifolfilUog  the  provifions  in  the  firft  contrafl. 

Heads  of  the  Refpondenfs  Argument* 

The  appellant  has  only  a  right  to  the  third  of  what  his  fathe^ 
had  at  the  diflblution  of  the  firft  marriage,  for  the  provifion  is  ia 
favour  of  heiri  to  be  lawfully  procreate  between  the  father  and  mo- 
dKT}  which  can  have  no  other  meaning  but  the  children  of  the 
flianiagef  and  not  of  the  heir  male  only,  efpecially  in  cafes  where 
there  is  nothing  but  perfonal  ellate ;  and  the  rather  fince  the 
tfooo  merks  agreed  to  be  fettled,  is  to  go  in  the  fame  way  as  the 
mi^uefti  which  plainly  (hews  the  import  and  meaning  to  have 
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been  all  the  children,  othcrwife  the  younger  children  mult  hiTC 
had  nothing. 

'r<he  father  bcinj*  bound  to  apply  the  conqueft  to  the  children 
of  the  (irft  marriagr,  he  might  difcharge  that  obligation  the  bed 
way  he  could  to  the  fatisfaflion  of  the  parties  ;'and  as  he  was  the 
debtor,  whatever  advantage  is  obtained  by  any  tranfadion,  mud 
be  to  the  ufe  of  the  father ;  for  he  muft  be   prefumed  rather  to 
difcharpe  himfclf,  than  to  acquire  any  right  to  another.     The  two 
(liters  were  then  entitled  each  of  them  to  a  third  fhare,  the  father 
a^'.rces  with  them  for  a  Icfs  fum,  and  that  mull  and  can  only  be  to 
the  benefit  of  the  father,  who  was  their  debtor ;  and  this  the  rather 
(ince  he  had  been  at  the  expence  of  their  education  and  marriages 
after  his  fccond  marringe,  which  fo  far  dimini(hed  the  conqueft  of 
the  fecond  marriage,  to  which  the  refpondent  and  her  children 
had  a  right.     Nor  could  theie  be  any  occafion  for  an  afligsment 
to  the  daughters  (liares,  for  the  father  being  debtor^  the  releafe 
extinguiftied  the  dt^ht;  and  the  father  was  fo  far  from  intending 
any  benefit  to  ihc  appellant  by   thcfe  tranf.idlions,  that  he  ex- 
prefsly  declared  in  his  fcttlements,  ihnt  the  fum  of  10,000  merksj 
and  fee  of  the  houfe  ^iven   to  him,  fhould  be  in   full   of  all  he 
could  claim  by  his  mother's  contract  of  marriagCi  or  any  other 
way  whatfoevtr. 

With  regard  to  the  hcufe  in  Aberdeen,  the  father  was  fcifed 
thereof  in  fee,  he  could  luive  difpofed  of  it  to  whom  he  pleafed, 
and  confequently  the  fettlcmcnt  thereof  upon  the  refpondent  for 
hrr  life  only,  cannot  be  c«ilkd  in  quedion  by  the  appeU'int;  and 
the  rather  fince  the  father  has  warranted  the  faid   houfe  to  die 
refpondent,  which   warrandice  defcends   to    the   appellant  as  his 
heir,  and  he  is   ther-  by  biHind  to  perform  his  father's  deeds,  and 
No.  «:o  of     cannot  call  any  nf  tht  tn  in  qurltion;   which  cafe   was  determined 
this  Colicc-    ij  the  Houfe  of  Lords  in  1718-19,  in  the  c^fe  Ayton  v.  Colvilk. 
Tlie  greateft  part  of  the  app^'Uant's  father's  eftate   was  gained 
during  the  fccond  marri  jge  :  the  fortune  the  refpondent  brought 
was   more  than  twice  a<  mii'^h  as  th.it  of  the  appellant's  mother; 
theappell.int  has   had  his  tdncati-^n  at  the  expence  of  his  fathcTi 
and  has  recf  ived   much  mi  re;,  tlian   any  of   the   children  of  the 
fecond  marriage,  who  muft  be  c<iucated,  and  whofe  provifionsarc 
much  diminifhed  by  this  cxpenfive  fuit,  and  the  provifions  for  the 
children  of  the  fecond  marri  i^e  are  entirely  rational. 
Judgment,  ^^^^^  hearing  counfcl,  7/  Is  ordered  ahd  adjudged  thai   the  fai 

12  Feb.         petition  and  appml  he  difvujid^  and  that  the  interlocutory  fentinas 9 
1721-2.         decrees  therein  compLiiued  oj  be  njffirmed. 

For  Appellant,     Rcb.  Raymond.  C.  Talbot. 

For  Refpondent,  Sam.  Mead.  Will.  Hamilton. 


l^®«jj^'*-       In  the  important  cafe  of  Hog  v.  Lafhley,  in  the  Houfe  of  Lordi 

7*May7^*    7  May  1792,  a  judgment  of  ihe  Court  of  Scffion  was  affirmed, 

1792. '        which  found   that   renunciations   by  children  of  their  claim  c( 

legitim  operated  iu  favour  of  a  child  who  did  notrcaoiucei  lol 
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not  of  the  father.  In  the  pr^fcnt  cafe  the  Houfc  affirmed  a  con- 
trary cIo£lrine  laid  down  with  regard  to  the  renuuciations  made  by 
the  children  of  the  firil  ma.Tiage  of  their  provifions  by  contradl. 


John  Walker  of  Edinburgh,  Merchant,     -     Appellant^      Cafe  yi< 

Robert  Forrefter  of  Edinburgh,  Merchant, 
and  William  Macpherfon  of  Edinburgh, 
Writer,  -  -  -     Refpondenis. 

\(}\\\Feb>  I  721-2. 

B:iiJJiJeeo/ifumptien.'~'An  adjudicati.:n  obiainej  in  167S,  being  found  eitin* 
gutflied  by  receipts  or'rhe  rcats  :  in  a  lublequcur  ai^iun  of  count  &nd  reckon- 
ing, rh?  Court  having  found 'he  de.'o:;ce  of  b'.na  fiJa  fudicient  to  libeia'C 
till  the  djre  of  ihe  interlocutor,  finding  the  aJjudication  compenffd,  and 
that  the  defendrri  were  oot  put  in  maU  fiAt  by  the  dcationi  and  arreftments, 
the  judgment  is  reterfeJ,  and  they  are  ordered  to  account  from  the  date  of 
the  arisilmenti  ufc>i  at  com meoc emeu r  of  thf  foimer  aftion. 

Cifts  and  Kxpenas, — In  an  ac>ion  relarite  fo  the  commencement  o^ maUfiUt^ 
the  Court  ^JV'.ug  f'lund  that  ihe  f«me  did  not  commence  from  the  dare  of 
citation  ard  atrt-ilmenty  but  frnrn  the  da;c  of  the  decreci  and  lefufed  the 
puifufr  his  ezper.c^s ;  un  a  re«erfit  of  the  ju)gm«nr,  ic  It  ordered  that  ih« 
Court  t.  X,  .nd  alcer'ain  the  cxpeiices  111  that  adiviu,  an  J  that  the  fame  be 
ihrn  paid  to  the  appelant. 

JOHN  HANDYSIDE,  who  was  the  proprietor  of  fcveral 
houfes  in  the  city  of  Edinburgh,  b'-ing  indebted  to  the  re- 
spondents, or  thofe  under  they  claim,  they  obtained  an  adjudi- 
cation of  thefe  houfes  for  payment  of  the  friid  debt,  in  December 
1677  ;  and  by  virtue  thereof  got  into  poiftflion  of  the  fame  in 
1678.  As  dated  by  the  appellant,  the  debt  due  to  the  refpond- 
encs  or  thufe  under  whom  they  cUini  amounted  to  277/.  151.  6^., 
and  the  yearly  rents  of  the  premifes  were  66/.  1 3/.  Ad* 

la  171.^  Janet  Uandyfide,  the  daughter  of  the  faid  John  Handy- 
Gdc,  who  had  been  abroad  for  feve.al  years,  and  who  claimed  right 
10  the  premifes  as  heir  to  her  father  who  had  died  many  years 
before,  conveyed  all  her  right  and  title  to  the  premifes,  and  all  her 
right  of  reverfion,  to  the  appellant ;  who  was  thereupon  infeft. 

Ihe  appellant  foon  after  brought  his  a£lion  before  the  Court 
of  SefliOQ  againit  the  refpondents,  to  have  it  declared,  that  the 
debt  due  to  thofe  under  whom  they  claimed  was  fatisiied  and 
paid  by  their  receipt  of  the  rents  and  profits ;  and  to  have 
the  refpondents  decreed  to  account  for  what  they  had  re- 
ceived over  and  above  the  payment  and  fitisr^flion  of  their  juft 
demands.  And  in  1714,  the  appellant  likewife  arred'-d  the  rents 
in  the  hands  of  the  tenants  ;  but  the  rrlpondents  having  found 
Jecarity  to  oiake  the  fame  forthcoming  as  accords,  the  arreftment 
tras  loofed,  and  the  refpondents  were  fuffered  to  continue  ia 
fotkf&QU  till  the  event  of  the  caufe. 

D  d  3  Several 
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Several  preliminary  defences  w^re  now  in fi (led  on  by  the  «- 
fpondcnts,  particularly  that  the  legal  was  expired  ;  but  it  appear* 
ing  that  there  were  feveral  informaliues  in  the  adjudicationi  thit 
defence,  among  others,  was  repelled. 

The  appellant  now  infifted,  that  the  premifes  (Iiould  be  fe» 
queftrated  ;  but  the  refpondents  offering  to  find  fecurity  to  make 
the  rents  forthcoming,  the  Court  allowed  them  to  continue  in  the 
pofTefTion  upon  finding  fecurity  to  be  accountable  for  the  renti 
thereof  to  thofe  who  had  befl  right ;  but  in  cafe  they  did  DOt 
find  fecurity,  that  then  a  fequeftration  (hould  iflue. 

After  various  other  proceedings  the  Court  on  the  13th  Ntvem- 
bcr  1719,  reduced  the  adjudication  as  null,  in  fo  far  as  concemeii 
40CO  merles  thereof,  and  as  to  5000  the  remainder  of  the  fium 
claimed,  found  the  fame  extinguiflied  by  intromifliont ;  aodbgi 
fubfequent  interlocutors  in  January  and  July  1720,  found  tfc^ 
refpondent's  right  extinguifhed,  and  paid  by  the  receipts  of  thea^. 
felvesi  and  thofe  under  whom  they  claimed,  and  therefore  i&« 
duced  the  fame,  and  preferred  the  appellant  to  the  rents  in  tis^e 
coming.  So  far  the  judgments  were  not  appealed  from. 
Igbjeaof  The  appellant  having  extraded  this  decree,  commenced 
IppoI!^"*    aftion,  againft  the  refpondents,  to  compel  them  to  account 

and  pay  to  him  the  rents  they  had  received  pending  the  faid  tdioi 
from  17)3  to  1720*     The  appellants  made  two  defences  totli 
aAion  ;  the  firft,  that  the  decree  extra£led  by  the  appellant  briq 
ordained  the  refpondents*  receipts  of  the  rents  to   be  imputed  il 
fatisfiifllon  of  their  debts,  they  could  not  now   be  compelMv 
account   in  any  other  method ;  the  appellant  however  Mt 
InCfted,  that  the  refpondents  were  paid  their  debts  before  the  w 
action  commenced,  the  objcftion  of  the  refpondents  was  (W* 
ruled  by    the    court.      They    afterwards    contended,  that  il«f 
pofl'trfTt'd  by  virtue  of  a  good  title,  a  right  that  was  thought  irw- 
deemable,   and  confequently    that   they  were  bona  fide  pofleforff 
that  a  pc  (Liror  in  that  view  was  not  accountable  for  any  rents* 
profit'j  he  ni';;ht  receive  out  of  the  premifes  in  queflion,  even  thoBjk 
another  pcrfoi  fhould  be  afterwards  decreed  to  have  a  belter  figfcti 
and  tijat  he  was  only  to  account  from  the  time,  fuch  other righ 
xvas  found  preferable  to  his,  upon  the  ground  of  the  n:axim,J>t^ 
fide p^Jftfflrjtjclt  fn45l::s p-Jtrcptos  ct  tonfunipics  fucs*     On  the  aSthrf 
June    1721,  the  L'jrd  Ordinary  •<  fuibined   the  defence  of  ^  I' 
^"^  fide  pofiMIion  to  liber.ite    the  refpondents  from  accounting  ftf  |" 
**  the  rtnts  prccetding  the  interlocutor  13th  November  ITI^M 
which  the  faid   adjudication   v/as  found  null,  and  repelled  tht 
alleviation  of  the   lefpondent's  being  put   in   niaiafide  bytk 
*«  appellants  citations  and  arreftments."     The  appellant  havifl{ 
reclaimed,  the  Court,  by  feveral  interlocutors  of  the  14th  and  2li 
of  July,  and  2::'.!  of  November  1721,  adhered  to  the  intcriocutor 
of  the  Lord  Ordinary,  and    rcfufed  the  appellant  his  czpenccsii 
both  a£lions, 
f  nt«ffd,  The   appeal  was  brought  from  an  "  interlocutor   of  the  Lorf 

iPrr..?;^!.  <t  Ordinary  of  ihe  28lh  of  June  17?!,  and  from  the  interlocatois 
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^     «  of  tlie  Lords  of  Scflion  of  the  14th  and  21ft  of  July,  and  22d  of 

.;■     u  iJovcmbcr  following.'* 

•  "-\ 

'  ""V  Heads  of  the  Appellant* s  Argument, 

—  ^  '^^ough  the  law  does  indulge  a  Bbna  fide  poirefTion  againft  rc- 
:c=i|  pctkion  of  the  rents,  yet  to  that  is  required  a  well-grounded 
«  -z'x  opinion  and  belief,  that  what  a  man  pofleffcs  is  his  own,  and  no 
?^  rrj  other  pcrrfon's.  But  fo  foon  as  he  begins  to  doubt  of  his  riijht 
he  falls  into  a  malafida^  and  ought  no  longer  to  retain  hi^  poflef- 
fioo.    But  the  plea  of  bona  Jldes  cannot   avail  tSe  rcfoondcnts  in 

J    the  prcfcnt  cafe,  fmcc  they  knew  they  poffcfTed  by  a  redeemable 

3cr^  right,  and  fincc  they  alfo  knew  that  they  had  received  five  times 
more  than  paid  their  debt,  before  commencement  of  the  action. 
When  that  was  once  begun,  and  the  rents  were  attached  in  the 
tenant's  hands,  and  the  rcfpondents  had  given  fecurity  to  account 
forthe  rents  to  fuch  perfon  as  (hould  be  found  to  have  rights 
tbere  cannot  be  any,  tne  le^ifl  pretence  for  a  bona  fide  pofleflion. 

The  appellant  has  prevailed  in  every  (lep  of  the  proceeding,  and 
lad  18  interlorntors  in  his  favour*,  and  Once  the  rcfpondents  have 
by  their  aflFedtffd  delays  prolonged  this  a£lion  for  feven  years,  and 
continued  in  poifeflion  of  the  premifes  for  that  time,  and  pretend 
not  to  account  for  the  rents^  the  appellant  humbly  hopes  alfo  to 
kire  bis  expcnces  allowe<l. 

Heads  of  the  Re/pondents^  Argument, 

The  refpondents  had  no  reafon  to  doubt  their  title  to  be  an  ab« 
fclute  right  to  the  property  of  the  premifes  in  quedion,  fince  the 
idjudications  under  which  they  claimed,  not  being  paid  off  within 
the  time  limited  by  law  for  that  purpofe,  become  abfolute  rights, 
ud  they  were  only  declared  redeemable  upon  fome  informaliiiesi 
vhich  the  refpondents  did  not,  nor  could  difcover,  and  the  ap- 
lllant  is  fo  fenfihle,  that  they  were  all  the  time  bona  fide  ^oSzi-^ 
that  he  himfelf  demands  no  account  prior  to  the  adlion.  A 
citation  or  commencing  of  an  action  is  no  argument  to  take  away 
\J^  iiM  ^<d!f  pofleflion,  becaufe  till  judgment  be  given,  ihe  title  of 
the  poflTeflbrs  is  good,  efpccially  in  a  cafe  where  it  is  doubtful 
vhich  of  the  parties  had  the  belt  right,  or  where  the  title  of  the 
pofleflTors  was  evidently  a  preferable  right,  and  fo  fuClained  by  the 
Coorr  tin  the  very  date  of  the  interlocutor  finding  their  right 
j;^  extinguiflied  by  their  receipt  of  the  rents.  And  this  has  been  the 
uninterrupted  pradice  of  the  Court,  in  all  cafes,  as  can  be  vouched 
bj  decifions* 
Though  the  appellant  h-^s  prevailed  in  the  a£lion  reducing  the 
^5^  lefpondents'  title  as  being  extingui(hed  by  payment,  yet  he  did  not 
;  t  vrevail  in  the  a£lion  relative  tothr  arreftments.  On  the  contrary 
d  be  never  infifted  thereon,  nor  obtained  any  judgment  upon  them  ; 
^  and  the  Court  by  an  interlocutor  of  6th  Juiy  1 7  i5>  not  appealed 
from,  found  the  tenants  in  tuto  to  pay  their  rents  nutwilMland- 
bg  of  the  arredments,  and  difcharged  him  from  laying  on  any 
other  arreftmentSy  and  that  becaufe  he  had  not  at  that  time  eflab- 
liflied  his  titky  nor  for  fome  years  after.     Au  arrellment  is  a  very 
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improper  way  to  make  a  perfon  in  malafidcy  fince  bj  that  vei 
thing  he  owns  the  right  to  the  rt-nts  to  be  in  another  perfon »  a.T: 
found  his  title  to  thofe  rents  upon  the  foot  of  another  cUim,  n< 
as  proprietor  but  as  creditor. 

The  refpondents  apprehend  that  they  can  in  no  view  be  \\ih\ 
to  the  appellant  for  cods  and  expenccs,  in  regard  the  apellanr'j 
right  laboured  under  fo  many  apparent  imperfe^Ions,  that  without 
the  aid  of  the  Court  the  fame  could  not  be  fupplied ;  and  the  rather 
fmce  at  the  appellant's  own  defire  a  commiflion  was  granted  for  ex- 
amining witncfles  to  fupply  fuch  defeflsi  which  occafioned  a  great 
expeiice  to  the  refpondents.  There  is  no  interlocutor  of  the  Coort 
of  Scflion  in  the  firft  procefs,  which  refufes  expences  to  the  ap- 
pellant appealed  from.  And  in  the  fummons,  which  is  the 
foundation  of  the  fecond  procefs,  the  appellant  does  not  fo  much 
as  pray  to  be  allowed  expences  of  the  former  procefs.  The  appel- 
lant indeed  in  the  prayer  of  one  of  his  petitions,  craves  an  allow- 
ance for  the  expences  of  that  procefs  :  but  the  fame  could  with 
no  (hew  of  reafon  be  granted,  in  regard  all  the  interlocutors  of 
that  procefs  are  in  favour  of  the  refpondents^  nor  can  any  io« 
(lances  be  given  where  the  Court  has  given  expences  in  caufes 
of  a  fimilar  nature. 
Juigmenty  Afttrr  hearing  counfel,  It  u  ordered  an  adjudged^  thatfo  muchtf 
the  interlocutor  of  the  Jaid  Lord  Ordinary  of  the  28th  of  June  172 If 
and  of  the  interlocutors  of  the  Court  of  the  14th  and  2l(l  j/  Julyani 
2  2d  of  November  following  ^  when  by  the  defence  of  bona  &6c  fejej^ 
fton  to  liberate  the  refpondents  from  accounting  for  the  rents  preceding 
the  interlocutor  if  the  lyh  of  November  lyig^  isfufiained,  andtii 
allegation  of  the  refpondents  being  put  in  mala  fide  by  the  appellanfi 
citations  or  arrefiments  is  repelled^  be  reverfed  :  And  it  is  further  vr* 
dercd  that  the  refpondents  account  for^  and  pay  to  the  appellant  tbi 
rents  and  profits  of  the*  eflate  in  que  f- ion  ^  intromit  ted  with  by  tlt» 
fince  the  time  of  the  arrcliments  at  the  inflance  of  the  appellant  in  Julj 
1714,  and  that  fuch  parts  of  the  f aid  interlocutors  whereby  the  appd* 
lant  is  dtnied  his  ccfls^fofar  as  concerns  the  cofts  of  the fornur  fmi  fc 
affirmed <i  and  fo  far  as  concerns  the  cofls  of  this  Icfi  fuit^  be  reverfeL 
And  it  is  hereby  further  ordered ^  that  the  f aid  Lords  of  SeJ^icn  do  firth- 
nvith  tax^  and  a/certain  the  appellant* s  cfls  ofthefaidlajlfuiti  and  that 
thefaidlajl  cofls  when  Jo  taxed  and  afcer taint d  be  immediately  paid  ij 
the  refpondents  to  the  appellant. 

For  Appellant,  Sam.  Mead,     WilL  Hamilton. 

For  Refpondents,      C  Talbot. 
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Arratt,  Efq,  -  -  Appellant ;     Cafe  91. 

Wilfon  of  Baikie.  -  Refpondent. 

21  Feb.  1721-2. 

AfpiMl.'^ln  an  adioo  of  declarator  of  truft  an  interlocutor  ii  pronottnced, 
taoldjog  a  defisnder  ai  conreHed  up-jn  an  account  of  charge  and  ditcharge^ 
given  in  by  the  purfuer.  and  he  it  ordeied  to  denude.  Afc  rwards  u|ion  the 
defender'a  applicationi  the  Court  allowed  him  ten  days  longer  to  give  in  hii 
accountt,  but  before  the  etpiration  of  thefe  ten  dayt,  he  bringi  hit  appeal 
againft   certain  interlocutors^  and   amongft  other^y  again tl  the  interlocutors  ^ 

holding  him  as  confeft  \  all  which  are  fpecially  aflfirmed  by  the  Houfe  of 
Peers.  After  the  determination  of  the  rirft  appeal,  the  defender  applied  to 
the  Court  to  have  liberty  to  give  in  hii  accouRta  io  ten  dayi,  at  allowed  bf 
the  interlocutor  before  the  appeal :  but  it  was  found  chat  hit  right  wai  ex- 
tinguiihed,  and  that  he  mufl  denude  io  terms  of  the  decree  affirmed  bjr 
the  Houfe  of  Lordi. 

PER  the  determination  of  the  former  appeal,  No.  52.  of  this 
[^lleftion,  the  parties  returned  to  the  Court  of  Seflion/and 
'  litigation  took  place  between  them  relative  to  the  judg- 
of  the  Houfe  of  Lords.  In  detailing  this  litigationi  it  is  ne- 
J  to  recapitulate  fome  of  the  (teps  taken  previous  to  the 
T  appeal. 

e  Court,  by  interlocutor  on  the  9th  of  July  17171  "  Found 
It  the  difpofition  executed  by  the  refpondent  to  the  appellant 
the  eflate  of  B^iikie,  was  redeemable  by  payment  of  the 
ns  reding  due  to  the  appellant  after  dedudiion  of  his  intro- 
(Rons,  and  ordained  him  to  continue  in  the  poflcifion  of  the 
i  eftate  until  it  were  inftrudled,  that  he  was  paid,  and  remit- 
to  the  Lord  Ordinary  to  proceed  accordingly."  The  Lord 
lary,  when  the  caufe  was  called  before  him,  on  the  23d 
ily  17179  ^'  Ordered  the  appcrllant  to  give  in  an  account  of 
irge  and  difcharge  of  his  intromifTions  with  the  fald  eftate 
terms  of  the  zGt  of  fcderunt  about  accounts  and  reckonings, 
l^an  account  of  what  was  truly  paid  by  him,  in  acquiring 
I  rights  upon  the  faid  eftate,  as  alfo  of  his  neceflary  charges, 
1  the  vouchers  thereof  by  Tuefday  then  next."  This  term 
fterwards  at  different  times  enlarged ;  and  the  reQiondent 
:  mean  time  gave  in  an  account  of  the  appellant's  intromif- 
and  diiburfements,  making  the  balance  due  to  the  refpondent 
[J/.  4//.  Scots.  The  appellant  havinpr  ftill  craved  further 
the  Lord  Ordinary  on  the  13th  of  November  1 717,  gave 
till  the  Tuefday  following,  "  with  certification  that  if  he 
led,  he  (hould  be  found  liable  to  the  penalty  in  the  a£);  of 
lerunt/'  The  caufe  afterwards  coming  to  a  hearing,  upon 
I  ft  of  November  17 17  the  Lord  Ordinary  pronounced  the 
ving  interlocutor :  "  In  regard  the  appellant  has  failed  to 
'e  in  his  accounts,  and  that  the  refpondent  has  given  in  an 
:ount  of  charge  and  difcharge  figned  by  him  upon  oath  in 
:  terms  of  the  aA  of  federunt,  holds  the  appellant  as  con- 
Ted  upon  the  faid  account  given  in  by  the  refpondent,  and 
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**  finds  that  by  the  faid  account  the  appellant  was  paid  oflFaH  h!s 
<<  rights  on  the  faid  eftate ;  and  therefore  decerns  the  appellant 
•*  to  denude  himfelf  thereof  in  favour  of  the  rtfpondcnt,  and  dc- 
"  clares  in  terms  of  the  refpondcnt's  libel,  and  alfo  decerns  the 
<^  appellant  to  pay  to  the  refpondent  81/.  11/.  4^.  Scots,  being 
•*  the  balance  of  the  faid  account." 

The  appellant  having  reclaimed,  their  lordfliips  '*  allowed  him 
•*  tfft  days  longer  to  give  in  his  accounts.'^     Inltcad  of  giving  in  his 
accounts,  however,  he  brought  his  appeal  to  the  Houfe  of  Lordi, 
againft  fundry  interlocutors,  and  particularly  againft  the  faid  in- 
terlocutor of  the  2 1  (I  of  November  1717,  whereby  he  was  held  as 
confefled  upon  the  account  given  in  by  the  refpondent.     And  all 
the  interlocutors  appealed  from  (as  ftated  in  the  former  appeal) 
were,  on  the  23d  of  March  1713-19,  afl[irmed>  with  40/.  coftitp 
the  refpondent. 

The  refpondent  afterwards  made  application  to  the  Court  of 
Seflion  to  put  the  faid  judgment  in  force  againfl  the  appellant,  bf 
compelling  him  to  denude  himfelf  of  the  faid  eftate  in  fafcurot 
the  refpondent,  purfuant  to  the  faid  interlocutor  of  the  aid  of 
November  1717,  and  for  payment  of  the  81/.  1  ix.  4^/.  Scots,  dx 
balance  of  the  account  whereon  he  was  held  confc-iTed;  and  the 
appellant  contending  that  he  was  ftill  at  liberty  to  give  in  an  a^ 
count  of  charge  and  difcharge,  the  Court  on  the  9th  of  July  i;i9 
*<  Found  the  appeJlani's  right  to  be  excini^uifhedy  and  that  he  xsd. 
•*  denude  in  the  terms  of  the  decree  ailirmed  by  the  Houfc  of 
**  Lords,  refcrving  articm  to  the  faid  appellant  for  any  artick$ 
•*  that  were  not  brouglit  into  the  Tiid  account."  And  to  thiib* 
tcrlocutor  the  Court  adhered  on  the  nth  of  July  and  16th  of 
September  following:;. 
Xnteied,  ']^)^^  appe?.l  vvMs  brouii'u  from  "  an  interlocutor  of  the  Lories ci 

iTio-l.        **  Scfljon  t)f  t!;e  (;th  of  July  17  19,  and  the  afHrmances  thrreoflhc 
••   nth  of  the  fame  month  and  16th  of  September  following.** 

Heads  cf  the  AppeHatifs  Argument. 

ThoU)>h  the  int  rlocutor  of  the  21ft  of  November  1717,  caiW 
in  the  rei.ii  »l  of  ih^  nr'";ee."litJ^s  to  be  mf^ntioned  in  the  f^i-i  peti- 
tion an^i  u.^peal,  v  t  liic  fi.iic  vvms  not  infiihd  on  in   tiic  Cifi,  nor 
pleaded  .»t  th*   har  ;   as  ihe  ap;  cllant  wcli  knew  that  interlocutor* 
of  that  kinl,  which  ^rc  pronounce^!  by  default,  are  eafily  alterei 
and  rclievevi   au'ainlk    by   the  Judges  ihcmfclves.     In  the  prefent 
cafe,   that  interlocutor  had  hrcii  fet  a  fide  by  the  Court,   and  tcQ 
days  longer  time  allowid  to  ihe  appellant  to  give  in  his  vouchers 
within  which  ten  days  the  order  on  the  appeal  having  been  fervcvl 
upon  the  refpondent,  the  Court  could  have   no  further  proceed- 
ings till  the  appeal  were  difcufTei'.     After  that  the  appelUntex- 
peded  that  he  had  the  fame  liocrty  to  apply  to  the  Court,  and  girt 
in  his  vouchers,  as  he  had  at  tlie  limc  when  tiie  order  was  fervcd: 
and  he  conceived,  th^it  it  never  was  the  intention  of  the  lioufeoi 
Lords  to  oblige  him  to  re-convey  the  eftate  without  being  paid 
the  money  he  had  really  bid  our,  efpecially  fince  fome  of  the  in- 
terlocutors mentioned  iu  ihe  former  appeal^  and  equally  affirfflcd 
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that  of  the  2 1  ft  of  November  1717s  hare  decreed  that  he 
Id  be  paid  his  juft  debts. 

Heads  of  the  Refpondents  Argument. 

be  appellant  has  kept  the  refpondent  out  of  the  pofTeflTion  of 
ftate  for  above  ten  yearsi  and  put  him  to  a  tedious  and  expen- 
law-futt,  to  the  almoft  utter  ruin  of  the  refpondent  and  his 
ly.  The  appellant  has  dill  more  than  two  years  rent  of  the 
e  remaining  in  his  hands  unaccounted  fori  and  if  there  were 
articles  not  brought  into  the  account,  he  has  his  remedy 
nft  the  refpondeht,  by  virtue  of  the  refervation  in  the  inter- 
tors  now  appealed  from. 

fter  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  peti-  J»dsnM«». 
and  appeal  be  difvvffedy  and  that  the  interlocutor  of  the  Lords  of  Jl/^1^',, 
m  and  the  affirmances  thereof  he  affirmed. 

3r  Appellant,  ^am.  Mead.         Will.  Hamilton. 

at  Rtfpondenty         Rob.  Raymond. 

I  the  appeal  cafes  in  this  caufe,  the  whole  proceedings  dated 
be  former  caufe,  No^  52^  of  this  colle£liont  are  recapitu- 

L 


rlotte  Marchionefs  Dowager  of  Annaudale,  Appellant;     Cafe 93. 
es  Marquis  of  Annandale,  -  RefpondertU 

15th  Dec.  1722. 

Pro'v]pMt  to  he'trs  ard  ibitdren  '^H^Jhard  ar.d  wfe. — Ift  a  contra^  of  maniagc 
wich  a  firA  wife,  a  p<rfon  oblige^  hiiDtelr  lo  i«cclc  hii  elUts  on  the  heirs  of 
the  marriage  ;  by  a  procuratory  of  rtrfign^non,  executed  in  fame  termsy  he 
relerved  power  Co  grant  provifioni  to  a  fecond  wife  and  younger  children,  on 
which  infeftmenc  fblloweJ  \  an-1  by  another  deed  he  arrerwards  reftrlAed 
his  right  of  granting  pruvifiont  :o  a  fecond  wife,  and  children,  to  the  extent 
of  100,000/.  Scots :  After  a  fecond  marijagey  he  grants  a  bmd  to  a  fecond 
wife  for  an  annuity  or  jointure  of  looo/.  fterling  ;  but  made  no  provifiont 
for  children  o^  'he  iecond  mnriage.  This  fecond  wite  in  a  qurftion  with  the 
heir  of  the  firft  marriage,  is  declared  to  hate  the  fight  to  her  jointure,  till  Ac 
drew  thereout  the  fum  «f  lOOiOOo/.  Scoii. 

Jiegiftrgtion.'^A  deed  reOriding  an  unlimited  power  of  gratitiogprovifions  to  a 
fecood  wite  and  younger  children,  which  unliroiied  power  was  contained  in 
infeftnents  upon  record,  it  found  valid,  though  not  regiftercdy  in  aqucAion 
between  the  heic  and  a  fecoiid  wife* 

'  the  marriage*contra£l  in  1686,  between  William  Marquis 
of  Annandale,  and  Sophia  Fairholme  his  firft  wife,  in  confi* 
tion  of  the  marriage,  and  of  80,000  merks  Scots  paid  down 
he  lady's  portion,  the  Marquis  obliged  himfelf  to  fettle  all  the 
I  he  was  then  feifed  or  poflefled  of,  in  favour  of  himfelf,  and 
leirs  male  of  the  marriage,  and  that  the  faxd  heirs  male  flioutd 
xd  to  him  in  hia  honours  and  dignitieSi  and  in  all  and  what* 

foevcr 
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foer^T  lands  and  others  then  any  way  appertaining  to  him.  Tb^ 
jointure  thereby  fettled  upon  the  faid  Sophia  was  8oeo  merk 
Scots  per  annum.  In  terms  of  the  faid  marriage-  contrad  lh( 
Marquis  on  the  25th  of  February  i6go,  executed  a  procurator 
for  reGgning  all  his  lands,  therein  particularly  mentioned,  tohavi 
new  infeftments  thereof  granted  to  himfelf  in  life- rent,  and  to  th 
refpondent  his  eldeft  fon,  then  an  infant  of  tender  years,  in  fr< 
under  feveral  provifoes  and  conditions ;  particularly,  that  the  fam 
fhould  be  fubjcA  to  the  jointure  fettled  upon  the  then  Mai 
chionefs,  or  any  additional  life-renc  provi(ion  he  ihould  give  hci 
or  any  other  wife  he  (hould  happen  (o  marry ;  and  that  the  fan 
fhould  alfo  be  fubje£l  to  all  the  juft  debts  then  owing  by  him,  an 
to  fach  proviGons  as  he  was  then  obliged,  or  fliould  be  thereafte 
obliged  to  pay  to  his  younger  children,  of  that  or  any  other  fubfe 
quent  marriage ;  and  he  referved  to  himfelf  a  power  of  chargin 
the  prcmifes  with  debts  to  the  amount  of  40,000  merks  Scoti 
Upon  this  procuratory  a  crown-charter  was  obtained^  and  iofcfi 
ment  taken  thereon. 

On  the  15th  of  March  1715,  the  Marquis  executed  a  deec 
reciting  the  fettlement  of  1690,  and  the  claufe  therein  containec 
refcrvin^  power  to  make  provifions  for  the  wives  and  children  c 
future  marriages,  which  proceeds  thus :  '<  And  now  feeing  « 
**  are  refolved  further  to  exphin  the  claufe  of  proviGon  abof 
**  narrated,  and  to  fignify  our  pleafure  thereanent ;  and  to  detei 
^*  mine  how  far  we  think  Gt  to  extend  the  aforcrfaid  refrrved  fa 
"  culty  of  providing  the  haill  other  children  of  this  prefent  mat 
**  riage,  or  for  the  proviGon  of  haill  other  children  and  wives  c 
"  fubfcquent  marriages :  Therefore/'  ^c.  "  Wit  ye  us  to  h 
**  bound,  like  as  we  by  thefe  prefents  bind  us,  not  to  cxercifc  th 
**  forrfaid  faculty  to  a  further  extent  than  100,000/.  Scots,  t 
*^  haill  other  children  procreate,  or  to  be  procreate  of  my  bod 
**  in  this  prcfen*:  marriage,  or  for  the  haill  proviGons  in  favour  ( 
*'  the  haill  children  or  wives  of  fnbfequenl  marriages;  to  whic 
•*  fum  of  ioc,oco/.  money  forcfaid,  the  indeGnite  faculty  aboT 
**  narrated,  of  providing  the  haill  other  children  aforcfaid  is  ei 
**  prcfbly  hereby  reftriftcJ."  Thi  deed  of  rc(lri£lion  was  no 
regiftercd,  but  was  kept  by  t)«e  Marquis  in  his  own  cudody. 

Marc  hioncfs  Sophia  die  J  in  December  1716,  and  in  1718  th 
fiid  late  Maiquis  inttrinarricd  with  the  appellant,  the  daughter  0 
Mr.  Vanden  licnr.p  ^e,  his  fecond  wife.  No  contrafi  or  fettlemen 
was  made  upon  this  fecund  nirirri.ige,  hut  the  late  Marquis  on  tb 
20th  of  February  1719.  granted  an  heritable  bond  of  proviGon  ti 
the  appellant  for  a  liferent  of  1000/.  ilerling  per  mnnum^  ittmni 
out  of  his  edares,  durir^g  her  li(e ;  upon  this  (he  wasinfcftoi 
the  6th  of  March  following,  and  her  feifin  duly  regiftered. 

The  late  Marquis  dyin^  upon  the  (4th  of  January  1721,  aik 
the  refpondent  his  eldeil  fon  and  heir  refuCng  to  pay  the  faid  lifo 
lent  of  I  coo/.  iitxWng  per  aMtium  to  the  appellant,  (he  brought  \ 
proccfs  before  the  Court  of  Sefljon  for  poinding  the  ground.  Hi 
refpondent  and  his  tenants  appeared,  and  made  defences;  and  th 
Court  on  the  15  th  of  February  1722,  <<  founds  that  the  late  Mtf 

<c  qui 
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(  qu  I  &of  Annandaie  by  his  contra£l  of  marriage  did  oblige  him* 

I  {tXf^   th^t  the  heir  male  of  the  marriage  (hould  fucceed  to  himi 

(c  m  t^  is  honours  and  eftate,  and  that  the  faculty  referved  to  the 

t    y^i^    Marquis  in  the  procuratory  of  reGgnation  i6s/C,  and  in  Ihe 

to  cb After  and  feifin  following  thereupon,  whereby  he  referved 

«•  poMvcr  to  burthen  his  heir  with  any  life-rent  provilion  to  a  lady 

ic  iivhom  he  might  afterwards  happen  to  marry,  did  not  import  aa 

ii  ttnUfxiited  power  to  burthen  the  heir  with  an  unlimiter'  i:fe-rei.t 

«  at  Wis  pleafure  ;  but  that  the  fame  was  qualified  by  his  contr'..^' 

ft(  of  marriage  ;  and  that  by  the  faid  contradt  and  referved  faculty^ 

"  he  had  only  power  to  burthen  the  refpondent,  the  heir  of  pro- 

i.     «*  vifion,  with  competent  life-rent  provifions  in  favour  of  the  ap- 

**  pellant  his  fecond  lady,  fuitable  to  the  circum (lances  of  his 

*<  family  and  e(l<ite  at  the  time,  and  remit  it  to  the  Lord  Ordinary 

**  to  proceed  accordingly." 

The  appellant  reclaimed  again f^  this  interlocutor,  praying  that 
It  lead  her  life- rent  proviGon  Ihould  i'ubfiil  till  (lie  drew  out  of  it 
the  fum  of  ioo,coo/.  Scois :  but  after  anfwers  for  the  refpondent, 
the  Court  on  the  27th  of  Ftf^ruary  1722,  **  Adhered  to  their 
**  former  interlocutor,  and  found,  that  by  the  deed  of  reihiction 
"  made  by  the  late  Marquis  in  1715,  the  faculty  referved  by  him 
"  in  the  writ  of  tailzie  made  by  him  in  the  year  1690,  was  in  all 
"  events  re(lri£ied  to  100,000/.  Scots  for  provifions  to  a  fecond 
^  lady  and  younger  children,  and  that  the  p.pp^'lJAnt's  intereft 
**  herein  cannot  exceed  the  annual  rent  of  the  f^id  fum  of 
"  100,000/.  Scots." 

The  appellant  brought  this  inte rlocuror  undt  f  rcvl'-w,  and  dated 
Aatas  the  reftriclion  was  not  to  be  difcovered  upcn  the  record,  it 
€0uld  have  no  eflFecl  againit  her :  the  n  Ipoiuknt  m.ide  anfvrers,  and 
die  Court  on  the  a'jth  of  June  1722  *•  Adhered  to  their  former  in- 
"  terlocutor,  and  found  that  the  aforefaid  vcftricli)?),  thou  'h  not  re- 
"  giftered,  is  eiteflual  both  againit  the  Marchionefs  and  her  chiid- 


«  rtD.'' 


The  appeal  was  brought  from  '*  fever?!  interlc  ^utors  and  decrees  Entc!«4 
*  of  the  Lords  of  SeflTion  of  the  i  cth  and  27th  ol  K-bruary,  and  "  ^^ 
«  26th  of  June  1722."  "  ''*'• 

Heads  of  the  Appellanfs  Argument. 

The  late  Marquis  was  no  further  bound  by  the  contraiSl  of 
Biamage  of  1686,  than  that  the  eitate  (hould  defcend  to  the  re- 
ipoadent  as  his  heir,  and  that  he  (hould  not  inftitute  another  heir, 
«r  difpofe  of  that  cftate  to  a  third  party,  without  an  onerous  con- 
^deration.  But  the  late  Marquis  dill  had  an  abfolute  power  of 
charging  the  edate  with  debts  at  pleafure,  and  might  have  fold 
the  whole  or  any  part  of  it  for  a  valuable  confideration ;  and  the 
vefpondent,  the  heir  of  that  contradt,  would  Iiave  been  obliged  to 
fulfil  and  make  good,  not  only  all  deeds  dene  for  valuable  con(i<- 
derations^  but  alio  all  rational  deeds  done  by  ^he  Marquis  touching 
that  eftate.  The  jointure  given  to  the  appellant  was  no  fraudu- 
lent deed,  nor  done  with  intention  to  difappoint  tlie  refpondent's 
Aicceflion,  but  was  rational  and  fuitable  to  the  Marquis's  quality  ; 
ud  marriage  has  always  b.^en  looked  upon  in  law  as  a  valuable 

Con- 
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confideratiOn  for  a  jointure.  If  any  difficulty  drifes  firon 
contrad^i  it  is  fully  removeii  by  confideration  of  the  procui 
1690,  which  was  a  new  fettlcmcnt,  which  gave  feveral  advar 
to  the  rcfpondenty  by  reftrifting  the  Marquib's  abfolute  pov 
charging  the  eftate  with  debt  at  pleafure  to  a  very  limited 
40,000  mcrks  Scots,  and  by  vefting  the  property  of  the  eft: 
the  refpondenti  and  reflriding  the  late  Marquis's  right  to 
rcnt|  which  prevented  him  from  felling.  On  the  other  han< 
only  advantage  allowed  to  the  Marquis  was  the  allowin 
eftates  to  be  charged  with  a  jointure  to  a  fecond  wife  ;  a 
though  this  fettlement  was  made  in  the  refpondent's  minor! 
neither  fees  nor  can  pretend  to  fet  it  aCdci  it  being  the  title 
which  he  enjoys  the  eftate,  and  a  deed  which  he  has  acknow! 
by  writings  under  his  hand. 

The  deed  of  reftri£lion  171J;,  can  never  be  underftood  to 
to  the  Marquis's  power  of  providing  a  life-rent  or  jointun 
wife ;  it  appears  that  he  only  meant  to  reftridi  the  faculty  0 
viding  for  children ;  and  though  the  word  tvivei  is  thro\ 
in  a  very  ftrange  manner,  it  muft:^have  been  done  cither /#> 
riam  of  the  writer,  or  from  a  belief  that  the  late  Marquis 
power  to  give  a  proviGon  in  money  to  a  wife,  over  and  abo 
jointure ;  and,  therefore,  the  Marquis  is  reftridled  that  h 
not  charge  the  eftate  with  a  fum  of  money  to  a  wife  and  cl 
above  1 00,000/.  Scots.  Bcfides,  this  life-rent  is  but  a  f 
provifion,  nowife  exorbitant  for  the  Marquis's  widow,  wj 
alfo  two  fons  by  him  unprovided  for. 

The  deed  of  reftriclion  can  have  no  eflFe£^  againft  the 
lant,  as  it  was  not  recorded  in  the  regifterof  reverfions,  bi 
up  as  a  latent  deed  to  enfnare  creditors  or  a  fecond  wife ;  : 
notice  was  given  to  the  appellant  before  her  marriage 
before  her  infeftment  was  taken  and  recorded  upon  h> 
rent.  The  argument  here  is  the  ftronger,  becaufc  the  Ma 
power  being  conftituted  by  infeftment,  it  could  not  be 
away,  but  by  a  renunciation  duly  regiftered. 

Under  the  late  Marquis's  contra£l  of  marriage  with  I 
Wife,  the  appellant  would  have  been  entitled  to  her  terce, 
fettlement  had  been  made  upon  her,  which  would  not  have 
much  fliort  of  the  life-rent ;  and  even  by  the  deed  of  reft 
the  late  Marquis  had  power  to  charge  the  eftate  with  iO( 
Scots  for  provifions  for  his  fecond  lady  and  iflue ;  and  th< 
quis  having  niade  no  other  charge  than  the  life-rent,  the  ap 
muft  in  the  worft  event  be  thereby  entitled  to  the  faid  io« 
Scots,  or  the  life-rent,  till  that  fum  with  intereft  be  txh 
which  may  equal  if  not  exceed  the  life-rent. 

In  the  progrefs  of  this  adlion,  the  appelant  prayed  t 
fome  aliment  pending  the  a£lion,  which  the  Court  refufc 
fo  that  (he  has  had  no  maintenance  for  herfelf  and  two  C 
out  of  the  late  Marquis's  eftate,  fmcc  his  death. 
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Heads  of  the  Refpondent^s  Argument. 

The  refponclent  as  heir  of  proviGon  by  his  mother's  contra£^  of 
image  in  1686,  is  fo  far  from  being  liable  to  perform  all  his 
:her*s  deeds,  thnt  he  as  creditor  to  his  father  under  that  con- 
\(\  has  an  undoubted  right  in  law  to  reduce  all  voluntary  deeds, 
pecially  unrcrtfonable  provifions  for  a  fecond  wife  and  her  chil- 
en,  in  prejudice  of  his  fucceflion,  which  was  fettled  in  conGde- 
tion  of  his  mother's  fortune. 

In  the  cont^a£k  of  marriage  1686,  there  is  no  power  exprefsly 
ferved  to  the  late  Marquis  to  make  any  provifion  for  the  wife 
'  children  of  a  fubfcquent  marriagCi  nor  was  it  necefTary,  becaufe 
le  fee  being  then  in  himfelf|  under  an  obligation  to  refign  in 
iTour  of  the  heirs  male  of  that  marriage,  he  had  by  law  a 
)wer  to  make  a  reafonable  provifion  for  the  wife  and  children  of 
fecond  marriage,  with  due  rt'gard  to  the  eflate  and  circum* 
inces  of  the  family,  and  the  portion  which  fuch  fecond  wife 
ight  bring.  But  he  had  not  power  to  make  a  fettlement  to 
tiat  extent  he  pleaf*:d ;  for  {;very  fuch  fettlement  is  by  the  un- 
•ubted  principles  of  the  Scots  law  reduceable  by  the  judges  to 

equitable  proportion,  wherein  the  greatcit  regard  is  always  had 

the  interell  of  the  heir  of  the  firll  marri?.ge,  and  the  fortune  of 
B  mother.  But  in  the  fettlement  of  1690,  when  the  late  Mar- 
lis  divefted  himfelf  of  the  fee,  and  reHgned  the  fame  to  the 
fpondent,  it  was  neceiHry  to  refcrvc  an  cxprefs  power  of  making 
ovifion  for  the  wife  and  children  of  a  fubf-quent  marriage,  for 
li*crwife  he  would  have  been  abfolutcly  barred  for  ever.  But 
5  could  not  by  his  own  deed  create  a  new  power,  or  refcrve  to 
'"ttfclf  more  than  he  was  entitled  to  by  hw  r.t  the  time  of  fuch 
*fignation ;  and  therefor*'  lh<i  rcfcrved  power  in  the  deed  being 
'dcBnite,  mud  be  condrued  to  be  only  fuch  a  power  as  he  had 
f  law  before. 

The ^refpondent's  acceptance  of  the  fettlement  x^po,  appears 
lly  by  a  deed  of  the  aoth  March  17 15,  which  was  not  execu- 
'd  till  after  his  father  ha  J  by  his  deed  of  the  ijth  of  fame 
onth,  exprefsly  reltricled  his  power  to  the  fum  of  loojOoo/. 
-ots. 

The  power  referved  by  the  fettlement  1690,  being  only  per- 
tial,  needed  not  to  have  been  regiilered|  but  happened  to  be  fo 
r  accident,  being  recited  in  the  indruments  confequent  upon 
'e  procuratory  of  refignation,  which  were  neceifary  to  be  regif- 
ted  :  and  as  the  rtfervation  of  the  power  itfelf,  and  the  cxercife 
fit  by  any  perfonal  deed,  would  have  been  efFe£tual  without  re- 
iftration ;  fo  the  reftri£lion  of  it  by  the  deed  1715,  was  valid 
lu>ugh  not  regidered  ;  and  though  fuch  powers,  or  the  exercife  or 
eftridion  of  them  be  not  regidertrd,  it  can  be  of  no  ill  confequence 
>  purchafers  for  a  valuable  confideration,  fince  they  muit  know 
lat  fuch  deeds  need  not  be  regidered.  It  is  well  known  in  the 
cots  LaWj  that  fcveral  rights  on  record  can  be  avoided  by  perfonal 
inds  or  receiptSi  though  not  upon  record,  fuch  as  adjudications 
id  heritable  bonds  upon  which  infeftment  has  followed.    There 

is 
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is  an  f  xprefs  law  for  recording  fafinesi  &c.|  which  particularly  re- 
cites all  deeds  thereby  appointed  to  be  recorded,  and  appoints  i 
record  for  that   purpofe  ;  but  there   is  no  order   of  law  for  r^ 
cording  difchargesor  re(lri£lions  of  perfonal  faculties  and  powersi 
But   whatever  claim  a  creditor  for  a  valuable    confidentiofl 
might  prctendi  in  the  prefent  cafe  there  can  be  no  fuch  queftioa; 
here  there  was  no  fettlement  before  marriagei  the  appellant  took 
her  hazard   of  the  legal  proviHons  \  nor  was  there  any  pordoi 
paid  to  entitle  her  to  be  a  purchafer  for  a  valuable  conGderada^ 
and  (he  can  claim  no   more  than  what  the  Marquis  could  voluo* 
tarily  give :  he  could   certainly   never   extend  that  proviGoo  bfr 
yond  the  powers  he  had  by  law,  and  the  limits  he  had  given  to 
himfelf  in  the  explanatory  or  reftri£king  deed. 

It  is  plain  from  the  words  of  this  deed,  17159  that  the  Mar- 
quis  me^nt  to  extend  the  re(lri£tion  to  proviHons  to  wivesi  as  id 
as  to  children.  In  feveral  places  of  it  the  Marquis  mentiooiUi 
defign  tore(lri£lt  his  power  of  providing  for  younger  children,  ani 
wiv^s  of  fubfequent  marriages  to  100,000/.  Scots. 

By  the  uniform  pra£ttce  and  con(lru£lion  of  the  lawofSc^ 

landy  where  any  fum  of  money  is  fct  alide,  or  appointed  fort 

wife  and  children,  the  wife's  intereft  in  that  fum  is  difTerifnt fm 

the  childrens' :  the   interefl  of  the  children  extends  to  the  fa; 

and  the  intereft  of  the  wife  to  the  life-rent  only  ;  fo  that  the  po 

vifion  inthedeed  of  reftridion  17151  has  the  fame  efFedinl^i 

as  if  the  power  referved  to  the  late  Marquis  had  been  in  nfi 

words  to  provide  the  life-rent  or  interefl  of  10O9OO0/.  Scots  totk 

wifci  and  the  fee  of  that  fum  to  the  children.     If  a  perfon  in  tit 

difpodtion  of  his  eftate  to  his  eldeft  fon,  referve  a  faculty  inci 

of  a  future  marriage,  to  fettle  one  of  the  baronies  difponed  fa 

the  provlfion  of  a  wife  and  children  of  a  fubfcqa<;nt  marriage  ^ 

one  will  ima{:i;ine,  that  this   rcfcrrvation  would  enable  him  to  din 

pofe  of  the  fee  of  fuch  barony  to  the  wife,  or  to  give  her  anf 

other  intereft  in  it  than  a  life- rent;  and  the  power  rcfervfd  to 

the  late  Marquis  by  the  deed  iCujOj  to  make  provifion  for  a  fublV 

quent  wife,  was  only  by  a  life- rent,  though  not   reftraincdtoi 

certain  fum  ;  and  the  deed  17:59  only  reftrains  fuch  powers rC' 

ferved  by  the  deed  1690,  to  a  certain  fum,  but  does  notchao^ 

or  alter  the  nature  of  them. 

Ju^jment,         After  hearing  counfel,  It  is  ordered  and  adjudged  that  thef^ii^ 

\\^^]*^*        terlocutor  of  the  15th  of  February^  complained  of  in  the  /aid  cf^tA 

and  Jo  much  of  the /aid  two  other  interlocutors  as  affirm  tkefrjl  iii^' 

iocutor  be  reverfed  :  And  it  is  further  ordered  and  adjudged^  thst  y^ 

much  of  the  interlocutor  of  the  26th  of  June^  whereby  the  Lcrii^ 

Se/J! on,  found  that  by  the /aid  deed  of  reJiriBion  made  by  the/aid  Mfi* 

quit  of  Annandale^  the  15th  of  March  17 15,  though  not  rtgfufd^ 

effeclual  againfl  the  appellant  and  her  children  be  affirmed:  Ani^^ 

Jurther  ordered  and  adjudged^  that  fo  much  of  the  interlKutvr  aj  i^ 

27  th  of  February^  whereby  the  Lords  of  Seffion  founds  «*  that  bjit 

<*  faid  deed  of  reflriclion  made  by  the  /aid  Alarquis  in  1 715,  thijf 

•*  culty  referved  by  him  in  the  writ  of  tailzie^  made  by  him  in  they^ 

169O1  was  in  all  events  rt/lriSled  t9  loo^ooo/.  S^ots^fir  prmjai^ 


ta 
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^  to  a  fccond  lady  and  ycunger  childe^'rt^  and  that  the  appellants  inter efl 
*  therein f  cannot  exceed  the  annual  rent  cf  joo,oo:  i.  Scots'*  be  #•/- 
verfed:  And  it  is  hereby  further  ordered  an. I  adjudged^  that  the  ap* 
pdlanfs  life  rent  of  ico:;!.  per  annum,  is  a  charge  on  the  e/laie,  until 
fir  has  drawn  thereout  i  oo,oool.  Srots  wUh  interefl  thereof  from  the 
ieceafe  of  the  fnid  late  Marquis,  and  no  hrfircr,  and  that  the  f aid  i  ooou 
ierannum^  be  accordingly  paid  to  the  appellant ^  at  the  refpeclive  terms 
f pointed  for  payment  there  f^  in  the  bond  of prov'ifion^  with  interefl  to  be 
imputed  for  fuch  part  thereof  as  is  nvw  in  arrear  from  the  times  the 
ime  ought  to  have  been  paid,  uJiiU  the  fame fh  all  be  paid  :  And  it  isfur^ 
ier  ordered  thiit  tie  Lords  ofSiffton  do  direct  proper  diligences,  both 
rfinal  and  real  for  the  appellants  recovery  of  the  arrears  of  the  f aid 
tnuity^  and  all  future  payments  thereof  yearly^  and  iermly  as  the  fame 
all  fall  duey  together  ivifh  the  interefl  for  the  before-mentioned  ar» 
arst  frt*^  the  times  at  which  the  fame  became  due,  until  the  fame  /hall 
fatisfied. 

For  Appellant,       Rob,  Raymonds  Ro.  Dundas. 

For  Rcfpondcut,    Dun.  Forbes.      C.  Talbot^       Jf^ilL  Hamilton. 


I?  t 

Iharlotta  Marchioncfs  ]Dowager  of  Annan- 
dale,    and   the   Lords  George,  and  John 
ohnfton,  her  Children,  Infants,  by  their 
other  and  Guardian,  -  Appellants ^ 

€S  Marquis  of  Annandale.  Refpondent. 

2\^Dec.  1722* 

Pre^'iflor.s  t9  ht'.r^  and  chUrffi. — Prefumbthn  tf  r:vtcat'v3n.^K  fithtfr  f recuses 
a  deed  in  favour  of  bis  heir  );'ivin|[  him»  lootlicy  ovei  part  or'  hiseltite,  «nd 
affigning  the  tacks  to  hiin^  with  warrandice  from  faO  and  deed,  and  a 
power  of  revocation  by  torn  undtr  tht  i^anfir'i  hard:  Th  r  firll  yiar  the 
father  marked  the  rents  of  the  allocated  Ijnds  in  Mh  r^tal;,  as  to  be  ptii 
to  the  fon  ;  the  nctt  year  thi«  was  not  done,  and  the  fjftor  received  a  letter 
to  pay  no  more  of  tht  fjn*s  bills.     The  allocation  was  rtot  thereby  revoked.— • 

But  a  deed  of  rcvoca'.ion  found  in  the  grantor's  ref$oGtoriea  afcer  his  deatb^ 
thsogb  not  pubiifhcd  or  recorded,  reVv^ksd  the  allocatioo. 


WV 


ILLIAM  Marquis  of  Annandale,  in  |685,  married  SopMa, 
the  daughter  and  only  child  of  John  Fail  holme,  Efq.  who 
lai  poffefled  of  a  large  eflate,  which  afterwards  came  to  the 
yd  niarquif.  Bjr  the  contrad  of  marriage,  the  fiiid  marquis  in 
Mifideration  thereof,  and  of  80,000  msrks  tScots,  paid  down  for 
he  lady's  portion,  bound  himfelf  to  refign  hiseflates  for  new  in- 
irfcments  thereof,  in  favour  of  himfelf  and  the  heirs  male  of  that 
Hrijage ;  and  accordingly  he  afterwards  executed  a  deed  of  en«- 
18  on  the  25th  of  February  7690,  rcfigning  and  fettling  all  hit 
nds  mnd  eftates  therein  particularly  mentioned  to  himfelf  ia 
fe-rentj  and  to  the  refpondent  his  elded  fon  of  the  faid  marriage 
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In  fee,  referving  to  himfclf  a  power  inter  alia  to  charge  theeiltte 
.  with  debts  to  the  amount  of  ^o»ooo  merks   Scots,  with  what 
'     portions  he  thought  fit  to  youu^er  children,  9nd  with  power  alb 
of  giving  what  jtinture  he  plea  fed  to  a  fecond  lady. 

On  the  7th  of  March  1715,  the  late  marquis  by  bis  deed rt* 
citing  the  fiiid  fettlements  and  that  in  confideralian  ofthedntifoi 
rcfpctt  tcftified  by  the  refpondcnt,  ai)d  for  his  convenient  fnp- 
port,  he  did  out  of  his  goo>1  pleafure  renounce  andafligD  inbil 
iavoufa  part  of  the  Cud  eftate,  of  above  500/.  fterling j>er  annoo^ 
value,  afligned  the  tacks  thrrcof  to  the  refpondcnt,  and  e ibjkwn 
ered  him  to  receive  the  profits  thereof  at  Whitfunday  then  t^ 
for  the  half  year  prercdii'^,  and  yearly  thereafter  with  an* 
prtfs  claufe  in  thcfc  words:  •*  and  we  do  hereby  declare 
'<  thefe  prcfents  are  to  continue  till  we  recal  the  feme  by  mrrk 
**  der  our  hand*'  The  warrandice  run  in  thefc  words,  "  this 
*^  nunciiicion  and  a(Iign;uion  we  oblige  ourfelves  to  warrant  ff«#i 
«*  our  own  aQ  and  dted,  done  or  to  be  done  in  prejudice  thercit^ 
*«  except  rhe  before-mentioned  tacks.'* 

In    conft-quence  of  this  deed  or  allocation,  that  part  of 
cflate  appropriated    to    the   rrfpondent,  was  not  infcrted  in 
rentn!    fjgned  by  the   marquis,  and   delivered  to  his  faflor, 
nfiial,)  as  a  rule   for  li'vytng  the  rent?,  for  the  year   1715; 
the  refpnnHent  accc -Jiiigly  had  the  profits  for  a  year  and  a 
ending  at  Whitfunday  1716.     From  thence  however  till 
rms  1720,  foon  after  which  the   htc  marquis  dierf  iir  J 
1721,  the  rents  and  profits  of  the  allocated  lands  were  r 
on  his  own  acc(;unt.     And  in  the  rental  delivered  to  Hei 
the  h(\ox  after  Martirtmas  1716,  figned  by  the  late  naarqats^ 
allocated  lands  were  again  inferted,  the  profits  to  be  received 
the  life  of  tl»c  marquis. 

The  mirquis  afterwards  wrote  a  letter  to  Henderfon  the  fafiflli 

vliith  the  appellants  ftale  to  have  been  written  from  London,  tbt 

14th  of  February  J717,  and  received  by  Henderfon  feme  limeia 

the  fame  month  or  in  Msrch  thereafter,  but  which  the  TcfpondeBt 

ilarcs  to  hiive  been  without  date  j   this  letter  takiTig  notice  that  to 

J'cti  had  drawn  billi  on  Henderfon  for  2501.,  difcharge«t HenderfiM 

from  accepting   or    paying   them.     And  after  the  death  of  d»C 

marquisj  there  was  found  in  his  cabinet  a  deed,  bearing  datedc 

I2th  of,]Vlay  17 18,  reciting  the  faid  deed  of  allocation ^  and  tbit 

the  marquis  had  formerly  by  letters  to  his  factors  and  chamtKr- 

lains  recalled  and  ftopt  the  precepts  which  he  had  given  forpaf* 

ment  of  the  faid  allocation,  and  he  not  only  ratified  what  he  W 

fo  done,  but  did  thereby  revoke  the  faid  fettlement,  and  any  otbcf 

fettlement  or  allocation  granted  to  the  refpondent  and  declare! 

the  fame  void  and  null.     With  regard  to   this  revocation,  it  was 

fworn  by   Henderfon  the  faftor,  that  the   laft  time,  the  kite  aitf« 

fiuls  was  in   Scotland,  he  told   Htnderfon,  that  he  had  made  t 

written  revocation  of  the    allocation,  and  that  a  paper  which b^ 

Ikfild  in  his  hand  was  the  revocation,  though  it  was  not  then  rest 

to,  or  by  iIcaderfon« 
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« 

The  late  marqais  by  his  lad  will  and  teftament  left  his  perfonal 
cflate  fubjed  to  the  payment  of  his  debts  con  trailed  fince  the 
fettle'ment  of  his  real  edate  in  169O1  for  whith  the  refpondent 
was  not  bound,  to  the  Marchioncfs  Dowager,  his  fecond  lady> 
whom  he  named  executrix,  in  truft  for  his  childreti  of  that  mar- 
riage, (which  Marchioncfs  Dowager  and  her  children  ate  the  ap* 
pellants  in  this  caufe.)  This  was  all  the  proviHon  which  thefe 
two  fons  had  from  their  father,  and  which^  after  dedu£liog  the 
debts  aflFe£ling  the  fame,  amounted  to  a  very  moderate  fum.  This 
will  was  proved  in  OoAors  Commons,  after  a  caveat  and  conteft 
on  the  part  of  the  refpondent,  and  he  in  the  mean  time  confirmed 
himfelf  executor  to  his  father  in  Scotland,  and  took  poflelEon  of 
the  perfonal  eftate  in  that  country. 

The  appellants  having  brought  an  aAion  againft  him  to  denude 
him  of  the  exccutry,  he  commenced  a  procefs  before  the  Com- 
miffary  Court  of  Edinburgh,  concluding  that  he  (hbuld  be  found 
a  creditor  upon  the  perfonal  eftate  for  the  yearly  value  of  the  lands 
which  had  been  allocated  to  him,  for  the  year  I7i6>  and  there- 
after till  the  day  of  his  father's  death.  The  commiflaries  on  the 
4th  of  December  1 72 1,  **  found  that  the  allocation  was  not  recal- 
*'  led  by  any  writ  under  the  marquis's  hand,  and  decreed  cdgni'^ 
•*  tiomscaufa^  conform  to  the  libel."  And  on  the  a3d  of  January 
thereafter  the  commiflaries  <<  repelled  the  defence  founded  on  the 
<*  revocation  12th  May  17 18,  in  refpe£l  of  the  latency  of  that 
*'  deed,  during  the  late  marquis's  lifetime,  whereby  the  refpond* 
*<  ent  could  not  apply  for  a  legal  modification  in  place  of  the  aU 
<«  location." 

The  appellants  brought  a  bill  of  advocation  before  the  Court  of 
Seflion,  and  their  LordQiips  on  the  17th  of  July  1722,  *'  fpund 
*<  that  the  allocation  by  the  late  marquis  in  favour  of  therefpond- 
<*  ent  was  revocable  only  by  a  deed  under  the  deceafed  marquis's 
<^  hand  ;  and  that  neither  the  putting  the  allocate  lands  in  the 
<*  rentals  given  to  Mr.  Hendcrfon,  and  his  accounting  to  the  late 
•^  marquis  for  the  fame,  nor  the  letter  to  the  faid  Henderfon,  ' 
**  were  fufficicnt  to  infer  a  revocation,  and  that  the  deed  of  rcvo- 
*^  cation  lying  in  the  late  marquis's  cabinet^  at  his  deceafe,  with* 
<<  out  publication  or  intimation,  cannot  take  cffeQ  from  the  date 
<<  thereof;  and  that  the  late  marquis's  faying  to  Henderfon  he 
*<  had  made  a  revocation,  which  he  faid  he  then  held  in  his  hand, 
**  but  did  not  read  to  Henderfon,  nor  allow  him  to  read,  (as 
**  mentioned  in  Hcndcrrfon'soath,)  was  not  fufEcient  to  interrupt 
**  the  lefpondent's  light  to  the  rents  of  his  locality." 

The  appeal  was  brought  from  «*  a  decree  of  the  Lords  of  Scf-  ^"^f[!^» 
«  fion  of  the  17th  of  July  1722."  !*»,,  * 

Heads  oftht  Appellants*  Argument. 

The  allocation  was,  by  the  exprcfs  words  of  it,  rcvocabl-c  at 
pleafure ;  and  whatever  motives  it  was  founded  on,  it  was  granted 
and  accepted  on  that  condition  on  which  «lone  it  could  fubfift* 
Nor  in  fa£l  was  there  any  onerous  confideration  for  it ;  the  late 
Mprquis  having  made  other  diftinft  conceflions  to  the  refpondent, 

E  c  2  when 
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U'licn  he  enlarged  his  father's  facuhy  of  charging  the  cftate  with 
debts.  The  only  confideraiion  was  that  of  refpefl  and  duty  ihca 
paid  by  the  refpoiulcnt  to  his  father,  as  the  deed  ufelf  mentions: 
and  the  rcfpondent's  withdrawing  that  duty  and  rcfpe£t,  and  go- 
ing beyond  fea  without  his  father's  knowledge,  were  the  motives 
of  recalling  the  allowance,  as  is  fct  forth  in  the  deed  of  re- 
vocation. 

The  power  of  revocation  plainly  extended  to  the  aliment  itfclf, 
and  not  to  a  power  only  of  altering  the  l->nds  out  of  which  it  was 
to  be  levied,  as  was  contended  by  tlie  rcfpondent :  and  the  war- 
randice cannot  alter  the  cafe,  but  mull  follow  the  nature  of  the 
deed.  Nor  could  there  he  any  rtafoo  for  a  declarator  in  this  cafe, 
which  would  have  bcfen  neccflary  only  if  the  rcfpondent  had  fallen 
from  the  aliment  by  any  penal  irritancy. 

The  rentals  for  th<i  year  1716,  and  fubfequcnt  years,  all  Ggncd 
by  the  late  marquis,  whereby  the  rents  of  the  allocate  lands  arc 
direfted  to  be  received  and  applied  to  the  marquis's  ufe,  and  the 
late  marquis's  letter  to  Henderfon  forbidding  him  to  pay  the  rc- 
fpondent's bi\U,  are  a  fufficient  revocation  of  the  allocation.  In 
the  word  view,  it  was  revoked  by  the  deed  of  May  1718  ;  and 
there  was  no  occaGon  for  publiftiing  fuch  revocation,  or  giving 
notice  of  it  to  the  rcfpondent.  But  the  refoondcnt  had  fufficient 
notice  thereof,  by  having  the  payment  of  his  bills  ftopt,  after  which 
he  never  drew  fixpence  out  of  the  eftate,  nor  ever  attempted  it : 
which  alfo  fhews  the  rcfpondent's  opinion  of  and  acquiefccnce  in 
the  revocation. 

The  late  marquis  confnlered  the  allocation  as  fully  revoked,  29 
is  evident  in  this,  that  his  perfonal  cftate  is  the  only  fubjeft  he 
appropriates  for  the  provifion  of  his  younger  children,  which  he 
mud  have  known  to  be  incffedlual,  if  the  arrears  of  this  alimenr, 
or  any  part  thereof,  were  a  burden  on  this  fubje£l ;  and  he  would 
doubtlefs  in  that  cafe  have  excrcifed  the  power  he  h^d  by  the 
fetilemcnt  of  providing  for  the  younger  children  out  of  his  real 
eilute. 

Heads  of  the  Rfpon dent's  Argument, 
By  the  deed  of  17 15,  the  power  of  revocation  is  confined  to  be 
by  writ,  that  is  a  deed,  under  the  grantor's  hand  ;  and  could  not 
be  revoked  by  implication.  Though  the  late  marquis's  receiving 
the  rents  to  his  own  ufe  fliould  amount  to  an  implied  revocation, 
it  will  be  of  no  force  in  this  cafe,  as  not  anfwering  the  provifo  in 
the  deed. 

Nor  will  the  letter  written  to  the  faQor,  forbidding  him  to  an- 
fwcr  his  fon's  bills  out  of  his  efFcfts,  amount  to  a  revocation  :  for 
as  this  letter  is  without  date,  fo  it  does  not  mention  the  rcfpondent's 
name  ;  and  the  late  marquis  had  at  that  time  another  fon  of  age, 
and  the  prohibition  is  only  not  to  pay  the  bills  out  of  his  efftEis, 
that  is,  the  grantor's,  but  did  not  relate  to  the  rents  belonging  to 
the  rcfpondent.  BeCdes,  the  faftor  being  examined  upon  oath, 
fwears,  that  he  never  had  any  mijftve  letters  or  written  orders  re- 
calling the  faid  allocation,  or  ftoppihg  payment  thereof  to'  the 

refpondent  \ 


CASES   ON   APPEAL   FROM  SCOTLAND.  421 

rcfpondcnt  i  nor  did  he  know  or  fufpcA  where  any  fuch  might 
be. 

The  deed  of  revocation,  now  fct  up,  was  ne?er  publifhcd  or 
heard  of,  nor  any  notice  given  thereof  to  the  refpondcnt,  till  after 
he  had  commenced  his  a£lion  ;  and  it  is  acknowledged  to  have 
been  found  in  the  late  marquib's  ftrong  box  or  fcrutoir  after  his 
death,  and  therefore  was  an  incomplete  deed  of  no  force,  never 
delivered  or  executed  fo  as  ro  take  cffctl. 

The  warrandice  in  the  faid  deed  of  1715  againft  the  adts  or 
deeds  of  the  late  marquis,  (hews  plainly  that  the  intention  of  the 
faid  power  of  revocation  was  only  as  to  an  allocation  or  commu- 
tation of  the  lands  out  of  which  the  aliment  iiTued,  but  not  to  re- 
voke the  aliment  itfcif;  for  in  that  cafe  the  warrandice  would 
t^ke  place,  which  is  the  lad  covenant  in  the  deed,  and  confe- 
quenily  will  contr'-ul  whatever  goes  before  it,  and  either  docs  or 
fcemsto  contradift  it  And  befidcs  this,  by  the  law  of  Scotland 
every  propri-tor  of  an  eftue,  much  more  a  nobleman,  is  obliged 
to  alim<?nt  his  elded  fon,  fuitably  to  his  rdate  and  quality. 

After  hearing  counfcl,  //  //  ordered  and  adjudged^  that  fo  much  JudpmeBt, 
of  the  faid  interlocutor  complained  of  in  the  faid  appeal^   whereby  the  *'  ^*^« 
Lords  of  Sejpon  found  **  the  allccation  by  the  late  Alarquis  :/  Annan"   *^*** 
**  dale  in  favour  of  the  re/pondent  was  revocable  only  by  a  deed  under 
<<  the  deceofed   marquises   hand :    and  that  neither  the  putting  the 
•*  allocate  lands  in  the  rentals  given   to  Mr.  Henderfon^  and  his  ac^ 
*•  counting  to  the  late  marquis  or  his  commifjioners  for  the  fame  $   nor 
**  the  letter  to  the  faid  Henderfon  were  fiffi:ient  to  infer  a  revocation^* 
be  affirmed :  And  it  is  further  ordered  and  adjudged^  that  the  rejl  of 
the  faid  interlocutor  be  reverfcd  s  and  it  is  hereby  further  declared  and 
adjudged,  that  the  faid  deed  of  revocation  bearing  date  the  \2th  day  of 
May  I'ji^  do  take  place  from  the  date* 

For  Appellants,       Rob.  Raymond.      Ro.  Dundas. 
For  Rcfpondent,     Dun.  Forbes.  IVtll.  Hamilton^ 
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Cafeoj.    Mr-  Patrick  Haldane,  Advocate,  on  his  own 

behalf,  and  Robert  Dundas,  Efq;  his 
Majefty's  Advocate  for  Scotland,  on  be- 
half of  the  Crown,  -  -         .        Appellants \ 

The  Dean  and  Facuhy  of  Advocates,  and  the 

principal  Clerks  of  Seffion,        -        -        Refpondents. 

4/A  Feb.  1722-3. 

^^«/.««Th«  Court  of  Seflion  having  refofed  to  put  Mr.  HaM«ney  (who  bad 
obtaioed  the  kiog'i  letter  of  appointment,  as  an  Oidlnary  Lord  of  Seffion,! 
upon  trial  for  what  the  Courc  deenned  want  of  due  fenrice,  a  a  an  advocate) 
an  appeal  lay  from  the  determipa.ion  of  the  Court. 

College  of  Jufliee.'-'MT.  Haldane,  who  had  been  a  member  of  the  faculty  of 
advecaiea  for  feven  yeari,  but  who  by  bring  a  member  of  pjrliamenty  and  a 
commiffioner  for  the  forfeited  eflares,  during  great  part  of  that  time,  did  not 
then  attend  in  the  College  of  Juftice,  waa  oeveriheieffi  qualified  to  be  a  Lwd 
of  Seflioo. 
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Y  the  a£l$  of  parliament  15799  c.  93.  and  1592,  c.  134.  it 
was  enafled.  That  when  the  place  of  any  Ordinary  Lord  of 
SeflTion  became  vacant,  ^he  Crown  was  to  prefent  and  nominate  a 
man  that  feared  God,  of  good  literature,  praAice,  judgment,  and 
underdanding  of  the  laws,  of  good  fame,  having  fufficient  living 
of  his  own,  and  who  could  make  good  expedition  and  difpatch  of 
matters  touching  the  lieges  of  the  realms  vho  (houid  be  firft 
fufficiently  tried  and  examined  by  the  Lords  of  SeOion :  and  in 
cafe  the  perfon  prefented  (hould  not  be  found  fo  qualified  by  them, 
it  (hould  be  lawful  to  the  faid  Lords  to  refufe  the  perfon  pre- 
fented to  them ;  and  the  king's  majefty  was  to  prefent  another  fo 
oft  as  he  pleafed,  till  the  perfon  prefented  were  found  qualified 
for  ufing  the  faid  place. 

Bv  the  19th  article  of  the  Union,  it  is  dixlarcd,  *«  That  here- 
^*  alter  none  (hall  be  named  by  her  majefty,  or  her  royal  fucccf- 
•*  fori,  to  be  Ordinary  Lords  of  Seffion,  but  fuch  tvho  haveferved 
*•  in  the  college  ofjuftice  as  advocates^  or  principal  clerks  offeJJionfQr 
**  the /pace  of  Jive  years ;  or  as  writers  to  the  (ignet^for  the  fpace 
'<  of  ten  years :  with  this  provifion,  that  no  writer  to  the  (ignet  be 
<<  capable  to  be  admitted,  unlcfs  he  undergo  a  private  and  public 
^}  trial,  on  the  civil  law,  before  the  faculty  of  advocates ;  and  be 
<<  fo^nd  by  them  qualified  for  the  faid  office  two  years  before  he 
**  be  named  to  be  a  lord  of  the  fcffion  ;  yet  fo  as  the  qualifications 
^*  made  or  to  be  made,  for  capacitating  perfons  to  be  named  or- 
««  dinary  lords  of  fcffion,  may  be  altered  by  the  parliament  of 
«  Great  Britain." 

The  appellant  Mr.  Haldane  was  admitted  an  advocate  on  the 
i8th  of  January  1715  i  and  on  the  demifc  of  Lord  Fountaiohall, 
he  obtained  his  majelly's^  letter,  bearing  date  the  12th  of  Decem- 
ber 1721,  nominating  and  prefenting  him  to  be  an  Ordinary  Iiord 
of  Seffion,  and  requiring  the  court  effcflually  to  try,  and  there- 
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after  to  admit  and  receive  him  to  the  faid  ordinary  place,  accept- 
ing him  as  one  of  their  nunjber.  This  letter  was  prefcntfd  to  the 
Lords  of  Seflion.  fitting  in  judgment  on  the  26th  of  the  faid  mont}j, 
and  Mr.  Haldane  required  to  be  admitted  to  tiial  in  the  ordinary 
form  :  but  the  court  deferred  proceeding  thereon  till  the  next  day. 

Upon  the  27th  of  December,  the  dean  and  faculty  of  advocates 
put  in  their  petition,  fctting  forth  that  Mr.  Haldane,  immediately 
after  his  admiiTion  as  an  advocate,  left  the  Court  of  Seilion,  and 
went  into  the  country  to  make  intercil  for  his  elcdlion  as  a  mern-i 
ber  of  parliament:  that  for  the  three  fubfequent  fcfFuns  Ini  at- 
tended  parliament  conft^ntly  till  the  latter  end  of  the  year  171^, 
when  he  was  appointed  one  of  the  commiflioners  of  the  forfeited 
eftates :  that  from  that  time  forward  Mr.Hldanc  regularly  attended 
the  parliament  whilft  it  fat,  and  during  the  intervals  of  parliament 
attended  his  office  ascommiffioner  of  inquiry  ;  and  that  ofRce  being 
kept  at  Edinburgh,  he  fametimes  came  into  the  Court  of  Srrtion 
among  his  brethren  the  advocates ;  and  on  certain  occafions  not 
exceeding  three  or  four  times  in  the  whole,  nppeared  at  the  bar: 
and  the  petitioners  thence  fuggcftcd,  that  Mr.  Haldane  had  not 
ferved  as  an  advocate  in  the  terms  of  the  ipth  article  of  the 
Union ;  and  concluded,  that  he  ought  not  to  be  found  qualified 
to  be  an  Ordinary  Lord  of  Seffion.  A  petition  to  the  fame  pur- 
pofe  was  prefrnted  by  the  principal  clerks  of  Seflion. 

Thtf  Court  thereupon  ordered  Mr.  Haldane  to  give  in  a  fpecial 
condtfcendance  of  his  fcrvice  as  an  advocate  in  the  College  of 
Juftice,  fince  his  admiflion  in  January  17  15.  This  he  accordingly 
did,  and  infiiled,  that  he  had  been  near  feven  years  an  advocate  m 
the  College  of  Juftire,  and  had  pra£lifcd  as  fuch  ;  except  when 
his  attendance  in  parliament  called  for  his  attendance  there  ;  and 
and  he  ftated  more  particularly  ihut  he  had  attended  locally  at  the 
bar,  part  of  ten  different  Seflions,  when  he  had  praclifed.  At 
that  time  the  Seflion  took  up  fix  months  of  the  year,  viz.  the 
months  of  November,  December,  January,  and  February,  as  the 
winter  Seflion,  and  the  months  of  June  and  July,  as  the  fvimmer 
Seflion. 

Jn  anfwer  to  Mr.  Haldanc's  condefcendance,  the  dean  and  fa- 
cuhy  of  advocates  prefented  a  memorial,  wherein  thry  obferved  : 
ift.  That  whereas  there  were  30  Seflion  months  in  five  years,  it 
appeared  by  Mr.  Haldane's  own  admiflijn,  that  he  had  ferved  no 
more  than  the  half  of  that  time.  2dly,  That  though  he  ftated  as 
time  of  Service,  the  whole  Seflion  time  that  he  remaitscd  in  Scot- 
land, yet  in  reality  except  3  or  4  appearances,  he  did  not  ferve  at 
all  during  that  fpace,  having  bcrcn  employed  in  his  ofiice  of  Com- 
miflioner  of  Enquiry,  the  oflicc  hours  oPwhich  were  the  fame  with 
the  federunt  hours,  of  the  Lords  of  Seflion  \  and  he  very  rarely 
gave  himfelf  the  trouble  to  put  on  his  gown.  And  3dly,  That 
as  his  accidental  attendance  on  fome  few  cfccafions  did  not  come 
up  to  the  terms  of  the  19th  article  of  Union,  fo  neither  did  it  at 
all  anfwer  the  intenticti  thereof ;  becaufe  a  lawyer  whofe  attend- 
ance was  interrupted,  was  not  in  the  way  of  thereby  gaining  em- 
ployment or  experience  in  bufincfs. 
^  E  c  4  On 
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On  the  28th  of  December  1721,  the  Court  pro^inced  fk 
following  interiocutori  *^  The  Lords  hiving  confld|pw4he  i^tli 
*'  articl;:  of  the  treaty  of  Union,  his  royal  m a jeft^s  letter  re« 
**  quiring  the  Lords  t6Ft£lually  to  try,  and  afterwards  rccriie 
*'  iVIr.  Patrick  HaLlane  to  the  place  of  an  Ordinary  Lord  of  Set 
<^  fion,  with  the  condefccndances  given  into  them  for  the  did 
O  Mr.  Patrick  Haldane,  and  the  feveral  reprcfentations  andpci 
f*  tions  by  the  dean  and  faculty  of  advocates,  and  by  the  fixprio- 
**  cipal  clerks  of  ScfDon  ;  thty  find  the  fa(£)s  contained  in  the  two 
**  condefcendances  given  in  by  the  faid  Mr.  Patrick  HaMioei 
*'  are  not  fufRcient  to  m^ike  it  appear  th^tt  he  is  qualified  to  ben 
f<  Ordinary  Lord  of  ScfTion,  according  to  the  19th  article  oftkp 
•«  Union." 

On  the  23d  of  January  1722,  a  reprefentation  was  cxhiUtcdH 
the  Court  ofSelRon  by  the  appellant  RobeitX)und»9,  hismajctfi: 
advocate  for  Scotland,  (faid  to  be  done  by  .th€  king's  fpectal  coo- , 
mand,)  infiiting  that  they  had  no  power  to  refufe  his  majeftj^j 
nomination,  founded  on  the  19th  article  of  the  Union,  and <j 
fame  time  a  petition  wns  prefented  for  Mr.  Haldane  praying  tol 
•  admitted  to  trial  in  common  form.  The  Court  of  SeffiftHi  iai 
addrefs  to  the  king,  laid  before  his  majcfly  the  reafons  why 
apprehended  that  they  had  jurifdiflion,  and  on  the  26th  of  Jai 
ary  1722,  "  fuperceded  to  advifc  Mr.  lialdane's  petition  untiltkj 
•*  competency  of  the  Court  of  SelTion  to  judge  of  the  qualitol 
^'  tion  required  by  the  19th  article  of  the  Union  be  detcrminei*' 
This  obje£lion  to  the  competency  of  the  Court  having  kfi 
waived  by  a  letter  direfled  to  the  Court  of  Seflion,  from  one* 
his  majeily's  principal  fecretaries  of  flate ;  and  anfwers  biiiV 
been  put  in  to  the  petition  of  Mr.  Haldane  by  the  dean  ail 
faculty  of  advocates,  the  Court  on  the  8th  of  June  1722,  "^^l" 
**  hered  to  the  interlocutor  dated  28th  December  laft  1721,  ^^ 
**  therefore  find  they  cannot  adinit  the  petitioner  to  trial  onto 
•<  other  qualifications  required  by  law." 
EnterH,  The  appeal  was  brought  from  *♦  feveral  interlocutory  fentcticrt 

a3^^><^t.        ft  of  the  Lords    of  SefTion   of  the  28th  of  December    1721,  the 
<«  26tb  of  Jjnuary  following,  and  8th  of  June  1722.** 

The  rcfpondent  gave  in  anfwers,  wherein  they  admit  the  fete* 

ral  interlocutors  ^^ppealed  from  to  Invc  been  pronounced,  but faj» 

*<  That  as  ihefe  fentenccs  are  not  Uifis  of  judgment  or  decrees,  ifl 

««  qucllions  of  private  right  betwixt  parlies  pleading  in  a  civil  cottr»i 

"  but  adls  regarding   the  public  policy  of  the  nation,  in  ciectt" 

<*  tion  of  a  truft  repofed  by  diverts  fiatutes  in  the  Court  of  SeHlon 

**  for  maintaining  the  rrguhtions  made  for  the  better  conftitotioti 

<*  of  that  court  ;  tlicy  fubajit  it   to   the  judgment  of  this  moil 

<«  honourable     houfe,    whether   llie    appellants    have     properly 

*<  brought  their  appeal,  and  whether  in  a  cafe   of  this  nature, 

*<  where  the  rcfpondent   had  no  patrimonial  or  pecuniary  intercft 

</  their  appearing  to   inform  the  Court  of  SLiilon  of  fa<^s  matt- 

*«  riil  towards  the  determination  of  the  queflion  before  them,  did 

"  properly  entitle  the  appellants  to  make  them  parties  to  thcjp- 

«  peal." 

Tic 
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The  fevcral  procccdinjjs  out  of  the  Journals  in  1702,  in  the  J^^"*'» 
caufc  between  Thomas  Lord  Wharton,  and  Robert  Squire  ;  and  ,-,^ 
the  order  upon  receiving  the  appeal  of  James  Grcen(hields»  clerk, 
the  25th  of  March  1710  (a)^  bein^  read  \  it  was  refolved  that 
counfel  on  both  fides  (houid  be  heard  upon  this  point  only,  whe- 
ther the  matter  complained  of  by  the  appellants  be  proper  to  be 
determined  by  the  houfe  of  Lords  upon  appeal. 

On  this  Prelimitmry  Point  (3). — Argument  of  the  jippellants. 

The  appellants  humbly  apprehend  their  appeal  is  regularly  and 
properly  brought  ;  for  Mr.  Haldane  received  from  the  crown  a 
grant  of  the  o(Hce  of  one  of  the  Judges  of  theCdurt  of  Seflion, 
and  infifted  in  the  regular  way  before  that  court  to  have  his  right 
aCcertaifirdy  and  he  admitted  to  his  office  \  and  the  refpondents 
appeared  in  Court,  and  objected  to  his  right,  on  pretence  that 
the  grant  in  his  favour  was  hurtful  to  a  ri^ht  and  privilege  efta- 
blifhrd  in  them  by  the  19th  article  of  the  Union,  and  prayed  judg- 
ment upon  their  right,  and  againft  the  right  of  Mr.  Haldane. 
And  accordingly  the  Court  of  ScfTion,  after  confidering  the  pe- 
tition of  the  refpondents,  the  anfwer  for  Mr.  Haldane,  and  reply 
for  the  refpondents,  given  in,  in  form  of  memorials,  pronounced 
the  interlocutor  firft  recited  to  the  hurt  of  the  appellants'  right. 

His  maje(ly*s  advocate,  and  Mr.  Haldane  having  feverally  ap- 
plied for  a  review  of  that  judgment,  the  refpondents  continued 
to  appear  as  parties,  and  put  in  their  formal  anfwers,  in  the  fame 
manner  as  is  pra£lifcd  in  every  other  caufe  ;  in  which  they  inGfted 
to  have  the  judgment  aflirmed,  which  the  court  did  accordingly. 

From  the  face  of  the  proceedings  it  appears,  that  this  was  a 
regular  caufe,  wherein  there  were  parties  litigating  upon  their 
different  rights  and  titles,  and  praying  judgment  upon  them  ; 
and  that  very  formal,  though  erroneous,  judgments  were  given 
upon  the  claims,  anfwers  and  replies  of  the  fcveral  parties,  which 
have  been  entered  on  record  in  the  fame  way  with  other  judg- 
TtiC0n  In  confcquence  of  which  thsTt  dectee,  extracted  in  due 
forrA,'was  allowed  by  the  court  to  be  taken  out,  and  now  lies  be- 
fore the  Houfc  of  Lords. 

The  judgments  complained  of  arc  given  by  the  Court  of  SefTion, 
upon  a  point  of  right  depending  on  an  explication  of  an  article  of 
the  Union,  the  jurifdidion  of  which  Court  of  Seflion,  in  all  cafes, 
is  now  fubordinate  to  the  Houfe  of  Lords,  and  confcquently  their 
decrees  liable  to  be  reviewed  upon  appeal. 

By  the  exprefs  words  of  the  claim  of  right  as  afcertained  by  the 
convention  of  eflates,  at  the  Revolution,  it  is  decLired  to  be  the 
right  and  privilege  of  the  fubjefts,  to  proteft  for  remeed  of  law 
(which  is  the  fame  with  appealing)  againft  fentenccs  pronounced 
by  the  Lords  of  Seflion  without  diilinftion :  and  the  decrees 
complained  of  are  fentences  of  that  Couit^  as  the  anfwer  of  the 
refpondents  fets  forth. 


{a)  No.  6  of  this  Colleaion. 

\k)  Oa  this  point,  iberc  is  •  feparate  cafe  fwf  the  afpflUnii. 


If 


f^ 
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If  the  Lords  of  Seflion  under  a  fpecious  pretence  of  an  incapa- 
city of  the  perfon  appointed  hj  the  crown  to  be  a  jud^e  of  that 
court,  may  refufe  fuch  perfon  ;  and  if  fuch  refofal  (hould  be  final 
and  conclufivei  the  undoubted  right  of  the  crown  to  appoint  fuch 
officer  will  be  divefted  out  of  the  crown,  and  veiled  abfolutely  in 
the  Lords  of  Seflion :  and  the  perfon  who  may  obtain  fuch  nomi* 
nation  from  the  crown,  though  every  way  qualified  to  eiecute  that 
office,  if,  through  a  miftaken  judgment  of  the  Lords  of  Seflion,  he 
(hould  be  reprefented  otherwife,  will  be  deprived  of  a  right, 
which  by  law  he  is  juftly  entitled  to,  without  any  manner  of  ire- 
Jief  (a). 
Journal,  Aftcr  hearing  counfcl,  for  two  fucceflive  days,  (on  the  17th 

19  Dec       and  1 8th  of  December)  the  feveral  proceedings  out  of  the  jour* 
*7*^'  nal  upon  the  petition  and  appeal  ot  James  Greenfliields,  clerk, 

being  read:  and  after  long  debate,  a  motion  was  made,  and  the 
queftion  was  put,  *^  That  it  is  the  Opinion  of  this  Uoufe  that  the 
'«  matter  complained  of  in  the  petition  of  Mr.  Patrick  Haldane 
<<  and  Robert  Dundas,  Efq;  is  proper  to  be  determined  by  this 
**  Houfe  upon  an  appeal  /*  it  was  refolved  in  the  afiirmative. 

Oft  the  Merits'-' Heads  of  the  Appellants^  Arguments 

Mr.  Haldane  was  admitted  to  ferve  as  an  advocate  near  feven 
years  before  he  was  named  to  be  an  Ordinary  Lord  of  Seflion. 
The  19th  article  of  the  Union  requires  no  local  attendance  at  any 
bar,  far  lefs  at  the  bar  of  the  Court  of  Seflion,  (which  is  but  one 
court  of  feveral  that  belong  to  the  college  of  juflice),  but  requires 
only  ferving  as  an  advocate  in  that  body  of  lawyers  called  the  coU 
lege  of  juftice  for  the  fpace  of  five  years,  &c.  This  means  that  the 
perfon  named  to  be  an  Ordinary  Lord  of  Seflion,  fliall  for  the  fpace 
of  five  years  before  fuch  nomination  have  borne  the  chara£fcr  of 
an  advocate,  without  having  followed  any  other  employment  in- 
eonfiflent  with  that  chara£ler,  and  difcharged  the  fun£lions  of  an 
advocate  from  time  to  timers  occaGons  might  offer.  All  thu^Ir. 
Haldane  has  done  ;  for  he  was  not  only  admitted  advocatWHear 
feven  years  before  he  was  named  to  be  an  Ordinary  Lord  of  Seflion, 
but  had  pra£tifed  as  occafion  ofl^ered,  actually  in  the  feveral  courts, 
except  when  he  was  called  to  attend  his  duty  in  parliament :  and 
it  is  hoped  that  ferving  in  parliament  is  not  inconfiflent  with 
ferving  as  an  advocate  \  and  confequently  that  there  is  no  reafon 
for  dedu£ting  the  time  of  his  ferving  in  parliament  from  the  ac« 
count  of  the  time  he  has  ferved  as  an  advocate. 

According  to  the  refpondents'  explication  of  the  article  of  the 
Union,  if  an  advocate  had  pra£lifed  with  the  greatefl  afliduity 
for  never  fo  many  years  either  before  the  Court  of  Exchequer,  or 
the  Court  of  Judiciary  in  Scotland,  or  part  of  the  time  at  the  bar 
of  the  Houfe  of  Lords;  and  had  even  pra£lifed  in  the  College  of 
Juflice,  by  chamber  pra£lice,  in  advliing  and  fettling  pleadings, 
&c.  which  were  to  come  and  did  come  before  the  Court  of  Sef- 
£00,  but  had  not  thought  fit  to  attend  at  the  particular  bar  of 

(«)  No  cafe  or  argaiixnt  appears  for  the  refponi^otf  upon  this  poiob 

that 
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that  court ;  fuch  perfon  could  not  be  named  an  Ordinary  Lord  of 
Seflion,  which  appears  to  be  very  unreafonable.  And  though  ic 
be  adinicted,  that  the  reafon  of  requirhig  this  qualification  of  ferv- 
ing  five  years  as  an  advocate  before  a  perfon  could  be  named  an 
Ordinary  Lord  of  SefRou,  was  that  he  might  acquire  due  know- 
ledge in  the  law  and  forms  of  proceedings ;  yet  by  (ludy  and  giv« 
ing  advice,  and  by  h/:ving  an  account  of  the  proceedings  in  the 
court  fuch  knowledge  might  well  be  obtained  {"^nd  therefore  there 
is  no  reafon  to  fupport  the  refpondents'  interpretation  of  the  ar- 
ticle of  the  Union  -,  for  the  law  may  well  prefume  that  a  perfon 
who  has  been  an  advocate  fo  many  years,  and  of  no  inconfiftent 
employment!  muft  have  arquiredi  by  fuch  condu£t  as  is  before 
mentioned,  a  fufficient  knowledge  in  the  law  and  forms,  which 
may  be  well  acquired  without  a  local  attendance  at  the  bar  of  the 
Court  of  ScfTion :  and  a  calculation  of  moDths»  weeks,  or  days  of 
local  attendance,  at  diftant  and  remote  times,  (fuch  as  (he  refpon- 
dents feem  to  aim  at),  for  making  up  five  years,  is  neither 
founded  in  the  19th  article  of  the  Union,  nor  is  fuch  attendance^ 
in  the  nature  of  the  thing,  capable  of  a  legal  proof. 

The  refpondents  obj<:<^ed,  that  Mr.  Haldane,  before  he  had 
been  five  years  an  advocate,  was  appointed  a  commiflfioner  and 
truftee  of  the  forfeited  e dates,  which  was  inconfiftent  with  hit 
ftrving  as  an  advocate,  fince  it  necrfTarily  called  him  to  attend  in 
that  cuurt,  during  the  hours  of  the  fitting  of  the  Court  of  Seffion. 
But  no  law  does  require  a  cbnflant  attendance  for  the  fpace  of  five 
years  in  the  court-houfe  whtre  the  SefTion  fits,  and  no  advocate 
does  attend  in  that  manner.  By  the  fame  way  of  reafoning,  an 
advocate  vi>ho  is  commifTary  of  £dinburgh,  or  a  (heriiF  depute, 
might  be  objeQed  to  as  being  incapable  of  being  named  to  be  an 
Ordinary  Lord  of  Sefllon,  becaufe  the  commiflary  and  (heriff 
courts  meet  frequently  at  the  fame  time  with  the  Court  of  Seffion. 
i\nd  in  fa£l  the  being  one  of  the  commifBoners  of  the  forfeited 
eftates  did  not  hinder  Mr.  Haldane's  attendance  as  occafion  re- 
quired before  the  Court  of  Seffion,  but  obliged  him  feveral  timet 
to  attend,  when  other  wife  it  would  not  have  been  neceflary,  and 
to  have  the  particular  concern  in  the  management  and  direAion 
of  a  great  number  of  caufes  before  the  feveral  courts. 

Headj  of  the  Refpondent/  ArgumenU 

The  Lords  of  SefTion  being  by  the  laws  of  the  realm,  and  the 
ancient  edablifhed  conflitution  of  rhat  court,  to  try  the  qualifica- 
tions of  the  perfons  prefented  to  a  feat  in  it,  with  power  to  admit 
or  tefufey  and  their  authority  and  privileges  being  ratified  and  con- 
firmed by  the  very  article  which  induces  the  qualification  in  quef- 
tion,  the  enabling  that  qualification,  ex  necejfttate  juris ^  fubjedls  it 
to  the  cognizance  of  thofe  judges,  who  mult  determine  whether  a 
perfon  be  qualified  before  they  can  admit  him. 

Though  the  words  attendance  at  the  bar  be  not  found  in  the  ar- 
ticle, yet  words  of  the  fame  force  and  eflFe£l  are  ufed.  It  is  irh 
poffihle  to  SERVE  in  a  court  without  attending  it ;  and,  the refore» 
where  the  law  requires  in  cxprcfs  ^oiit  fervki  in  the  college  of 

juitice^ 
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juftice,  It  neceflariljr  implies  attendance.  It  is  true,  a  perfon  may 
be  faid  to  be  an  advocate  in  the  college  of  judice,  that  is*  to  be  a 
member  of  fuch  faculty,  though  he  adlually  rcfide  at  Wcftminfter 
or  at  Rome ;  but  then  while  he  refides  at  Wcdmlnfter  or  at  Rome 
he  cannot  be  faid  to  ferve  in  the  college  ofjujiice. 

When  the  words  of  a  ftatutc  have  a  clear,  determinate,  and  un- 
ambiguous meaning,  the  legiflature  may  alter  them ;  but  judges 
are  not  at  liberty  tdp^xplain  them  in  contradidlion  to  their  known 
fignification  upon  any  arguments  drawn  from  the  prtfumed  reafon 
and  intention  of  the  law ;  and  therefore,  the  article  having  re- 
quired fcrvice  for  five  years  as  an  advocate  in  the  college  of  juftice, 
the  judges  neither  could  nor  ought  to  have  expounded  it  other- 
vife,  than  that  attendance  for  five  years  in  the  court,  vchere  he 
was  to  ferve  as  an  advocate,  was  necciTary.  But  if  the  meaning 
of  the  word  fervice  <veraA  itfelf  doubtful,  the  obvious  intention 
of  the  ar^cle,  and  the  known  condltutlon  of  the  college  of  juftice, 
would  be  fufficient  to  determine  it  to  that  fenfe,  in  which  the 
judges  have  underftood  it. 

Advocattfs  are  not  admitted  in  Scotland  as  gentlemen  are  called 
to  the  bar  in  England,  after  a  certain  fuppofed  attendance  on  the 
courts,  whereby  they  are  prefuoifd  to  have  arrived  at  a  reafonable 
knowledge  of  the  laws  and  forms  of  proceeding  proper  to  their 
country.  But  in  place 'of  the  municipal  law  of  Scotland,  gentle* 
men  intending  to  enter  advocates,  apply  themfclves  to  the  liudy 
of  the  civil  law  generally  in  foreign  univerfities  *,  upon  that  hw 
only  they  are  tried,  without  the  lead  examination  into  a  fuppofed 
knowledgr  of  the  laws  of  their  own  country,  and  if  they  arc  found 
pofTciTed  of  a  reafonable  degree  of  knowledge  of  that  law^,  they 
are  admitted  advocates.  Thus  it  happens,  that  an  advocate  at 
his  admifRon  is  not  prrfumed  to  know  the  lead  title  of  the  mu- 
nicipal law  of  Scotland,  or  of  the  forms  of  proceeding  foneceflary 
towards  the  right  didribution  of  judice ;  nor  has  he  any  other 
method  to  arrive  at  knowledge  in  thefe  matters,  but  in  a  clofe  at- 
tendance on  the  courts,  where  experience  and  obfervation  may 
perfe£k  his  fkill. 

Taking  this  to  be  the  cafe,  and  fuppofing  that  by  the  article  of 
the  Union  the  nation  intended  to  fecure  to  itfelf  judges  of  know- 
ledge and  experience,  what  mud  be  the  meaning  of  the  word 
fervice?  An  advocate  of  five  years  danding  withotit  attendance, 
knows  probably  lefs  of  the  civil  law,  without  knowing  more  of  the 
municipal  law  and  form  than  when  he  was  admitted :  an  advo- 
cate of  five  years  danding,  attending  on  the  courts  during  that 
fpace,  is  in  a  way  of  attaining  a  thorough  knowledge  of  the  lav) 
^nd  forms  of  his  country. 

As  the  law  thus  cxprefsly  requires  five  years  fervice,  it  is  a 
quedion  how  far  the  judges  could  take  upon  them  to  overlook 
even  occafional  abfence  of  days  or  weeks ;  but  furely  where  the 
abfence  is  habitual^  and  the  fervice  only  cccaftonaU  infomuch  that 
the  appellant  does  not  think  fie  to  affirm  that  he  ferved  more  than 
15  fcffion  months  in  almod  feven  years,  no  one  can  imagine  that 
the  intention  of  the  lawj  which  requires  full  five  years  fervice,  it 

aofwered 
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infwered  by  accidental  attendance  for  the  half  of  that  tlm^ ;  or 
that  the  power  of  expounding  laws  entrufted  with  the  judges  is 
fo  arbitraryi  that  they  can  conftrue  the  half  to  be  equal  to  the 

The  refpondents  never  imagined,  that  the  office  of  member  of 
parliament  was  inconfiflent  with  that  of  an   advocate:  but  then 
they  lake   it  to  be  certain  that  attendance  in  the  parliament  at 
"Wcllminiler  is  inconfiftent  ^v^  fervice  in  the  collejjc  of  juftice  at 
Edinbar^hy   during  the  Jpact  of  fuch  attetuiance.      The  appellant 
agrees  ihat  he  attended  locally  at  Wvllminllcr  ever  fince  his  ad- 
miffioni  txcept  about    15  fcflion   months:  his  attendance  there, 
then,   made  it  impoffiUe  for  him  to  be  where  he  ought  to  have 
fevued  to  qualify  himfclf  lor  the  character  of  a  judgf,  in  the  terms 
of  law;    and,  confcquently,   though  the   offices  are,  abftraflly 
fpeaking,  confident,  yet  fince  the  atUndance  in  the  one  has  made 
^\tfervice  in  the  other  impradlicable,  it  has  the  fame  efTcA  in  the 
prcfcnt  queftion,   as  if  the  ofSces  were  truly  inconfiftent.     The 
fame  thinj;  hohls  g-  od  as  to  ihtr  other  office  of  commiflioner  of 
inquiry ;  b^caufc,  as  has  been  before  taken  notice  of,  the  office 
hours  of  that  com.niffion  were  the  fame  ^^ivh  the  hours  of  bufi- 
nefs  in  thr  Court  of  Seffion. 

The  refpondents  agree,  that  ahfetttta  rfipuhlica  raufa^  faves  to  a 
man  all  privilrjres,  whereof  he  ftood  poflclled,   when  firll  he  un- 
dertook public  fervice :  and   confequently,  that  if  the  appellant 
had  been  qualified  by  fcrvtcc  as  an  advocate  to  be  a  judge,  before 
he  attended  tlie  parliament,  he  could  not  have  loft  that  qualifica* 
tion  by  his  abfence.     But  they  can  by  no  means  agree,  that  a  man 
by  entering  into  the  fervice  of  the  public,  can  acquire  a  qualifica-* 
tion  which  the  law  has  faid,  can  no  other  way  be  come  at»  than 
by   fervice  in  a  particular  ftation.     The   let{iflature   thought  five 
years  fervice  as  an  advocate  abfolutcly  neccffary  to  furnifh  a  pcr- 
fon  with  thdt  knowledge  and  experience,   that  is  requifite  for  a 
judue:  now  unlefs  five   years  fervice  as  a  member  of  the  Houfe 
of  Commons  flnll   be  thought  as  prpper  a  mean  of  arriving  at 
knowledge  and  experience  of  the  laws  and  forms  of  proceeding 
in  Scotland,  as  five  years  fervice  in  the  Court  of  Seifion,  the  ap- 
pellant's attendance  in  parliament  brings  him  as  little  within  the 
meaning,  as  it  does  within  the  words  of  th^  article  of  Union. 

After  hearing  counfcl.   It  is  ordered  and  adjudged y  that  the  tn»  JnJgmeni^ 
terlocutory  fentenca  of  the  iZth  of  Decani cr   1721,    the  2(>th  (f  ^^^^' 
January  following,  and  Sth  of  June  \']22,  c  0771  plained  of  in  the /aid 
appeal^  be  r ever  fed :  and  it  is  further  ordered  and  adjudged^  that 
the  appellant  Patrick  Haldane  be  forthwith  put  upon  trial  according 
to  htu* 

For  Appellants,        Rob.  Raymond*     Ro.  Dundas» 
For  Refpondents,     Dun,  Forbes*        Sam,  Alead, 


Annexed  to  the  cafe  for  the  refpondents  is  qiven  the  foUowIngr 
abftra£l|  faid  to  be  taken  from  Mr.  Ualdane's  condefcendancet 

of 
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of  the  limes  at  which  he  afHrmed  that  he  fervcd  in  the  cniuli 
from  the  lime  of  his  adtninian  till  the  <late  of  his  majcftj'i  kllO, 
naminating  him  to  be  a  judge. 


SelTiotifi  fmcc  his  admillioii,  during  which  he 
might   and  ought  to  have  fcrved. 


'P 


tn  the  Winter  Sedion  T714-15,  from 
8  Jaiiusry  to  lift  February 
nmerSi;flion  1715 
Winter  SslTion  Fallowing 
Summer  ScfTion  1716 
Winter  ScfTmn  following 
Summer  Seffion  1717 

Iter  Seflion  following 
Summer  Seffion  1718 

icr  Sedion  following 
Summer  SelTion  1719 
Winter  Scdion  following 

ummcr  Scflion  nao 
Winter  SciTion  foltowing 
Summer  Seffuin  1721 
Winter  Sc/Iion  following,  from  i  Noif, 
12  Deuember 

Sfffion  time  in  all 


The  rcfpondents  flate,  that  every  article  cf  Mr.  Haldane's  no*- 
fervice  in  tliis  abfirafl  is  vouchtd  by  his  own  words,  excepiinj 
the  firft  of  one  week,  and  two  days,  which  is  Hated  by  conjcflure 
upon  his  own  acknowledgment,  that  during  the  {itit  SelGon  he 
was  abfcnt  for  fome  few  days  about  his  cItClion  to  parJiimcul- 
And  all  the  articles  llated  to  his  account  as  firvice,  depend  Gngljr 
upon  the  credit  of  his  own  affcrtion,  tbe  rcfpondenls  having  i3 
»long  denied  that  lie  ferved  with  them  as  un  advocate:,  uufi 
Upon  fouie  few  occafions. 

On  the  iilt  of  Jinuary  1724,  the  preffnt  appellants  pr^feniei 
a  petition  to  the  Houfe  of  Lif  s,  eonijil.iinin;i  ul  tlje  further  pro- 
ceedings of  the  Court  of  Scfiior;,  after  ihc  judgment  given  oniliJ 
appeal;  but  the  Journals  do  not  Hate  the  particular  gricTanO. 
This  petition  was  referred  to  a  committee  to  confider  and  repotti 
no  report  appears  upon  the  Juutnals,  but  an  act  was  paiTcd  in  tbc 
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ftme  Seflion  of  parliament,  <'  for  explaining  the  Itv  concerning 

*<  the  trial  and  admiflion  of  the  Ordinary  Lords  of  Seflion.''    This  i«.G.iai9> 

acl  of  parliament  gives  his  majefty  the  right  of  judging  in  future^ 

with  regard  to  the  matters  fimiliar  to  that  which  was  at  ifiuc  by 

the  prefent  appeal. 


Kenneth    Mackenzie,    brother    of  •  George  Cafe  95. 

Mackenzie  of  Balmuckie,  Roderick  Mac- 
kenzie younger  of  Reidca(Ue>  Lewis  Mac<^ 
kenzie  his  brother^  Donald  Mackenzie  of 
Kilcowie,  John  ChiOiolin  of  Slnockfin, 
and  Archibald  Chifholm  his  brother.  Appellants  ; 

Mr.  Daniel  Mackiliigin,  and  Mr.  John  Mac- 
killigin,  Miniders  of  the  Gofpel  at  All- 
nefs^        ..•••«       Refpondents^ 

6th  Feb*   1722-3. 

S/iulxie,'^s4rt  and  Ptfrr.— C^rttin  pnfons  who  were  prefeot  whb  the  rebelfl^ 
(under  the  command  of  Lord  Seaforth,)  when  a  fpuiliie  was  commitccdy 
are  fuund  liable  in  damages,  conjun^ly  and  kferalljy  for  the  damages  coai« 
mi  tied  by  the  fa/d  party. 

The  an)ount  of  tiie  damages  afceitained  by  the  oaths  of  the  purfuers. 

Inrereft  allowed  from  the  day,  after  the  party  of  rebels  had  left  the  preinilefl 
fpuilzied. 

Co/is  ami  Exf>rncet. — The  appellants  having  failed  to  appear,  on  the  day  appointed 
tor  huringy  the  lefpondents*  are  beard^  and  the judgn^eiit  affirmed  with  ioo/« 
cofts. 

iN  May  17 18  {a\  the  rcfpondent  Daniel,  in  his  own  righti  and 
-*•  by  virtue  of  a  factory  from  the  prcfbytcry  of  Dingwall,  and 
the  other  refpondent  John,  brought  an  aAton  of  fpuilzie  againft 
the  appellants,  before  the  Court  of  Seflion,  for  fatisfadion  of 
certain  damages  occafioned  by  the  appellants ;  and  the  refpond- 
en t  dated,  that  upon  Monday  the  loth  of  0£lober  1715,  the 
appellants  with  a  party  of  armed  htghlandmen,  under  the  com- 
mand of  the  l^ite  Earl  of  Seaforth,  came  to  the  village  of  AUnefs 
where  the  refpondents  reflded,  and  continued  there  till  Saturday 
the  isth,  during  which  time,  they  took  poflefBon  of  the  houfes 
of  the  refpondents,  carried  off  a  great  part  of  the  boufliold  fur- 
niture, and  cut  and  deflroyed  the  reft,  carried  off,  or  tore,  and 
deltroyed  all  the  refpondent  Daniel's  books,  and  like  wife  a  library 
of  booka  belonging  to  the  prefbytery  of  Dingwall,  and  like  wife 
two  parochial  libraries,  of  all  which  the  refpondent  Daniel  wa» 
the  keeper,  deftroyed  all  their  corn,  and  cut  and  deftroyed  die 
planting,  and  every  thing  of  value  that  could  be  found  belonging 

(«)  This  li  entUely  taken  from  the  cafe  f«r  the  itfpoodciitt ;  none  appeari  for  the 

appeUaatt,  sad  u  they  ddirted  tlie  appeal,  U  la  probiWc  tbat  aoAC  wai  pttfeftteU  for 

to 
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to  either  of  the  rcfpondcnts,  who  upon  the  approach  of  the  f^iJ 
rebels  were  obli}:;ed  to  fly  for  their  own  fafety,  and  live  private  for 
fome  time ;  and  could  not  return  to  their  houfes  for  above  five 
months. 

The  appellants  made  defences,  in  general,  denying  the  libel ; 
and  a  (Irfencc  o{  aiiln  was  alio  fet  up  by  the  appellants  Roderick 
and  Donald  Mackenzie.  In  June  1720,  of  coif'-nt,  a  commif- 
Con  was  granted  for  examining  witnefles  by  the  rtfpondent^  to 
prorvc  their  libel,  and  for  the  appellants  to  prove  their  defences; 
and  accordingly  fcveral  witnefles  wrre  examined  for  the  refpond- 
ents,  but  none  were  examined  by  the  appellants  j  and  the  term 
was  circumduced  againd  them. 

Thecaufe  coming  to  be  heard,  the  appellants  did  not  appear^ 
but  the  Court  having,  heard  and  confuiered  the  depofitions  in  the 
caufe^  on  the  8th  of  July  f  7^t,  "  found  it  proved,  that  at  the 
"  time  libelled  a  party  of  the  rebels,  which  were  then  under  the 
«'  command  of  the  laie   Earl  of  Sea  forth,  came  to  the  town  of 
«  Allnefs,  within  which  the  refpondents'  houfes   are    fituated; 
*<  and  that  the  faid  party  continued  there  feveral  days,  ^nd  that 
*<  by   the   faid    party,  the  refpond«i|^   Mr.  DaniePs  houfe  wai 
"  plundered,  his  doors,  trunks,  andchefts  broken  open,  and  his 
<<  books  and  the  plenifhing  and  furniture  of  the  houfe  carried  off 
*<  and  dellroyed ;  and  that  his  growing  corns,  his  corns  in  his 
*<  barn,  and  barn-yard,   and  his  peats  and  herbage  of  his  yard  ^ 
**  were  alfo  confumed  or  dcftroycd  by  the  faid  party  :  And  alfcp 
*<  found  it  proved,  that  at  the  faid  time,  and  by  the  fame  party 
•*  the  rcfpondent  Mr.  John  Mackilligin'^  houfe  was  rifled,  hi 
**  plenifhing  carried  off,  his  corns,  peats,  and  planting  dcftroycd 
**  and  his  bee-hives  and  the  locks  and  doors  of  his  houfe  carrie 
•«  off;  and  found  it  proved,  that  the  appellants  were  all  of  th 
•*  faid  party ;  and  found  the  defence  of  alibi  not  proved ;  an 
•*  alfo  found  that  the  aforefaid  qualifications  proved  are  relcvtn 
'<  to  infer  that  the  appellants  were  art  and  part  in  the  commiOi 
**  of  the  above  fpuilzies  ;  and  that  they  arc  therefore  Uable  co 
'*  junflly  aod  fcverally  ittfolidum  for  the  damages  which  w< 
^'  thereby  done  to  the  faid  Mr.  John  and  Daniel  Mackilligins,  re 
^*  fpondents ;  and  remitted  it  to  the  then  next  week's  ordinaries 
••  or  to  either  of  them,  to  take  the  faid  Mr*  Daniel's  oath  in 
^  litem  on  the  particulars    and    the  extent    and  value  of  his 
••  damages,  and  on  the  violent  profits.** 

The  refpondent  Daniel  having  been  examined  fwore  to 
the  extent  of  his  damage?,  and  exhibited  an  inventory 
thereof;  and  on  the  28th  of  July  1721,  the  Court  •*  Having 
*^  confidered  the  inventories  referred  to  by  the  refpondent 
**  Daniel  in  his  oath,  and  having  advifed  the  faid  oath,  found  the 
<<  appellants  liable  conjun£tIy  and  feverally  to  the  faid  Mr.  Daniel 
**  Mackilligin  for  the  values  of  the  books  in  the  two  inTcntories 
**  produced,  and  alfo  for  the  fums  in  the  inventory  of  the  goods 
**  fpuilzied  from  the  faid  Mr.  Daniel,  extending  in  all  to  the  fund 
**  of  2482/.  I2X.  Scots,  and  for  the  intereft  of  the  faid  fum  from 
*^  the  1 6th  day  of  0£lober  1715  years  1  and  in  time  coming  during 

3t  •*  the 
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**  ihe  not  payment,  deducing  as  is  deduced  in  the  above  c^ilcul 
"  the  value  of  the  hooks  which  the  faid  Mr.  Diniel  expecls  to 
"  get  back;  and  alfo  found  the  defenders  liable  to  Mr.  Daniel  for 
"  the  expencc  of  this  procefs,  and  for  his  pcrfonal  cxpencc  in 
**  attending,  ju  fo  far  as  the  fame  ihould  be  found  ncceflary  or 
**  reafonable ;  and  remitted  to  the  Lord  Ordinary  in  the  caufe  to 
**  liquidate  t!ie  expence  of  the  procefs  according  to  the  regula- 
"  tions,  and  to  modify  the  pcrfonal  expences."  And  the  Lord 
Ordinary  accordingly  decerned  for  Daniel's  expences  amounting 
to  64J/.  pj.  4^.  Scots.  The  appellants  having  reclaimed,  the 
Court,  on  the  29th  of  July  1721,  adhered  to  thefe  interlo- 
cutors. 

The  refpondent  John  being  examined  upon  a  commiffion,  alfo 
fwore  to  the  particulars  which  he  had  loft,  and  the  values  thereof; 
and  the  Court  pronounced  another  interlocutor  (j)  of  thr  fame 
nature  in  John's  caule,  and  decerned  the  appellants  to  make  him 
f.itisfaftion  for  the  fum  of  1279/.  1^'  Scots,  with  intereft  ;  and 
his  expences  were  decerned  for,  amounting  to  134/.  16/.  Scots. 

Borh  thefe  decrees  having  been  extracted,  the  appellants  brought 
an  aclion  of  reduction  ;  but  after  a  hearing  of  the  caufe  on  the 
24th  of  July  1722,  the  Court  "  repelled  the  rcafons  of  reduc- 
Lioni'*  and  to  this  interlocutor  they  adhered  on  the  31ft  of 
July  1722. 

The  appeal  was  brought  from  "  feveral  interlocutory  fentences  Entered, 
^*  or  decrees  of  the  Lords  of  Seffion  of  the  2Sth   of  July  1721,  »jOa. 

•  23d  February  172 1-2,  and  the  affirmances  thereof  the  24th  and  *'**• 

•  3:lt  of  July  1722." 

Heads  of  the  Appellants*  Argument. 

Whatever  damige  the  rtfpondents  may  have  fuftained|  there 
v-as  no  proof  that  the  fame  was  occafioned  by  means  of  the  ap- 
^dlants,  or  that  any  of  them  took  any  of  the  refpondcnts' goods* 
*  X  gave  any  ordc^vs  for  fo  doing  \  it  were  therefore  unreafonable 
r^  load  them  with  muking  reparation  for  what  damage  the  refpon- 
cnts  fuftained. 

There  is  no  proof  of  the  value  of  the  rcfpondents*  damages^ 
tjt  their  rcfpe£live  oaths  in  litem  ;  which  was  an  indulgence  they 
id  not  fo  much  as  pray  to  be  allowed  by  their  libel,  and  confe- 
ucntly  must  avoid  the  decree  as  being  ultra  petita^  efpecially 
nee  the  aflion  was  not  commenced  foon  after  the  damage 
one. 

The  decree  gives  the  rtfpondents  intereft  for  their  feveral  de- 
'^ands  from  the  i6\}\  of  O£lober  171  J,  though  in  the  libel  the. 
'large  is,  that  the  fafts  were  committed  on  one  or  other  of  the 
^ys  of  September,  October,  November,  December,  January,  or 
^cbruary  of  the  faid  year. 

The  appellants  are  decreed  jointly  and  feveraUy,  to  pay  the 
^fpondents  their  damages,  though  it  was  not  pray(;d  by 
ibcl. 

^  («)  The  date  it  not  mentioned  ;  hut  it  tppeari  to  ban  been  the  iatcrlocator » 
^cbroary  X7>i-»i  wbicbwM  appealfd  from. 

Ff  .        The  . 
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The  refpondent  Daniel  had  allowance  for  the  expences  of  both 
a£lions«  and  his  perfonal  expence  in  attending  the  fame ;  and  yeti 
by  the  dectee  in  favour  of  the  refpondent  John,  he  is  likewife 
allowed  his  expences*,  fo  that  the  appellants  were  fubjedled  to  a 
double  payment  of  expences. 

Heads  of  the  Refpondents^  Argument, 

It  appears  by  the  proofs  in  the  cauft?,  that  all  the  appellarts 
were  prefent  in  the  village  of  AUnefs  with  the  armed  Highlanders  \ 
that  feveral  of  them  were  in  the  refpondents'  houfes  at  that 
time;  and  that  during  the  time  the  appellants  and  the  rebels 
were  there,  the  houfes  of  the  refpondcnts  were  plundered  by  the 
faid  rebels,  and  every  thing  therein  carried  off  and  dcftruyed. 
Thefe  fa£ls  being  eflabliflied,  the  decree  againd  the  appellants 
muft  be  juil ;  for  where  a  number  of  men  commit  violence,  it 
may  be  very  difficult  (nor  indeed  is  it  neceflary)  to  prove  the  p^tr- 
ticular pcrfons  who  deftroyed  or  took  away  the  goods:  It  is  fufli- 
cient  to  prove  that  the  injury  or  damage  was  done  by  fuch  a  party, 
and  that  the  appellants  were  of  that  party,  which  is  fufficienily 
proved  by  a  multitude  of  witneiTes. 

An  oath  in  litem  is,  by  the  law  of  Scotland,  as  much  the  de« 
termined  method  of  proof  where  a  fpuilzie  is  libelled,  as  writ  or 
witnefles  are  in  any  other  cafe  ;  and  indeed  in  mod  cafes  of  thxt 
nature,  any  other  proof  is  impoflible :  And  no  man  in  his  libel 
is  obliged  to  fet  forth  the  method  of  his  proof,  and  confequently 
this  decree  has  proceeded  regulaily  and  according  to  the  ufual 
forms  in  fuch  cafes.  The  zfXxon  was  commenced  in  May  1718, 
which  will  avoid  any  obje£lion  from  delay. 

The  libelling  of  a  fpuilzie  in  its  own  nature  implies  violent 
profits,  damages,  and  expences ;  that  is,  where  the  nature  of  the 
thing  fpuileicd  admits  of  violent  profits,  they  are  decreed  \  other- 
wife  the  Judges  decree  intereil :  aiid  the  decree  has  been  very  in* 
dulgent  to  the  appellants  in  giving  intereft,  for  ctrt^sinly  tiie 
refpondents  mud  have  fuftained  much  greater  damage  \  and  tlicir 
demand  thereof  was  adually  libelled.  It  appears  by  the  proors 
that  the  rebels  came  to  the  village  of  Alinefs  on  Monday  the  lotb) 
and  continued  till  Saturday  the  J5th  of  O£lober,  during  whiJi 
time  the  damage  was  done  ;  and  it  was  therefore  regular  to  de- 
cree intereft  from  the  1 6th  of  0£lober,  fince  before  that  time  the 
damage  was  done. 

A  fpuilzie  being  libelled  againd  f-veral  perfons,  it  imports  their 
being  liable  jointly  and  feverally ;  for  fince  they  were  all  acoeffarf 
to  the  wrong,  the  judgment  was  rightly  pronounced,  and  the  faoic 
is  particularly  fo  libelled. 

The  refpondent  John  has  no  allowance  for  expences,  but  fuch 
as  were  not  allowed  to  the  refpondent  Daniel ;  and  therefore 
the  appellants  are  not  liable  to  a  double  payment;  and  r]<c 
refpondents  conceive  that  the  Court  has  made  them  but  t'Uc 
juft  and  ufual  allowances  in  cafes  of  fpuilzie,  which  indeed  2«e 
lefs  than  the  h»lf  of  the  expences  which  the  refpondents  were  out 
of  pocket. 

Whereas 


CASKS   OS  APPEAL   KOM  tCOlXAKD*  43$ 

Whereas  this  day  was  appointed  for  hearing  amnfel  upon  this  appeal  Judgmeot, 
d  anfwers  :  Counfel  appearing  for  the  rdpmdents^  but  no  counfel  J  ^^ 
■  the  appellants  J  and  the  refpondents*  counfel  being  heard  and  with" 
a^u/if  It  is  ordered  and  adjudged,  that  the  petition  and  appeal 
dif miffed  s  and  that  the  interlocutory  fentences  or  decrees  therein 
nplaitud  of  beajprmed  :  And  it  is  further  ordered,  that  the  appel- 
Its  do  pay,  or  caufe  to  he  paid  to  the  refpondents,  the  fum  of  lool. 
•  their  cofts^  in  refpeft  of  thefaid  appeal. 

For  RcfpoBdcnts,         Ro.  Dundas^        Will.  Hamilton. 


mes  Macphcrfon,  of  Killyhuntly,        -        jfppeUanf;      Cafe  97; 
►hn  Macpherfon,  of  Dalrady,  -  ReffondenU 

mhFeb.  1722-3. 

Trii^^-QualificatieBs  of  tniil  foond  to  be  invlevant* 

nHIS  appeal  related  to  certain  deeds  executed  in  favour  of  the 
^  refpondent,  by  Elias  Macpherfon)  of  InvereAie,  being  con* 
yances  of  his  whole  eftate,  bearing  to  be  for  onerous  confidera« 
ms,  and  containing  abfolute  warrandice.  Thefe  deeds  were 
;ecuted  in  1693,  ^^94>  '^95>  ^^^  i6y6« 

The  appellant's  father  had  a  wadfet  upon  the  eftate  of  this 
lias;  and  Elias,  on  the  7th  of  February  16961  conveyed  his 
;ht  of  reverfion  of  this  wadfet  to  a  tru(tee  for  the  appellant's 
ther,  by  a  deed  bearing  to  be  for  onerous  confiderations.  Elias 
fo  executed  an  inftrument  on  the  fame  7th  of  February  16969 
daring  upon  his  foul  and  confcience,  that  the  deeds  formerly 
:ecuted  by  him,  in  favour  of  the  refpondent,  were  in  truft 
ily. 

After  this  period,  on  the  24th  of  February  1696,  Elias  exc- 
ited another  deed  in  favour  of  the  refpondent,  reciting  certain 
>nds  formerly  granted  by  him  in  the  refpondent's  favour  for 
oney  lent,  and  that  the  fame  bonds  being  returned,  he  acknow- 
dged  the  fame  as  the  price  of  his  eftate  remaining  unencumbered 
ith  wadfets*     Elias  died  without  iflue,  and  the  refpondent  having 
ken  fteps  for  the  redemption  of  the  wadfet  now  belonging  to 
Le  appellant,  the  appellant  brought  an  a£lion  of  declarator  before 
le  Court  of  Scflion,  to  have  it  declared,  that  all  the  deeds 
irmerly  executed  by  Elias  Macpherfon,  in  the  refpondent's  fa^ 
>ur,  were  only  in  truft  for  the  grantor*     In  this  a£tion  he  in* 
[led  that  the  caufe  of  zfkion  having  arifen  before  the  z€t  1696  i6f$tc»D 
,25.  was  pafled,  the  truft  might  be  proved  by  other  means  tluin 
Tit,  or  oath  of  party,  he  founded  upon  the  declaration  of  foul 
nd  confctence^  and  other  fpccial  circumftances  io  the  fituatioa  of 
\t  parties* 

Ff  a  The 
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The  refpoudent  made  defences,  and  after  fundry  proceevllngs 
the  Court  on  the  13th  of  July  172 1,  *^  found  that  the  quilifica- 
*'  tions  of  irud  alledged  by  the  appclUnt,  are  not  relevant  and 
**  therefore  aflbilzied  the  rcfpondcnt  and  decerned." 

The  appellant  gave  in  fcvtral  petitions  againd  this  interlocutor, 
but  the  Court  on  the  28th  and  29th  of  July  1721,  and  pch  of 
February  1722,  "  adhered  to  their  former  interlocutor." 

The  appeal  was  brought,  •*  fevcral  interlocutory  fentcnces  or 
<^  decrees  of  the  Lords  of  iSeflion  of  the  13th,  28th,  aild  29th  days 
"  of  July.  1 72 1,  and  pih  of  February  172  2." 

(The  paiticuir.r  circumdances  of  the  cafe  are  dated  nt  confidcr- 
able  length  in  the  appeal  cafes,  but  not  with  fuIHcicnt  didindlnefs, 
to  render  an  abridgement  of  them  ufeful.) 

After  hearing  counfel,  //  //  crdered  and  adjudged  that  the  Ja'ul 
petition  and  appeal  be  difmijfed^  and  ikat  the  interlccuiory  fentences  or  </<> 
crees  therein  complained  oj  be  affirmed. 

1 

For  Appellant,     Ro.  Dundas.        C.  Talbct. 
For  Rcfpondcnt,  Dun,  Forbes,     Will,  Hamilton, 


Cafe  98.  Alexander  Murray,  of  Broughtoii,  Efq  ; 
George  BuIIerwell,  Gentleman, 

Ex  parte  {a) 

1 2th  Feb.  1722-3. 


Appellant; 
Refpondenl 


Prccr't.— In  a  compstUIon  between  two  perfoni,  claiming  to  hi  heirs  tw" 
eftate,  the  inqucll  retufed  tj  icrour  either  of  them.  One  of  the  parties  ib*.". 
ae'tioa  of  reaudion  aod  dcclaiator,  calls  the  o'.her  at  a  defender:  a  thir^ 
claimant  now  craves  to  be  aJinittcd,  as  a  defender  in  this  adion,  fiati.ng  himfel' 
to  be  in  the  fame  degree  of  propinquity  with  the  other  defender,  which  &i 
porfuer  acknowledged.  The  Cruit  having  rcfufed  to  admit  this  third  parij 
as  a  defender  in  that  adlioo,  the  judgment  ii  reverfed,  ex  f  arte. 

JAMES  Earl  of  Annandale  died  about  80  years  ago,  Icavinj^  no 
heirs  of  his  own'  body,  and  in  default  of  them,  his  eftate 
went  to  the  daughters  of  Sir  James  Murray  of  Ccckpool,  pater- 
nal uncle  to  the  faid  earl.  The  appellant,  and  the  Vifcountcfs  ci 
Stormont,  were  defcended  from  tliefe  daughters. 

The  rcfpondcnt  laid  claim  to  the  eflatc  of  the  faid  James  Earl 
of  Annandale,  in  the  charafter  of  his  ncareft  heir ;  and  took  out 
a  brieve  from  Chancery  for  ferving  himfelf  neareft  heir;  and  gave 
in  his  claim  to  the  inqueft  accordingly.  The  Vifcountefs  of 
Stormont,  appeared  as  a  party  by  her  counfel,  and  objected  to  the 
evidence  brought  by  the  refponJent,  as  no  wife  fufficient  to 
prove  that  he  was  heir,   or  at  ;jI1  related  by  defcent  of  lawful  ilfuc 

•■";';■'■''    '    ■■    •'!•    ■■■'''•''    ale  only,  fto  appearance  hariAS brJ 
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to  the  faid  earl ;  and  at  the  fame  time  fhe  having  alfo  taken  out  a 
brieve  from  chancery,  put  in  her  own  claim,  and  infifted  that  (he 
fliould  be  retoured  as  ncareft  heir  to  the  faid  earl.  The  jury, 
however  not  being  f;itisfied  with  the  evidence  adduced  by  either 
of  them,  gave  vcrdifts  againfl  thrm  hofh,  and  refufed  to  retour 
either  of  them  as  nearefl:  heir  to  the  Earl  of  Annan  iaie. 

The  refi^ondent  thereupon  brought  his  aclion  before  the  Court 
of  Seflion,  forf-rtting  alide  the  verdicl  of  the  jury  as  erroneous, 
and  to  have  it  found,  that  he  was  nearefl:  heir  to  the  earl.  To 
this  allien,  the  rffponf!'*  :t  called  the  Vifconntefs  of  Stormont  as 
a  party ;  but  took  no  'lotice  of  the  appellant,  who  (as  he  dates) 
is  the  undoahted  h:*ir  portioner  of  the  faid  Sir  James  Murray  of 
Cookpool,  father's  brother  of  the  faid  earl,  with  the  faid  Vif- 
counrc-fs  nf  Stormonr,  and  fo  equally  entitled  with  her  in  the  faid 
carl's  fuccefTion. 

The  appellant,  however,  rppeared  for  his  interell  by  hi^ 
counfel,  in  fupport  of  the  verdict  complained  of  by  the  refpond- 
cnt,  :in^  prayed  to  be  heard  againft  the  refpondcnts*  claim.  And 
the  Court  en  the  28th  of  February  1722,  •' found  that  the  ap- 
"  pellant  ought  to  be  admitted  for  his  intereft." 

The  refpondent  reclaimed,  fectlng  forth  that  he  had  not  made 
the  appellant  a  p  >rty  ;  but  that  the  a£lion  he  was  carrying  on  was 
of  no  prejudice  to  the  appellant,  the  fcope  of  it  bcin^  only  to  fet 
zddc  an  erroneous  verdict,  given  by  the  jury  to  the  prejudice  of 
the  refpondent :  and  that  it  would  be  ftill  entire,  and  more  pro- 
per for  the  appellant  to  appe.ir  before  another  jury,  which  would 
be  called  after  the  erroneous  verdidt  was  fet  afide,  and  there  to 
objefl  againd  the  refpondent's  claim. 

Affter  anfwers  for  the  appellant,  the  Court  on  the  21ft  of  June 
1722,  **  altered  their  former  interlocutor,  and  found  that  the  ap- 
*'  pellant  could  not  be  admitted  in  that  a£iion.''  And  to  this  in- 
terlocutor the  C^urt  adhered  on  the  30th  of  the  fame  month  of 
June  and  id  of  December  thereafter. 

The  apptral  was  brought  from  •*  feveral  interlocutory  fentences  Entered, 
"  or  decrees  of  the  Lords  of  Seflion  of  the  2id  and  3cth  days  '^  ^«^' 
"  of  June,  and  an  interlocutor  of  the  id  of  December  1722.**       *^"* 

Heads  cfthe  Appellanfs  Argument, 

Though  the  refpondent  has  not  made  the  appellant  a  party  to 
the  a£lion,  that  was  the  rrfpondent's  fault  and  error;  but  this 
cannot  hinder  the  appellant  from  appearing  as  a  party  tor  his  own 
interefly  and  to  defend  in  an  action,  the  fcope  of  which  was 
to  defeat  his  titles  to  the  edate,  and  fuccelFion  of  the  Earl 
of  Annandale.  Uefidcs,  by  the  nature  of  the  brieve,  all  perfons 
having  intered  arc  called,  by  what  is  named  in  the  law  of  Scot- 
land an  ediftal  citation. 

The  refpondent  ':«lmitted,  that  the  appellant  had  the  fame  in- 
tered and  concern  with  the  Vifcountcfs  of  Stormont,  and  corfe- 
quently  (ince  (he  is  a  proper  party  to  the  action,  the  appellant  mud 
be  fo  too.  The  appellant  likcwife  admitted,  ihat  the  appellant 
was  a  proper  party  to  objed  to  hii  claim  before  the  jury,  and  to 

F  f  3  have 
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hate  inGfted  for  fuch  a  rcrdiA  as  the  jury  gave,  confequently-h^ 

muft  be  a  proper  party  to  appear  tn  fupport  of  that  verdifly  and 

to  juftify  it  now  that  it  is  given. 

Toumal  WhertBS  this  day    was  appointed  Jor   hearing  counfel  upon   this 

11  Feb.        petition   and    appeal ;    counfel  appearing  for  the  appellant y    hut  no 

I?**-}*        counfel  for  the  refpondent ;  and  the  appellants  counfel  being  heard 

and  withdrawn^  It  is  ordered  and  adjudged^  that  the  interlocutory  fen-- 

fences  of  the  2ifi  and  30/A  days  ofjune^  and  the  interlocutor  of  the  \ft 

of  December  lafty  complained  of  in  the  f aid  appeal  be  r  ever  fed ;  and 

that  the  interlocutor  of  the  iSth  of  February ,  la/i  whereby  it  is  decreed y 

•*  that  the  appellant  ought  to  be  etdmittedfor  his  interefl*^  be  affirmed. 

For  Appellant^         Ro.  Dundas.       Dun.  Forbes. 


Cafe  99.  Thomas  Rigge,  of  Mortoun,  Efq;  -         appellant; 

Alexander  Abercrombie,  of  Tullibodie,  Efq;    Refpondent. 

\%th  March  1722-3. 

liftgotkntmGiPtr.-^The  refpondent  having  fent  money  by  the  appellant,. to  be  b? 

a  third  perfon  laid  out  in  liocky  in  his  own  nanQCj  on  thedeatb  of  this  thiid 

perlbn  the  appellant  could    not  wasrantably  lay  out  the  relpondenff  money. 

in  ftock,  in  his  the  appellant's  name. 
Pro0y.«- In  this  cafe  the  Ton  of  the  perfon  dfceaf'd,   having  by  letter  given  the 

firil   notice  of  the   traofa^ion   to  the  ret  p. 'U.  lent,  :md  mentiored  that  the 

appellant  hai  informed  the  writer  of  the  Icr.er,  that  he  h<id  given  the  re. 

fpondenc  his  option  to  ftano  to  the  batgain  or  not^  this  lecier  ii   held  10  be 

proof  of  fuch  optJAo  tendered. 

VN  Auguft  172O1  fome  communications  took  p).ice  between  the 
^  appellant  and  refpondent,  relative  to  the  invefting  of  money 
in  the  public  funds.  The  appellant  being  about  to  fet  out  for 
London!  the  refpondent  delivered  to  him  two  York  Buildings 
Co.  bonds  of  100/.  each,  with  an  open  letter,  addrefled  to  William 
Baird,  of  Auchmedden|£fq.,  then  in  London  :  This  letter  was  of 
the  following  tenor:  ''Edinburgh^  9th  Auguft,  1720.  Dear 
^  Coufen,  Receive  from  the  bearer  Mr.  Thomas  Rigge  of 
**  Mortoun>  advocate,  two  York  Buildings  bonds  of  100/.  ii-crling 
^  each^  bearing  intereft  Gnce  23d  February  laft,  payable  23d 
^  inft.  $  the  intereft  is  61. ;  the  une  is  marked  letter  A.  (No.  9.) 
<*  the  other  is  marked  letter  A.  (No.  309.)  I  have  filled  up  your 
^  name  in  the  indorfation  (a)  becaufe  I  dcfign  you  (hould  put  it 
<<  in  (locks  for  me  till  I  raife  more.  If  South  Sea  fubfcriptions 
<<  can  be  purchafed  at  5,  or  6,  or  7  hundredi  for  fo  much  ready 
<<  money,  Mr.  Rigge  will  join  the  equivalent  fum  of  mine  in 
*'  ready  money ;  and  if  you  can  procure  us  credit,  if  he  deCre 
^*  it  for  the  furplus  value  of  a  fubfcription,  I  fliall  make  the 
**  credit  good  as  you^  and  he  (hall  adjufl;  the  fum^  either  upon  our 

(«)  Theft  boada  mtn  pajabk  to  bearer,  and  needed  not  indorfeaeot. 

<<  bond 
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'<  bond  or  bill  payable  in  three  months.  But  if  you  think  South 
**  Sea  too  high,  then  I  deiire  you  may  purchafe  as  many  (hares 
^<  in  the  York  Buildings  as  fo  much  ready  moneyi  or,  if  you  get 
*^  credit,  for  as  much  more  as  that  will  purchafe ;  and  if  Mr.  Rigge 
«*  join  with  you  for  the  value  of  ready  money  in  credit,  let  uf 
^<  have  as  many  (hares  in  the  York  Buildings  as  can  be. 

<*  If  Mr.  Abercrombie  of  Glaflaughi  or  you  will  take  the  burden 
**  with  him  for  me,  for  the  faid  value,  or  for  four  or  five  hundred 
<<  pounds,  I  (hall  make  it  good,  and  nobody  needs  fcruple  his  fe- 
*<  curity.  What  ever  (lock  you  put  the  money  in,  let  me  have  the 
^<  (hare,  or  the  transfer  in  my  own  name,  becaufe  I  refolve  to 
«  Hand  to  it,  efpecialiy  if  it  be  York  Buildings,  whereas  thofe 
**  upon  the  pUce  may  incline  to  fell  frequently ;  and  I  am  not 
<<  fure,  but  I  may  come  up  myfelf,  or  at  leaft  remit  you  more 
**  money.  Let  me  have  your  anfwer  upon  receipt  hereof." 
When  the  appellant  arrived  in  London,  he  found  Mr.  Baird,  to 
whom  the  letter  was  addre(red,  at  the  point  of  death. 

The  rcfpondent  received  a  letter  from  the  appellant,  dated  at 
London^  the  23d  of  Auguft,  1720,  informing  him  that  his  friend 
Mr.  Baird  was  dead,  and  that  he,  the  appellant  had  made  no  bar- 
gain for  himfelf,  becaufe  he  thought  the  (locks  would  fall  lower. 
And  upon  the  9th  of  September  the  refpondent  received  a  letter 
dated  at  London  the  3d  of  that  month,  from  Mv.  Baird  the  fon  of 
the  deceafed,  acquainting  him  of  his  father's  death,  and  that  the 
appellant  told  him,  he  had  bought  South  Sea  Stock  at  780/.  per 
cent,  and  was  willing  the  refpondent's  money  (hould  be  in  there 
or  not,  as  he  the  refpondent  pleafed ;  and  Mr.  Baird  mentions 
that  he  had  not  called  for  the  refpondent's  money  from  the  appel- 
lant, but  that  it  was  fafe  in  the  appellant's  hands.  About  this 
time  fecuredthe  great  fall  of  South  Sea  Stock. 

The  refpondent  on  the  12th  of  September  wrote  both  to  the 
appellant,  and  to  Mr.  Baird ;  he  told  the  appellant  that  having  heard 
of  his  friend's  death,  and  the  furpriiiDg  turn  of  the  Stocks,  he  did 
not  incline  to  meddlewith  South  Sea  Stock;  and  that  he  had  written 
to  Mr.  Baird,  jun.,  not  to  difpofeof  his  bonds  in  the  South  Set; 
The  refpondent  afterwards  received  a  letter  from  Baird,  dated 
20th  of  September,  acquainting  him,  that  the  appellant  had  got 
payment  of  the  two  bonds  from  the  York  Buildings  Company. 
The  refpondent  on  the  29th  of  September,  wrote  to  the  appellant 
requiring  his  bonds;  or  his  money  to  be  fent  back  immediately  : 
and  foon  after  he  received  a  letter  from  the  appellant,  without 
date,  but  appearing  to  have  been  written  about  the  end  of  Septem- 
ber, or  beginning  of  OAober,  mentioning  another  letter  form- 
erly written  by  him  to  the  refpondent,  but  never  received,  by 
which  letter  the  appellant  faid  he   wrote  the  refpondent,  that 
his   money  was  put   in  with  the  appellant's  own  in  South  Sea 
Stock  at  780/.  per  cent.,  including  the  dividend,  by  the  advice  of 
Alexander  Abercombie,  of  Glaflaugb,  Efq.^and  Mr.  Baird,  jun.» 
on  the  31(1  of  Augud. 

The  refpondent  brought  his  aftion  before  the  Court  of  Seflion 
againft  the  appellant,  to  have  the  money  from  the  fide  of  the 
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two  bonds,  repaid  with  interf  ft  from  the  time  they  were  difpofed 
of  by  the  appellant ;  Firjl^  bccaufe  Mr.  Baird  being  dead  the  ap- 
pellant had  no  ccniminion  to  difpofc  of  the  two  bonds  :  Secondly^ 
becaufe  the  commiifion  was  not  executed  in  the  terms  of  his 
letter  to  Mr.  Baird,  for  the  ftock  bought  with  his  money,  was 
taken  in  the  nrme  of  Mr.  Rigge.  The  appellant  made  defences 
to  this  aftion,  and  the  Court  on  che  i2ih  of  July  1722,  **  found 
*'  that  Mr.  B  lird  of  Auchmedden,  being  dead,  the  appellant  had 
"  no  power  to  uplift  the  money  from  the  York  Buildings  Com- 
•*  pany  ;**  and  in  purfuance  of  this  interlocutor  the  Lord  Ordinary 
on  the  14th  of  fame  month,  *^  decerned  in  terms  of  the  lybel." 

The  appellant  having  reclaimed,  infiding  that  it  was  the  cuftom 
of  the  York  Buildings   Company  to   piy   their   bonds    to   the 
bearer  without   indorfation,    or   any   other   title,    and    that    he 
according  to  that  cuftom  got  payment  of  the  bonds,  and  difpofed 
of  the  money  for  the  refpondent's  ufe  as  negotiornm  gejlor  :  after 
anfwers  for  the  refpondent  the  Court  on  the  2.'jth  of  Novembj'r 
1722,  **  found  that  Mr.  Baird  of  Auchmedden,  being  dead,  the 
**  appellant  might  warrantably  upliit  the  money,  and  employ  it 
"  for  the  refpondent's    behoof  Z)^  ^  fiegotiorutn  geJ!or ;  but  found 
*'  that  the  documents  produced  do   fulFiciently  make   it  appear, 
^*  that  he  employed  the  money  and  made  a  bargain  in   his  own 
*'  name,  that  he  gave  tiie   refpondent  an    option    whether  he 
**  would  accept  of  the  bargain  or  not,  and  that  the  firft  intima- 
'*  tion  of  the  bargain,  appears  to  have  been  made  by  a  letter  from 
<*  London  (a),  dated  3d   September,  and  that  the  refpondent  by 
**  his  letter  dated  from  Tullibodie,  the  12th  of  September  hav- 
**  ing  declined  to  accept  the  barg  in,    he  was  not  in  monty   nor 
**  bound  thereby."     The  appellant  reclaimed  againft  the  laft  part 
of  this  interlocutor,  infifting  that  he  did  not  give  the  refpondent 
his  option  ;  that  this  option    was  only  mentioned  in   the   letter 
from  young  Baird,  and  that  it  could  only  be  proved  fcrlpto  ul 
juramnto  of  the  appellant  :  and  the  refpondent  having  petitioned 
againft  the  firft  part  of  the  interlocutor;  after  mutual  an  fweri 
for   the  parties,    the   Court   on  the    I5:h  of  December    17221 
*^  found  that  the   appellant   having  taken  ftock  in  his  own  name, 
•'  though  for  the   behoof  of  the  refpondent,  this  was  not  to  be 
•'"•reckoned  warrantably  done,  tanquam  ne^^ucrum  ge/:ory  in  cafe 
**  by  the  forms  the  right  to  the  ftock  could  have  been  ftaied  in  the 
''  refpondent's  ptrfon,  by  taking  it  in  his  name  though  abfent 
•*  without  a  ktter  of  attorney  ;  but  if  it  could  not  be  ib  taken, 
**  found  in  that  c;»fe,  ftock    might  warrantably  be  taken  in  the 
**  appellant's  name,  for  the  behoof  of  the  refpondent  ;  and  found 
'*  that  the  letters  produced,  fufficiently  inftrudl,  that  the  appellant 
**  gave  the  refpondent  his  option,  whether  he  would  accept  the 
"  bargain  as  for   his  behoof  or   not,  and  adhere   to  that  part  of 
<'  their  interlocutor,  finding  that  the  firft  intimation  appears  to 
*'  have  been  made  by  a  letter  from  London,  3d  September  :  and 
•<  that  the  refpondent   by  his  letter  dated  at   Tullibodie^    12th 

(«}  The  letter  firom  Mr.  Baird  junior. 
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*^  Septf  mbcr,  having  declined  to  accept  the  bargain,  he  was  not 
•*  inmora^  or  bound  thereby."  And  in  purfuance  of  this  inter- 
locutor, the  Lord  Ordinary  on  the  19th  of  December  1722, 
••  deccrnrd  for  203/.  (lerling,  of  principal  and  intereft  due  31ft 
"  Aup[uft  i7-:o,  contained  in  the  faid  two  York  Buildings  Bonds, 
•*  with  the  intereft  of  the  faid  fum,  fincc  the  faid  3 1  ft  of  Auguft.** 

The  appellant  having  prefented    another  reclaiming  petition 

after  anfwcrs,  the  Court  on  the  9th  of  January  1723,  "  adhered 

**   to  that  part  of  the  interlocutor  of  the  15th  of  December,  find- 

*'  ing  the  letters  produced  fufficiently  inftrufl  that  the  appellant 

*'  gave  the  rcfpondent  his  option  whether  he  would  accept  of  the 

*'  bargain  as  for  his  behoof  or  not ;  and  adhere  to  that  part  of  the 

'<  faid  interlocutor,  finding  that  the  firft  intimation  appears  to  be 

^'  made  by  a  letter  from  London,  dated  September  3d,  and  that 

*'  the  refpondent   by  his  letter  dated  at  Tullibodie,   the  12th  of 

*'  September,  having  declined  to  accept  of  the  bargain,  he  was 

^'  not  in  mora  or  bound  thereby  ;  and   found  that  this  point  de- 

*.'  termining  the  caufe,  there  was  no  neceflity  to  determine  how 

*'  far  the  appellant's  a£ting  in  this  affair  Unquam  neg9tiorum  geftor 

"  was  warrantable." 

The  appeal  was  brought  from  '*  an  interlocutory  feotence  or  interal 
^  decree  of  the  Lords  of  Seffion  of  the  12th  of  July,  and  from  '^  J*"- 
**  part  of  an  interlocutor,  of  the  24th  of  Novembefi  and  from  *7**"5* 
**  certain  interlocutors  of  the  J5th  and  19th  of  December  17229 
"  and  9th  of  January  1723.' 


» 


Heads  of  the  Appellant* s  Jlrgument^ 

The  acUng  for  the  behoof  of  tbe  abfent,  and  ejus  nominf^  is 
slways  reckoned  one  and  the  fame  thing  ;  if  the  animus  and  in- 
tention of  the  mandator  are  anfwered,  it  is  not  material  by  what 
pcrfon.     The  order  was  to  put  the  money  in  South  Sea,  or  York 
Gildings  Stock ;  this  was  indifpenfibie^  as  being  the  fubje£l  of  the 
^Qandate^  and  it  could  not  warrantably  have  been  put  in  any  other 
'bpck :  but  as  to  the  modus  or  taking  the  fccurity,  that  does  not  alter 
^ecafc  unlefs  the  refpondent  will  (hew  any  prejudice  done  him 
^f  not  taking  the  Stock  in  his  own  name  ;  for   it  was  more  con- 
venient to  take  it  in  the  appellant's  name,  and  f«ived  the  ezpence  of 
^^'o  transfers  and  letters  of  attorney,  one  to  accept,  and  the  other 
^o  fell,  before  the  arrival  of  which  from  Scotland  the  market  might 
*avc  been  loft. 

As  the  perfon  to  whom  the  mandate  was  given,  was  dead,  it 
^ould  not  be  executed  by  him  ;  and  the  appellant  employed  his 
^''icnd's  money,  as  he  did  his  own,  with  no  other  view  but  to  fcrve 
^>m ;  and  if  (locks  had  rifen,  then  the  refpondent  would  have 
•*ad  the  advantage.  But  the  refpondent  did  not  anfwer  the 
•otters  for  thrcr  pofts  waiting  to  fee  whether  ftocks  would  rife 
^r  fall  ;  if  thev  had  rifen,  then  no  doubt  he  would  have  acknow- 
*edged  the  appellant's  good  offices. 

It  does  not  appear  by  any  legal  proof,  that  the  appellant 
&VC  the  refpondent  an  option  to  be  concerned  in  the  ftocks  or  not; 
^nly  Mr.  Baird  wrote  to  himj  that  the  appellant  bad  faid  fo  \  but 

this 
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this  16  not  fufficient ;  it  can  only  be  proved  fcrtpto  vel  jurananU 
of  this  appellant  htmfelf.  Befides  in  the  fame  letter  Mr.  fiaird 
fays  ^<  you  muft  by  firft  poft  let  Mr.  Regge  know  which  6f  the 
*'  two  offers  you  accept  of  $"  fo  that  fuppofing  fuch  choice  had 
been  really  given  to  the  refpondent,  yet  he  was  in  msru  in  not 
anfwering  Mr.  Baird's  letter  of  the  3d  till  the  1 2th  of  Septem- 
ber^  which  came  to  his  hands  only  on  the  1 7th. 

Heads  of  the  Refponienfs  Argument, 

The  refpondent  never  gave  any  commiffion  to  the  appellant, 
cither  to  buy  (locks  for  himy  or  to  take  up  his  money  from  the  York 
Buildings  Company ;  the  only  perfon  he  entruAed  with  the  ma- 
/fiagement  of  his  money  was  the  late  Mn  Baird  of  Auchmedden. 
The  only  truft  committed  to  the  appellant  was  to  carry  up  his 
money  to  London,  to  be  forthwith  delivered  to  Mr.  Baird.  And 
though  the  interpofition  of  a  negotiorum  gejior  may  be  allowed  in 
ordinary  affiairs,  yet  the  refpondent  believes  no  man  will  be 
allowed  to  game  or  pra£life  Jiochjohhlng  with  another  perfon's 
moneyi  without  an  ezprefs  commiflion  diredly  given  to  htm  for 
fo  doing. 

Though  the  refpondent  had  cxprefsly  entrufted  the  appellant 
with  the  management  of  his  money,  yet  he  was  not  boiind  to 
take  a  &are  of  any  bargain  made  by  the  appellanty  unlefs  the 
appellant  had  given  him  immediate  notice  thereof  by  fuch  a  writ- 
ing under  his  \iZtiAy  as  would  have  obliged  the  appellant  by  the 
laws  of  Scotland  to  have  given  the  refpondent  a  (hare  of  the 
profits,  in  cafe  any  had  arifen  from  fuch  bargain  ;  and  the  appel- 
lant never  having  given  any  fuch  notice  to  the  refpondent,  it 
would  be  hard  to  oblige  him  to  iAke  any  (hare  of  the  lofs,  &nce  be 
was  no  wife  entitled  to  any  (bare  of  the  profit  in  caie  any  bad 
arifen. 

As  foon  as  the  refpondent   had  any  notice  that  the  appellant 
pretended  he  had  made   any  bargain  upon  the  refpondent's  ac- 
count, though  the  notice  was  fent  by  a  third  party,  and  three  days 
after  the  pretended  bargain  was  made  \  yet  the  refjpondent  was  (b 
diligent  as  to  write  by  the  very  next  poft  to  the  appellant,  declaf* 
ing  that  fince  his  friend  whom  he  had  entrufted  was  dead,  he 
would  have  nothing  to  do  with  the  (locks  nor  venture  any  of  hii 
money  that  way. 
|«)|iiitnt.         After  hearing  counfel,    //  is  ordered  and  adjudgedy  that  the 
yS  Mardi     petition  and  appeal  be  difmijfed^  and  that  the  interlocutory  fentences  or 
'f  *3'  decrees   therein  complained  oj  be  affirmed :  And  it  is  further  ordered 

that  the  appellant  do  pay  or  caufe  to  be  paid  to  the  refpondent  the  fum  of 
20L  for  his  cofls  by  reafonofthefaid  appeal. 

For  Appellant,         Rob,  Raymond.    Sam.  Mead. 
For  RefpondentS)     Dun.  Forbes.       WilL  Hamiltosu 
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Elizabeth  Duchefs  Dowager  of  Hamilton  Cafeioo, 

and  Brandon,  -  .  .  Appellant  i 

James  Duke  of  Hamilton  and  Brandon,  and 

Alexander  Gillies,        -  -          -        Refpondents. 

2i(t  May  1723. 

Fi.-ir  an4  Ufirtnttr.-^'Tht  Court  of  CefTion  having  founds  that  a  fiar  had  the 
right  TO  cut  and  fell  woods  growing  00  part' of  ao  eilate^  that  was  life-reoted^ 
tht  judgment  la  reverfed. 

IN  1 6931  William,  Duke  of  Hamilton,  and  Anne,  Ducbels 
of  Hamilton,  executed  an  entail  of  all  their  eftates,  fettling 
the  fame  upon  themfelves,  and  the  longed  liver  of  them  in  life* 
rent,  whom  failing  to  James  Earl  of  Arran,  their  eldeft  fon,  and 
the  heirs  male  of  his  body;  with  feveral  other  fubftitutions  of 
heirs,  and  with  prohibitory,  irritant,  and  refolutive  claufes  againft 
felling  or  contradling  debt ;  but  it  contained  a  power  to  the  faid 
£nr]  of  Arran  to  grant  a  life-rent  proviGon  and  jointure,  out  of 
any  pirt  or  portion,  or  out  of  the  whole  lands  and  barony  of 
Kinneill,  Carridden,  Abbotfcars,  and  Lockhoufe  (which  had 
formerly  been  the  feparate  eftate  of  the  faid  Anne,  Duchefs  of 
Hamilton,  and  of  which  the  Earl  of  Arran  was  then  in  pof* 
fcflion  for  his  maintenance)  in  favour  of  a  wife  or  wiyes  whom 
the  faid  Earl  (hould  marry,  not  exceeding  the  fum  of  1500A 
(lerling  of  yearly  rent ;  provided  the  faid  William  Duke  of  Hamilton^ 
if  then  in  life,  (hould  be  confenting  to  fuch  marriage,  and  (hould 
join  in  the  fettlement  of  fuch  life  rent,  provi(]on,  and  jointure, 
in  July  1694,  this  entail  was  duty  recorded  in  the  regider  of 
entails* 

A  marriage  being  intended  between  the  (aid  James  Earl  of 
Arran,  (afterwards  Duke  of  Hamilton)  and  the  appellant,  the 
Earl,  on  the  15th  of  July  1698,  executed  a  bond  of  proviCon  ot 
jointure  to  the  appellant,  whereby,  after  reciting  the  faid  entai^ 
and  the  power  thereby  referved  to  him,  he  obliges  himfelf  to 
provide  and  fecure  the  lands  and  b<irony  of  Kinneill,  with  the 
cadles,  towers,  fortalices,  houfes,  yards,  parks,  woods,  foreds, 
fiOiings,  Sec,  in  life-rent  to  the  appellant,  and  to  warrant  the  faid 
iands  and  premifes  to  have  been  worth,  and  to  have  paid  for 
feveral  years  before,  and  to  be  worth  and  pay  yearly  during  the 
faid  life-rent  the  fum  of  1500/.  And  in  a  marriage-contratl  of 
fame  date,  this  life-rent  provifion  was  accordingly  fettled  in 
thefe  terms. 

James,  Duke  of  Hamilton,  however,  not  having  been  infeft 
at  that  period  in  the  premifes,  it  became  necefTary  that  the  fettle- 
ment (hould  be  confirmed  by  Anne,  Duchefs  of  Hamilton,  his 
mother.     And  on  the  30tb  of  March  and  aotbof  April  1702, 

another 
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another  deed  was  executed  by  JameSi  Duke  of  Hamilton,  with 
confent  of  his  faid  mother  in  favour  of  the  appellant  reciting  the 
forefaid  bond  and  obligation  entered  into  by  the  faid  Duke,  and 
in  implement  and  corroboration  thereof^  disponing  and  conveying 
the  faid  lands  and  barony  of  Kinneill,  with  the  parks,  woods, 
and  collieries  to  the  appellant  in  life-rent,  in  cafe  (he  ihould  fur> 
vive  the  Duke,  her  hufband.  Upon  this  lad  deed  fafine  was 
taken  in  favour  of  the  appellant,  and  duly  recorded.  And  afttrr 
the  death  of  her  hufband  in  17 12,  the  appellant  entered  to 
and  had  (ince  pofTefTed  the  faid  premifes  granted  to  her  in  life- 
rent. 

In  January  1722,  the  refpondent,  the  duke,  and  his  curators, 
entered  into  an  agreement  with  the  other  refpondent.  Gillies,  to 
which  the  appellant  was  not  a  party,  whereby  they  fold  and  dif- 
poned  to  the  faid  refpondent.  Gillies,  all  the  growing  timber  in 
the  wood  and  parks  of  Kinneill  (adjoining  to  which  was  the  only 
houfe  which  the  appellant  had  upon  her  life- rent  eft^itr)  confiding 
of  oak,  a(h,  birch,  elm,  alders,  and  other  timbers,  with  liberty 
to  cut  the  fame  at  the  times  in  the  faid  agreement  mentioned, 
to  the  effed  the  faid  Gillies  might  cut  down  and  difpofe  of  the 
fame,  as  alfo  the  gr«ifs  in  the  faid  wood  before  the  axe,  with 
power  to  build  houfes  in  the  faid  parks  for  the  conveniency  of 
the  woodcutters;  and  with  an  obligation  that  the  gates  of  the  faid 
parks  (hould,  during  that  term  of  years,  be  open  to  the  faid  Gil- 
lies at  pleafure,  and  that  he  Ihould  have  free  paflage  through  any 
part  of  the  faid  parks  for  carrying  away  the  timber,  bark,  &c. 
In  confideration  thereof  the  faid  Gillies  bound  himfelf  to  pay 
90c/.  at  the  feveral  times  therein  mentioned. 

Gillies  accordingly  cut  down  part  of  the  faid  wood  ;  but  when 
feveral  perfons  to  whom  he  had  fold  the  fame,  came  to  carry  it 
away,  the  appellant  ordered  the  gates  to  be  fhut,  prohibited  Gil- 
lies from  cutting  any  more  trees,  and  would  not  allow  any  perfon 
to  go  near  the  faid  woods,  and  brought  a  fufpenfion  againft  Gillies 
before  the  Court  of  Seflion. 

The  refpondents,  the  duke  and  Gillies,  thereupon  applied  to 
the  Court  of  Seflion,  flating  the  circumflances  of  the  cafe,  and 
praying  that  the  gates  and   paOages  might  be  opened,  and   that 
their  lordihips  would  difcharge  all  obftructions  and  interruptions 
to  the  regular  cutting  and  carrying  away  of  the  woods  in  terms 
of  the  forefaid  agreement.     The  appellant  having  made  anfweis, 
the  Court,  on  the  12th  of  July  1722,  **  found  that  the  refpon- 
«*  dent,  Gillies,  ought  to  be  allowed  to  carry  off  and  difpofe  of 
*'  fo  much  of  the  faid  v/ood  and  bark  as  he  had  then  cut,  on  Iti& 
•'  giving  fecurity  to  pay  the  value  to  the  appellant  or  refpondenr^ 
•*  which  of  them  (hould  be  found  to  have  befl:  right  in  the  evenr^ 
"  and  give  fecurity  to  fence  fulEciently  that  ground  whereon  tl. 
"  wood  he  had  cut  was  growing;  and  for  that  cfFecl  ordained  the 
"  appellant  to  caufe  make  open  the  entries  and  paflages,  that  the 
**  faid  Gillies  might  have  acccfs  to  carry  off  the  faid  cut  wood 
<^  and  bark  in  the  fame  way  as  before  the  faid  paflages  were  of 
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^*  bte  (hut  up  and  ftopti  and  declared  the  value  of  the  cut  wood 
'<  fliould  be  fubjc£t  to  the  making  up  to  the  appellant  the  damages 
*^  Ihe  had  fuitaint^d,  or  might  fuftain,  fo  far  as  in  the  event  it 
**  (liould  be  found  (lie  ought  to  have  been  indemn'u^  and  remitted 
'^  to  the  Lord  Ordinary  to  hear  procurators  for  the  appellant  and 
*'  refpondents  concerning  the  right  to  the  wood  by  them  refpec- 
*'  tively  pretended,  and  (lopped  further  cutting  in  the  mean 
**  time."  And  after  another  petition  for  the  refpondents  with 
anfwers  thereto,  the  Court,  on  the  27th  of  July  1722,  "  granted 
**  liberty  to  the  refpondenc.  Gillies,  to  proceed  in  cutting  down 
**  what  remained  to  be  cut  of  that  yeai's  divifion,  upon  giving 
•*  fecurity  as  aforcfaid.'* 

The  rcfpondeiit,  the  Duke,  alfo  brought  his  a£lipn  of  declani* 
tor  to  have  it  found,  that  he  only  had  a  right  to  cut  the  faid  wood  ; 
and  after  defences  for  the  appellant,  and  a  hearing  in  prefence, 
the  Court,  on  the  25th  of  January  1723,  '<  found  that  the  ap- 
'<  pellant,  the  lifercRtrix,  might  ufe  the  woods  of  Kinneil  for 
^*  her  proper  ufes,  and  for  keeping  in  repair  the  houfes  on  the 
<*  lands  of  Kinneil,  which  (he  life- rents;  but  that  (he  had  no 
'*  right  to  cut  or  difpofe  of  the  faid  woods  by  fale  or  other- 
<'  wife,  and  remitted  to  the  Lord  Ordinary  to  proceed  ac- 
**  cordingly." 

The  caufc  being  accordingly  heard  before  the  Ordinary,  hit 
lord(hip,  on  the  firlt  of  February  1723,  "  found  that  the  appeU 
'*  lant  mud  allow  the  refpondent  and  the  faid  Alexander  Gillies, 
'^  and  the  perfons  employed  by  him,  free  pa(rage  in  cutting  and 
**  carrying  away  the  faid  wood  and  timber  thereof,  and  to  proceed 
**  in  cutting  of  the  faid  wood,  and  executing  the  haill  powers 
*'  granted  to  the  faid  Alexander  Gillies  by  the  contrafi  made 
"  concerning  the  cutting  of  the  faid  wood,  carrying  away  the 
"  timber  thereof,  and  the  whole  other  powers  in  the  faid  conlraA 
*'  contained,  and  difcharged  the  appellant  to  ob(tru£t  or  hinder 
*'  the  fame ;  and  found  and  declared,  at  the  refpondents'  inftance, 
''  conform  to  the  conclufion  of  the  faid  fummons  of  declarator 
'*  ag:iin(l  the  appellant,  and  the  interlocutor  of  th^:  Lords  in  pre- 
''  fci:cc,  and  fufptnded  the  letters  at  the  appellant's  inftance 
'*  againft  the  faid  Alexander  GiiUts,  and  decerned  in  the  above 
"  terms ;  but  found  that  the  refpondent  mud  make  up  to  the  ap* 
**  pellant  What  prcjudi:c  (he  (hall  fuITcr  in  the  grafs,  through 
"  cutting  and  carrying  away  the  faid  wood  and  timber  thereof, 
''  and  by  the  (traying  of  cattle  throu;:h  the  keeping  of  the  gates 
*'  and  pa(ragcs  open  ;  and  that  he  mud  either  leave  fo  much  of 
**  the  woods  danding  as  may  anfwcr  the  ufes  competent  to  her  as 
**  llfe-rentrix,  in  terms  of  the  interlocutor  in  prefcnce,  or  furni(h 
**  lier  with  other  timber  in  place  thereof." 

The  appeal  was  brought  from  "  an  interlocutory  fentence  or  Entered 

*'  decree  of  the  Lords  of  Seflion  of  the  25th  of  January  172^."      **  Feb. 

17*2-3, 

Head/ 
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Heads  of  tie  Appellanfs  Argument. 

The  appellant  having  the  lands  and  barony  of  Kinneilli  and 
parks  and  woods  fecured  to  her  for  life,  the  Duke  of  Hamilton  [a\ 
who  has  the  reverfion,  cannot  enter  thereupoui  or  cut  or  difpofe 
of  any  wood  growing  upon  the  fame  without  her  ^confent.  And 
the  appellant  is  in  a  much  (Ironger  cafe  than  if  (he  had  only  a 
life-rent  in  the  lands ;  becaufe  the  very  woods  themfelves  are  ex- 
prefsly  made  over  to  her  in  life-rent,  which  (he  is  advifed  does 
entitle  her  to  cut  and  difpofe  of  thofe  woods  in  a  proper  courfe« 
if  the  fame  happen  to  be  fit  for  cutting  during  her  life,  becaufe 
otherwife  ihe  conveyance  of  the  woods  can  have  no  meaning  ac 
all;  and  confequently  for  tbe  duke  to  difpofe  thereof,  is  to 
take  to  himfelf  part  of  the  profits  to  which  the  appellant  is  en- 
titled. 

If  the  appellant  be  not  entitled  to  cut  or  difpofe  of  the  faid 
wood  for  her  own  ufe  and-profitf  yet  at  leaft  the  refpondent  can 
have  no  power  during  her  life  to  cat  the  fame,  and  thereby  not 
only  to  deprive  her  of  the  ornament  aod  (belter  the  faid  wood 
gives  to  her  dwclling-houfe,  but  to  render  the  park  (to  which  her 
right  is  undoubted)  ufelefs  and  unprofitable  to  her  for  a  term  of 
years,  that  may  be  as  long  as  her  life.  But  the  decree  feems  in- 
confiftent  with  itfelf,  fince  it  finds  that  the  appellant  may  ufe  the 
woods  for  her  proper  ufes,  and  for  keeping  in  repair  the  houfes 
on  the  lands  which  (he  has  for  her  jointure ;  and  yet  decrees,  that 
the  Duke  of  Hamilton  may  cut  or  difpofe  of  the  fame  woods  by 
fale  or  otherwife. 

It  was  contended  for  the  refpondent,  that  the  late  Duke  of  Ha- 
milton, by  the  entail  olF  his  eftate,  was  fo  tied  up,  that  he  could 
make  no  jointure  to  a  lady  exceeding  1500/.  per  annum,  and  that 
the  rent  of  the  barony  of  Kinneill,  over  and  above  the  woods,  ex- 
tends to  that  fum ;  and  therefore  that  the  appellant  cannot  be 
underftood  to  have  got  a  right  to  cut  and  difpofe  of  the  woods. 
But  the  appellant's  right  flows  from  Anne,  Duchefs  of  Hamilton, 
who  was  under  no  limitation,  as  well  as  from  the  late  duke.  And 
the  limitation  in  the  entail  concerns  only  the  rents  of  lands,  but 
there  is  no  reftri£lion  as  to  the  power  of  difpofing  of  woods.  If 
the  rents  of  the  appellant's  life-rent  eftate  were  higher  (as  they 
are  not)  than  the  fum  which  the  late  duke  was  empowered  to  grant 
by  way  of  jointure,  the  refpondent  may  take  his  remedy  fo  far  to 
avoid  the  fettlement  by  due  courfe  of  law,  but  cannot  feize  the 
appellant's  park,  deftroy  the  wood,  and  render  it  ufelefs  on  pre- 
tence her  jointure  is  too  large.  But  the  decree  over-rules  this 
obje£iion;  for  it  prefuppofes  and  admits  that  the  appellant  has  a 
life-rent  in  the  woods,  though  it  deprives  her  of  the  benefit 
of  it. 

(tf)  It  is  nowhere  (bted  !n  either  of  the  Ctfet,  whether  or  not  the  appellant  wai  the 
refpondent,  the  duke*i  moiher  3  but  from  Douglas*t  Peerage  it  appcait  that  ihe  v«ai  i^* 
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Heads  of  the  RtJ^ndentf  Argument. 

As  the  law  does  not  give  the  mere  life-renter  any  power  of  cut* 
ting  woods,  fo  the  inferting  of  the  words  "  the  wood/*  in  the  bond 
of  provifion  is  only  in  courfe  of  ftile,  amongft  other  pertinents 
of  the  eftite  granted,  and  cannot  give  any  power  inconGftent 
with  the  right  of  the  life-renter :  the  import  can  only  be  that  the  S49i,i.t$. 
appellant  may  have  the  ufe  of  them  for  neceflary  repairs;  efpe-  i53S»^ss« 
cially  Gnce  a  life  renter  is,  by  feveral  a£is  of  parliament  in  Scot* 
land,  direfted  to  find  fecurity  not  to  cut  the  woods.    The  wood  in 
quellion  is  not  anderwood,  oxjilva  €Mdua^   to  be  cut  by  yearly 
proportions,  but  is  f<ich  a  wood  as  is  cut  only  once  in  40  or  50 
years :  woods  of  that  kind  ztt  pars  fili^  and  do  not  belong  to  the 
life-renter,  that  would  be  giving  the  appellant  an  advantage  that 
was  not  at  all  intended  for  her.  ^ 

The  late  Duke  of  Hamilton  had  no  power  to  fettle  a  jointure 
but  what  was  given  to  him  by  the  deed  of  entail  ;  in  that  he  is 
reftri£(ed  to  fettle  a  jointure  out  oitbe  lands  and  barony  ofKinmill^ 
without  any  mention  of  woods  ;  and  if  therefore  the  inferting  the 
woods  in  the  bond  of  provifion,  could  be  conilrued  to  be  of  any  im« 
port,  they  are  beyond  the  power  which  the  duke  had,  and  confe- 
quently  of  no  effefl.  The  late  duke  by  the  faid  entail,  could  not 
provide  a  jointure  exceeding  1500/.  per  annum  ;  and  the  appellant 
has  fo  much  exdufive  of  the  woods,  confcquently  there  is  no 
reafon  for  the  appellant  to  claim  the  profit  of  thefe  woods. 

The  appellant  contended,  that  this  entail  was  not  compleated 
in  the  late  duke's  perfon  by  infeftment,  and  the  late  duchefs^ 
(whofc  the  eftate  was,)  having  joined  with  the  duke  in  this  bond 
of  provifion  to  the  appellant ;  whatever  they  granted  to  her  ought 
to  be  efFeduai,  efpecially  fince  infeftment  was  made  to  her  prior 
to  any  fafine  upon  the  entail.  The  aft  of  parliament  1685,  con-* 
cerning  entails  does  indeed  require  the  irritant  claufes  to  be  in* 
ferted  in  the  procuratoriesof  refignation,  precepts  of  fafine,  &c. 
but  no  where  declares  them  of  no  force  if  no  infeftment  is  made ; 
on  the  contrary  it  exprefsly  fays,  ^'  That  the  original  entail  once 
^<  produced  before  the  Lords  of  Seflion  judicially,  and  recorded 
*^  in  the  regifter  ap)iointed  for  that  efieft,  the  entail  fo  infert 
<*  (hdUbe  real  and  efFcftual  not  only  againft  the  contraveners  and 
their  heirs,  but  alfo  againft  their  creditors  and  other  fingular 
fucceflbrs,  whether  by  legal  or  other  conventional  titles.''  And 
the  conftrquence  is,  that  this  fettlement  being  recorded  is  binding 
upon  the  appellant.  Befides,  the  appellant  had  full  notice  of  this 
entail;  it  is  exprefsly  recited  and  taken  notice  of  in  her  bond  of 
provifion,  and  the  jointure  granted  in  purfuance  of  the  power 
thereby  given  to  the  hte  duke ;  if  then  he  had  no  power  to 
fettle  the  woods,  as  he  had  not,  then  the  appellant  can  have  no 
cl'ii-n  thereto. 

Nor  will  it  alter  the  cafe,  that  the  late  Dutchefs  of  Hamilton 
joined  in  the  fettlement  upon  the  appellant;  (he  was  but  a  iife« 
rentrix  at  that  time,  and  (he  conveys  nothing  but  only  confents  to 
the  fettlement  made  by  her  fon.    It  is  to  be  remarked  that  the 
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,     tppellant  has  brought  no  aflion  to  have  her  right  to  cut  the  wooa9 
*     cftabliQied. 

Notwithftanding  the  fettlement  of  a  jointure,  the  fiar  has  a  power 
to  cut  the  woods,  beoufe  othcrwife  the  woods  upon  the  cdates 
that  are  life  rented  might  become  altogether  ufelefs,  and  decay, 
by  not  being  cut  when  at  a  proper  growth ;  and  indeed  this  i^  the 
cafe  of  the  woods  in  queftion,  for  if  they  are  not  cut  they  will  in 
a  little  time  be  good  for  nothing.  It  is  the  undoubted  law  of 
Scotland,  that  the  fiar  has  the  power  of  cutting  the  woods  ;  thus 
the  learned  Craig  L.  2.  Dieg.  8.  pag.  1 89.  Says  <<  Neque  enim 
'<  unquam  tertia  terrx  impedimento  fuit  Domino,  quo  minus 
'<  univerfam  fuam  Silvam  vendere  potuit,  quod  nuper  inter  Ram- 
<*  feum  de  Dalhouflde,  &  Mariam  Ballandinam,  prxdecefToris 
•J  fui  conjugem,  fadi^m  vi^i."  He  likewife  fays,  "  That  even  the 
<'  grantee  of  the  life -rent  efcheat  has  no  power  to  cut  woods:" 
and  thus  the  judges  determine  in  all  fuch  like  cafes. 

Since  the  refpondent,  the  duke,  has  a  fight  to  cut,  he  rouft  alfo 
bave  the  ufe  of  the  ways  and  paflages,  becaufe  neceflary  to  his 
right  s  but  the  decree  has  abundantly  provided  a  fatisfadiion  to 
the  appellant  for  any  lofs  (he  may  fuftain  thereby,  which  fatisfac- 
tion  is  to  be  paid  in  the  firft  place  out  of  thefe  woods. 

As  thefe  woods  will  neceflarily  decay  and  grow  good  for  no« 
thing  if  not  now  cut,  fo  it  would  feem  unreafonable  that  had  the 
appellant  any  right  to  hinder  the  refpondent  from  cutting  them, 
Ihe  Ihould  do  it^  under  the  notion  of  the  pleafure  of  the  woods  in 
a  place  where  (he  has  not  been  two  months  in  ten  y^ars,  that  (he 
has  been  in  pofleflion  of  the  eftate ;  and  the  refpondent  would  be 
as  far  from  de(iroying  the  pleafure  of  chat  place  as  the  appellant ; 
but  he  juftly  apprehends  that  if  the  wood  be  not  cut,  the  pleafure 
will  be  deftroyedi  efpecially  asone-fixth  of  the  whole  is  now  cut. 
If  the  re(idue  be  cut,  in  a  very  few  years  it  will  be  more  pleafanc 
than  now. 

The  refpondent  is  very  far  from  calling  in  queftion,  or  endea- 
vouring to  dimini(h  the  appellant's  jointure.  His  father  had  a 
power  of  fettling  i^ooL  per  annum  \  and  the  appellant  is  in  pof- 
fe(Son  o(  that  income,  exclufive  of  the  woods.  The  refpondent 
did  before  the  Court  agree,  that  (he  (hould  have  1500/.  per  annum^ 
and  if  there  (hould  be  any  deficiency  in  the  rental,  that  he  (hould 
make  it  up  to  the  appellant. 

''"'Sf*"**         After  hearing  counfel,  //  is  ordered  and  adjudged^  thai  the  /aid 

,L,/^       interlocutory  fentence  or  decree  be  reverfed. 

For  Appellant,       Ro,  Dundas.     P.  Torke. 

For  RefpondcatSi  Dun.  Forbes.     C.  'Talbot.    JFilL  Hamilton^ 
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Simoa  Lord  Lovaty  •  •  Jtfpellanti    Cafeioi< 

Hugh,  the  Son  of  Alexander  Mackenzie  of 
Fraferdale,  ftiling  himfelf  Hugh  Mailer 
of  Lovat,  •  .  .  Refpondent. 

22  May  ^^2'i, 

lifh-rtnt  Efheat, — ATtmut  «/*  the  Fisr.''-'An  eflate  beinf  fettled  by  entail^ 
up  )n  a  perfoQ  in  life-renty  aad  a  certaio  feriei  of  heirs  id  fee,  with  thie  burden 
of  an  aliment  to  the  firft  fobftitute :  the  Ufc-renter  forfeiti  his  life-rent 
cfcheat  for  treafon ;  and  the  Court  of  Seflion  having.  In  a  competidoa  wil|| 
the  dooator,  grat^  an  aliaeat  to  the  liar,  their  judgment  it  leterfed. 

A  FTER  the  deter mioation  in  the  two  former  appeals,  a  new 
^^  queftion  arofe  between  tiie  appellant,  the  grantee  of  the  life-* 
rent  efcheat  of  Alexander  Mackenzie  of  Fraferdale,  the  forfeiting 
perfon,  and  the  refpondent,  the  eldeft  fon  of  this  Alexander  Mac« 
Kenzie,  and  of  Emilia,  the  heir  female  of  the  {unilj  of  ifOvatt  who 
ftiled  herfelf  Baronefs  of  Lovat. 

Bv  the  deed  of  entail  executed  by  Lord  Preftonhall  in  1706,  in 
the  lad  appeal  mentioned,  he  fettled  the  eftate  of  Lovat  upon 
Alexander  Mackenzie,  the  forfeiting  perfon.  his  fon,  in  life-renty 
and  upon  his  grandfon  the  refpondent^  and  the  heirs  male  of  his 
body,  in  fee,  with  feveral  other  fubfldtutions  of  heirs :  and  the 
deed  contained  this  condition  and  provifo,  inter  aiia.  That  the 
life*rent  of  the  faid  Alexander  Oiould  <<  be  fubjeA  to  and  with  the 
<<  burden  always  of  alimenting  and  educating  the  faid  Hugh 
*<  Mafter  of  Lovat"  (the  refpondent)  *<  and  other  heirs  of  tailzie 
((  ^bove  mentioned,  according  to  their  rank  and  quality/*  And 
in  the  charter  and  fafine  fubfequently  obtained,  the  faid  provifioni 
and  conditions  are  repeated.  ,      ^ 

In  April  1711,  the  refpondent  Hugh,  by  his  father  and  curator 
Alexander  Mackenzie  of  Fraferdale,  who  had  then  received  his 
majefty's  pardon,  brought  his  adion  againft  the  appellant  before 
the  Lords  of  Se(Iion  in  Scodaad,  infilling  that  the  life -rent  of 
the  faid  Alexander  Mackenzie  had  been  burdened  with  the  ali- 
menting of  the  refpondent ;  and  the  appellant  having  oome  in 
the  place  of  the  faid  Alexander,  the  refpondent  ought  to  be  ali« 
mented  by  him. 

The  appellant  made  defences,  and  after  a  hearing  of  the  caufe^ 
the  Court,  on  the  6tli  of  February  1732,  <*  Found  that  the  re- 
<<  ipondent  is  entitled  to  an  aliment  out  of  the  eftate  of  Lovatg 
<<  whereof  he  is  6ar,"  The  appellant  having  reclahned,  after 
anfwers  for  the  refpondent,  the  Court,  on  the  24th  of  February 
1722  *<  found  that  the  refpondent  the  fiar  of  the  eftate  of  Lovat 
<<  is  entitled  to  have  au  aliment  out  of  the  rents  of  the  eftate  of 
<<  Lovat,  which  was  life-rented  by  the  faid  Alexander  Mackens^te* 
<<  and  whereto  the  appellant  had  rieht  as  donator  of  tfie  faid 
^  Alexander  Mackenzie's  life  rent  efcheat  i  and  allowed  to  either 
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<<  party  a  conjunfl  probation  to  prove  the  yearly  rent  of  the  fall 
<<  life  rented  lands  and  dedu£\ionS)  and  granted  warrant  for  IcN 
<<  ters  of  diligence  to  that  eflFeA." 

Accordingly  a  proof  was  taken,  by  which  it  appeared  that  the 
appellant  was  in  pofleflion  of  the  eftace  of  Lovat,  the  yearly  rent 
of  which  amounted  to  10,000  merks*  free  of  all  burdens;  and 
on  the  nth  of  December  1722,  the  Court  modified  2coq  meiks 
of  **  yearly  aliment  to  the  refpondent,  to  commence  from  the 
*<  date  of  the  fummons  of  alimenty  on  the  1 2th  day  of  April 
<<  1721  ;  and  remitted  to  the  Ordinary  on  the  bills  to  allocate 
**  lands,  out  of  which  the  fame  Ihould  be  uplifted  by  the  purfuer 
<*  himfcif,  free  of  all  public  burdens." 

In  purfuance  of  this  remiti  the  Lord  Ordinary  on  the  billsy  on 

the  26th  of  the  fame   month  of  Decemberi  allocated   to  the 

refpondcnt   the  lands  of   Inglifton,   Kirkton,  Grolin,  Fingafk, 

and  the   mains  of  Lovat,  to  be  poflefied  by  him  during  his 

father's  life,  in  payment  of  the  (aid  aliment, 

Enterea,  The  appeal  was  brought  from  '^  two  interlocutory  fentences  of 

>7  J>n.        it  decrees  of  the  Lords  of  Scfiion  of  the  24th  of  February  17221 

'^'**3*       ^1  gni  J  ,th  of  December  thereafter," 

Heads  of  tie  Appellants  Argument. 

There  is  no  colour  or  pretence  in  the  law  or  pra6iice  of  Scot^ 
land,  for  compelling  the  fuperior  or  his  grantee,  in  whofe  hands 
lands  are,  by  the  forfeiture  of  his  Tailars  life-rent  efcheat,  to 
allow  any  aliment  to  fuch  Taftars  heir,  or  to  the  iiar,  where  the 
forfeiting  perfon  is  tenant  for  life  only ;  no  cafualty  of  fuperioriry 
is  more  frequent  in  Scotland  than  that  of  life*rent  efcheat,  and 
yet  no  (ingle  indance  can  be  produced,  where  a  claim  of  this  na<« 
ture  was  ever  inflfted  on,  or  fuftained. 

The  obligation  which  lay  upon  the  forfeiting  perfon  to  aliment 
the  refpondcnt  was  purely  perfonal,  and  could  not  have  afforded 
any  real  a£tion  again  (t  the  eft  ate  of  the  forfeiting  perfon  prior  to 
the  forfeiture ;  wherefore  by  the  law  of  Scotland,  it  cannot  affed 
the  appellant's  gift,  which  is  preferable  to  every  claim  that 
did  not  afford  a  real  adiion  againll  the  eftate  prior  to  the  for* 
feiture. 

As  this  is  the  undoubted  law  of  Scotland,  fo  it  has  been  de* 
dared  by  the  judgments  on  the  two  former  appeals;  the  firft  of 
which  decreed,  that  the  eftate  in  the  appellant's  pofleflion  Ibouid 
be  chargeable  with  fuch  debts  only  as  were  real,  and  did  by  the 
law  of  Scotland  zStO,  the  fame  at  the  time  of  the  forefeitorei 
and  the  fecond  adjudged,  that  the  debt  due  to  Alexander  Macken- 
zie of  Garloch,  though  made  a  burden  on  the  forfeiting  perfon  by 
the  conditlbns  of  the  fettlement  of  the  eftate,  as  being  a  debt  of 
the  grantor's,  was  not  real,  fo  as  to  be  preferable  to  the  appel* 
laot,  becaufe  it  yielded  no  real  aflion  againft  the  eftate  at  the 
time  of  the  forfeiture.  Now  if  real  debts  only  in  this  fenfe  can 
aflFf£t  the  eftate,  it  is  impoflible  that  the  refpondent'f  claim, 
which  was  no  more  than  an  illiquid  dcmsMid  upoi;  hU  father^  and 

did 
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did  not  at  all  affeA  the  eftate,  can  be  preferred  to  the  appellant's 
right. 

The  refpondent's  claim  prior  to  the  forfeiture  was  fo  anfettled 
and  weak|  that  even  the  perfonal  creditors  of  Roderick  Mackenzie, 
the  maker  of  the  fetdement,  mud,  by  the  law  of  Scotland,  have 
been  preferred  to  it :  Now  the  appellant's  right  having  already 
been  found  by  the  Houfe  of  Lords  efFeftual  to  exclude  thofe  per- 
fonal creditors,  who  have  the  very  fame  provifion  made  in  their 
favour  by  the  fettlement  of  the  e(late  as  the  refpondent  has,  it 
cannot  well  be  imagined  for  what  reafon  the  refpondent's  claim, 
which  is  lefs  effeftual  than  that  of  thofe  other  creditors,  (hould  be 
preferred  to  the  appellant's  grant. 

Suppofing  an  aliment  had  been  due,  which  it  is  conceived  was 
not,  the  mod  the  Court  could  have  done,  was  to  have  decreed 
the  appellant  to  have  paid  the  fum  modified,  upon  whi<;h  proper 
prbcefs  might  have  iiTued.  But,  before  the  appellant  was  in  con- 
tempt, to  have  turned  him  out  of  pofleflion,  and  to  have  decreed 
that  the  refpondent  (hould  be  put  in  pofleflion  of  lands,  fuch  as 
he  thought  fit  to  name,  lying  in  the  neighbourhood  of  the  appel- 
lant's dwelling-houfe,  appears  to  be  an  z(k  in  itfelf  unreafonable^ 
and  very  greivous  to  the  ap{|^llant ;  tending  like  the  other  decrees 
already  revcrfed,  to  render  nis  majefty's  grant  altogether  inefiecx 
tiial  to  him. 

Heads  of  the  ReJ^nient^s  Argument. 

The  aliment  and   maintenance  of  the  refpondent  the  minor> 
was,  by  this  exprefs  appointment  of  the  donor,  who  gave  the 
life-rent  of  thievery  eftatc  to  the  forfeiting  perfon,  charged  upon 
that  life-rent,    and   was  an  infeparable  condition  upon  which 
it  was  granted  ;  confequently   the  grantee  could  not   have  that 
l^fe* rent  but  with  its  burden,  vi;.  the  aliment  of  the  refpondent 
the  minor.     And  this  is  the  ftronger,  fince  the  life-rtnt  of  Mr. 
Mackenzie,  was  not  a  referved  life-rent,  but  a  life-rent'conftituted 
by  the  voluntary  deed  of  fettlement  of  the  refpondent's  predecefibr^ 
(o  whom  he  mufl;  have  been  heir.    Nor  can  this  be  looked  upon 
to  be  only  a  perfonal  obligation  upon  Mr.  Mackenzie  to  maintain 
his  heirs'^becaufc  the  grantor  of  that  very  life- rent  to  Mr.  Mac- 
kenzie, has  charged  that  life-rent  with  this  aliment,  and  it  was  4 
qmdition  upon  which  his  life-rent  was  to  fubQft. 
'  The  reafon  for  preferring  the  appellant  to  the  creditors  waSf 
that  dieir  debts  not  being  particulary  mentioned,  and  (pecified  ia 
the  deed  of  fettlement,  did  not  infer  any  real  charge  upon  the 
eftate  in  prejudice  of  the  grantee,  as  they  were  not  made  real  by 
diligence  before  the  grant  was  made :  but  this  does  not  meet  the 
cafe  in  queftion,  becaufe  the  burden  of  the  aliment  of  the  refpon* 
dent  is  particularly  mentioned,  and  the  life-rent  fubjedled  to  it 
^efides  the  aliment  could  never  be  made  more  real  upon  the  life- 
rent than  it  was  |  it  being  both  a  condition,  and  a  burden,  upon 
the  life-rent  cftate,  and  confequently  upoa  the  prpfits  of  that 
eftate  in  (hf  hands  of  the  grantee. 

G  g  9  After 
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Judgment,        After  hearing  counfeli    //  is  ordered  and  adjudgid^  that   Ae 
i7»i!*'       i«f^r/o^w/tfljy^/j/^w«  or  decrees  complained  of  in  the  [aid  appeal  k^ 
teverfed. 

For  Appellant,  Bfih.  Raymofid^        I>un.  Forbes. 

For  Rcfpondcnt,       C  Talbot.  fFUL  Hamlioni. 


XJiJ. 


Cafcia2.  Alexander  Mill  of  Hatton,  William  Rofe, 

and  David  j^utter,  Saillies  of  the  Town  of 
Montrofe,  for  themfelves  and  other  Ma-^ 
giftrates  of  the  faid  Town,        -        -        AppelkmU  \ 

Colonel  Robert  Reid  and  Others,  Members 
of  the  Towa  Council  of  the  fsud  Burgh,     ReffondenU, 

^iemhtr  cfPMrlisment.^^ln  an  a^ion  to^tduce  the  ele^ioa  of  certain  napf- 
trates  of  a  royal  hur^,  on  account  ot  the  imprUbnotfat  of  certain  of  the  ck^on 
by  the  provoft,  who  was  a  memher  of  p^lianvnt ;  the  provoft**  privUege  of 
pailiameot  could  not  be  pleaded  to  (lop  the  declvaior  a^ainft  the  other  dc* 
fenderty  as  not  eleded  by  a  fulfiaent  quorum  : 

And  the  proyoft*s  privilege  of  parliament  culd  not  (lop  the  purfaerf  fioa\ 
infixing  upon  the  rcafon  of  redi^fiion,  that  (bnie  of  (be  ^edors  were  un- 
warrantably imprifoned  by  the  provoft.  '  \ 

Bitrg^  R0ya/.>— It  was  relevant  to  annul  the  eleAion  of  magiftrsitesy  ^t  thf 
provoft  had  pnwarrantably  imprifoned  fome  of  the  ele^ors,  during  the  tint 
of  the  eledion,  with  an  inientiun  to  prevent  their  giving  their  votes  at  thit 
election. 

^H£  town  of  Montrofe,  by  the  fet  or  conftitution  of  the  burgh, 
^  was  governed  by  a  town  councili  confiiling  of  19  memberSf 
Tiz*»  a  provoft,  three  baillieSia  dean  of  guild,  a  treafurer,  a  matter 
of  the  hpfpital,  10  common  council'men,  who  are  merchants, 
and  two  other  common  council -men,  who  are  tradefmen.  This 
town  council  was  ele^ed  annually  about  Michaelmas  bw  the  old 
council ;  feven  of  them  being  continued  for  the  year  loUowiog, 
and  12  new  ones  being  chofen. 

On  Wedncfday  preceding  Michaelmas  day  1722,  an  clefUoQ 
was  held  for  the  faid  burgh,  at  which  James  Scott,  Efq.  of  Logie^ 
a  member  of  parliament  was  chofen  provoft^  the  appellants  baillies, 
and  certain  other  perfons,  councillors  of  the  faid  burgh  ;  but  the 
refpondents,  who  were  aggrieved  by  the  ele£tion  thusipade,  foon 
after  brought  an  aflion  of  reduAion  and  declarator  againft  the 
fame  before  the  Court  of  Sefiion^  The  circumftances  of  the  cafe 
as  ftated  by  the  refpondcnts  were  : 

That  the  method  of  election  was  that,  qpon  the  day  of  cleAion| 
all  the  magiftrarcs  and  councillors  fliould  meet  iq  the  town-houfe, 
or  at  leaft  a  majority  of  the  whole,  being  10,  and  there  the  old 
council  elected  tiie  new|  the  prpypft^  the  3  ba^}Iiel|^  (he  4can  of 
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tfbil<t»  treafurer,  and  mafter  of  the  hofpital,  for  that  year^  being 

^  offiais  continued  members  of  the  council  for  the  enfuing  year : 

That  at  the  Michaelmas  eledlion   ^722,  James  Scott  £fq.  of 

Logie,  the  theh  provoft,  and  the   appellancs,  were  anxious  to 

continue  themfelves*  and  their  friends  in  the  management :  but 

finding  that  th6  majority  of  the  then  town  council,  would  be  for 

bringing  in  a  neikr  fet  of  burgefles,  they  relblved  to  prevent  fome 

of  the  councillors,  who  would  not  fall  in  with  their  meafures  from 

coming  to  the  tleAton ;  and  in  order  thereto,  the  then  provoft^ 

t>n  the  looming  of  election,  ordered  four  of  the  councillors  to  be 

^^  carried  to  prifon,  Upoii  pretence  of  fome  perfonal  infult  or  difre« 

^>fpe6i  to  himfclf :  and  mod  uf  th6  councillors,  thinking  the  liber* 

'^  lies  and  privileges  of  the  burgh  infringed  by  this  mode  of  proceed* 

ing^  abfented  themfelves  from  this  pretended  meeting  ;  but  fenf 

Mr.  Murifon  One  of  their  nunlber,  to  proteft  againft  the  illegal 

pra£lices  thereof : 

That  the  appellants  and  their  aflbciates  finding  their  number 
'%ras  but  eight,  reckoned  Mr.  Murifon,  (who  went  there  only  to 
proteft  againft  their  proceedings)  as  the  ninth  ;  and  to  make  up 
the  tenth,  they  made  one  of  their  friends  appear  as  proxy,  for  one 
of  the  abfent  councillors)  without  any  warrant  or  order  for  (p 
(doing ;  and  then  chofe  a  new  town  council : 

That  Mr.  Murifon  protefted  againft  all  thefe  illegal  proceedingSi 
and  demanded  that  the  four  councillors  who  was  imprifoned 
Ihpuld  be  liberated)  before  they  proceeded  to  an  eleclion,  and 
offered  caution  for  their  appearance  to  anfwer  to  any  crime  with 
which  they  (hould  be  charged,  which  was  refufed :  and  imme- 
diately after  this  irregular  ele£lion  was  over,  the  four  councillors 
were  fet  at  liberty ;  and  were  never  afterwards  profecuted  for  the 
crimes  alleged  againft  them :  and  as  foon  as  thefe  four  were  libe- 
rated, eleven  members  of  the  town  council,  being  a  majority  of 
the  whole,  met  and  proceeded  to  a  due  and  regular  ele£lion  ^ 
magiftrates  and  councillors  for  the  enfuing  year. 

The  appellants  made  defences,  that  the  adion  being  brought 
to  overturn  the  eledlion  of  Mr.  Scott,  of  Logic,  as  provoft,  an4 
the  other  magiftrates  of  the  town»  upon  an  alleged  a£l  of  violedbe 
committed  by  Mr.  Scott,  the  refpondents  could  not  proceed  in  theyr 
a£lion  againft  Mr.  Scott,  becaufe  of  his  privilege  of  parliament ; 
nor  againft  the  appellants,  who  were  the  other  defenders,  becac^fe* 
they  were  in  fociety  together,  and  th^^refore  no  aAion  could  Ue 
againft  them,  unlefs  Mr.  Scott  was  made  a  party. 

The  caufe  being  heard  before  the  Lord  Ordinary,  his  lordlhip 
on  the  aad  of  December  1722,  *«  Sifted  procefs  againft  the  faid 
•«  Mr.  Scott,  during   his  privilege  of  parliament ;  but  fuftainefl 
*<  procefs  againft  the  appellants  \  and  before  anfwer  allowed  the 
*^  refpondents  to  prove  their  libel,  that  there  was  not  a  quorum 
<<  at  the  eledion,  and  that  there  were  four  of  the  town  council  in 
«'  piifon  at  the  time  of  the  elcftion."    And  on  the  27th  of  the 
fame  month  his  lordlhip   <'  fuftained  procefs  againft  all   the  d^     - 
•*  fenders,  and  allowed  a  proof  to  be  led  againft  them^  and  againft 
•<  Mr-  Scott."  ■_ 

Cg3  Th« 
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The  appellants  having  reclaimedj  a  hearing  was  had  in  prefot 
of  the  whole  Court,  and  on  the  8th  of  January  17231  tUeirlorfi 
(hips  "  found  that  Logie's  privilege  cbuld  not  be  pleaded  to  ibf 
*'  the  declarator  againft  the  other  defenders,  as  not  eleAedbjl 
*<  fufficlent  quorum.^  A  fecond  reclaiming  petition  iVas  prefeott^K 
upoxl  which  a  frefii  hearing  was  had,  and  the  Court  on  theijAlfc 
of  January  17231  **  found  that  Logic's  privilege  could  fiot  ftoplklt); 
<<  purfuers  from  infifting  on  that  reafon  of  reduction  ofttit 
**  other  memberS)  viz.  that  fome  of  the  rhembers  of  theconodj 
**  were  unwarrantably  imprifoned  by  Mr.  Scott  of  Lopb* 
And  by  another  interlocutor  of  fame  date,  they  *' found  iti  ' 
**  vant  to  annul  the  eleAion  of  the  other  members,  that  Logic  1 
<<  warrantably  imprifoned  fome  of  the  members  of  the  coi 
««  during  the  time  of  the  elcflion.*' 
SKterel  The  appeal  was  brought  from  *<  the  interldcutory  orders  of  tk 

SFeb.         €t  Lords  of  Set&on  in  Scotland  of  the  8th  and  lOth  of  Jaooaif 

tieads  6fihe  Appellants'  Argument. 

tt  Teems  tery  unteafonable  to  oblige  the  appellants  to  juftify 
%€t  of  Mr.  Scott's,  when  at  the  fame  time  there  can  be  no 
ceedings  againd  Mr.  Scott  himfelf.     He  may  hate  very  good 
fons  to  allege  in  fupport  of  what  he  did,  of  which  the  appeUaB 
may  be  entirely  ignorant ;  or  fuppofing  they  (hoUld  be  acqoaM 
with  them,  they  may  not  be  furniflied  with  proper  vouchen  ^ 
juftifying  them  ;  and  therefore  the  appellants  fliould  not  beobUl 
to  plead  to  the  a^ion,  till  Mr.  Scott  can  be  regularly   proceni 
againft.     It  is  not  fo  much  as  charged  by  the  refpondent8,tta   \ 
the  appellants  were  concerned  with  Mr.  Scot*,  or  acceflary  totk 
illegal  a£^  faid  to  be  committed  by  him  ;  and  it  is  at  lealtaici] 
new  method  of  proceeding  to  compel  the  appellants  to  juftif/tw 
aG,  at  the   hazard  of  lofing  their  right,  when  not  only  thcpn* 
cipal,  but  the  only  aftor  cannot  be  proceeded  againft. 

Suppofing  the  fa6l  were  proved  againft  Mr.  Scott,  yet  it  f«»' 
highly  unreafonable,  that  any  aft  of  his  to  which  the  appellants  wflC 
not  at  all  accefTiry,  ftiould  be  made  ufe  of  to  fct  afide  the  elcfli* 
of  the  appellants.  Every  man  ought  to  fufFcr  for  his  own  fante} 
and  therefore  it  is  hardly  to  be  conceived  how  Mr.  Scott's  aflcH 
affeft  the  appcllanis.  The  cafe  is  the  fame  as  if  Mr.  Scott  W 
not  been  prefent  at  the  eleftion,  and  the  other  elrflors  had  pro* 
ceeded  to  make  a  choice  without  him,  that  eleftion  no  dcoh 
would  have  been  good ;  how,  then  can  the  prefence  of  Nf* 
Scott  againft  whom  th'ire  may  be  an  objcftion  upon  a  fa£l  co»* 
mitled  by  him  only,  be  made  ufe  of  as  a  handle  to  fet  %Mt^ 
aft  of  eleftion,  which  of  itfelf  can  fubfift  without  theinicmnWi 
or  prefence  of  Mr.  Scott } 

The  refpondents  contended  that  it  is  fufficient  intOrfcf* 
avoid  the  eleftion,  to  infift  that  fome  of  the  members  of  ^ 
council,  and  the  eleftors  were  unwarrantably  detained,  nor  va>j^ 
of  any  moment  by  whom,  or  by  whofe  dircftions  theywftc* 
detained.     But  were  this  reafon  fufficient,  it  would  be  ifl*^ 
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|M#et  of  any  perfon  though  not  an  eleflor,  by  unwarrantably  de* 
taining  any  one  of  the  elefkorsi  to  fet  afide  every  ekftion  of 
magiftracy,  and  introduce  the  greatcft  confufion.     It  would  be  the 
Diore  unreafonable  in  this  cafe,  bccaufe  neither  by  the  law,  nor 
the  conftitution  and  pra£lice  of  this  burgh,   is   any  particular 
number  of  cIc£lors  neceflary  to   be  prefent  when  an  eleQion  is 
made ;  the  day  for  the  ele£tion  is  fixed  for  the  Wednefday  before 
Michaelmas,  and  the  perfons  ele£led  by  the  majority  of  the  elec- 
tors then  prefent,  are,  and  always  ,have  been,  conGdered  as  duly  and 
regularly  eledled  :  and  the  appellants  were,  accordingly,  without 
asy  acceflion  to  any  unwarrantable  z€t  upon  their  part,  regularif 
ele£led  by  the  majority  of  the  ele£lors  prefent  on  the  proper  day, 
and  in  the  proper  place  appointed  for  that  purpofe* 

H<adi  of  the  Refpondenis*  Argument* 

The  Lords  of  Sefiion  allowed  of  Mr.  Scott  of  Logie's  privilege 
of  Parliament  as  a  protediion  to  himfelf,  without  entering  into  ' 
any  difpute,  whether  that  privilege  could  prote£t  him  again(t  any 
a£lion  brought  againft  him  as  a  member  of  a  corporation  ;  and 
the  refpondents  conceive  that  he  could  not  by  fuch  privilege  pro- 
te£l  his  fellow  magiftrates  and  councillors  from  the  juft  fuit  of 
the  refpondents ;  there  being;  nothing  more  common,  where 
members  of  parliament  are  jointly  or  feverally  bound  in  bonds 
with  other  perfons,  than  the  bringing  aftions  againft  the  other 
perfons  bound,  though  no  adion  be  commenced  againft  the  mem- 
bers upon  account  of  their  privilep;e* 

Though  by  the  written  fet  of  the  town,  no  quorum  was  ex- 
prefsly  fixed,  yet  cuftom  and  reafon  determined,  that  no  number 
of  the  council  under  ten,  which  is  a  majority  of  the  whole  could 
proceed  to  do  bufinefs,  more  efpecially  bufinefs  of  fuch  weight  as 
the  ele£lion  of  a  new  town  council,  for  if  any  lefier  numbej  fiiould 
be  aMowed,  it  would  be  impoflible  to  determine  where  to  ftop,  or 
why  two  or  three  met  together  in  the  council-houfe  may  not  be 
a  quorum^  and  have  a  power  to  ele£l  a  new  town  council,  or  deter- 
mine bufinefs  of  the  greateft  confequence  to  the  town :  The  ap* 
pellants  indeed  founded  upon  a  precedent  in  17I9>  where  there 
were  bur  eight  prefent  at  the  elef^ion  of  a  new  town  council,  and 
where  they  chofe  proxies  for  two  more  to  make  up  the  number 
ten  \  but  no  argument  could  be  brought  from  this  precedent,  fince 
they  could  not  fliew  that  it  was  ever  praAifed  before  or  fince* 

It  appears  from  the  very  fa£ts  themfelves,  that  the  four  members 
were  imprifoned,  in  order  to  influence  the  election,  and  to  pre* 
vent  a  majority  of  the  town  council's  being  againft  the  provoft 
and  his  friends,  which  would  have  happened  if  a  free  eleflion 
had  been  allowed;  for  the  appellants  themfelves  acknowledge,  that 
fix  or  feven  of  the  council  were  walking  in  the  ftreets,  and  would 
not  come  up  to  the  place  of  clediion ;  which  number,  with  the 
four  that  were  imprifoned,  would  have  made  a  ncajority  of  the 
town  council  \  but  by  this  a£k  of  Mr.  Scott's  he  procured  himfelf 
to  be  ele£ked  as  provoft,  and  his  other  friends  to  be  brought  in 
as  magiftrates  or  councillors  for  the  year  following.    And,  there- 

G  g  4  fore. 
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totCf  tliough  the  appellants  had  been  entirely  ignorant  of  tiki 
imprifonment  of  the  foUr  cooocillorsi  yet  their  o^  eleAion  Vieiug 
the  tt[c€t  of  this  a£l  of  violence,  ought  to  be  declared  Tbid  i  for 
in  fuch  cafes  twn  qtutritut  an  is  cut  convtnitui^f  an  alius^  vim 
faeih 

The  appellants  were  all  acceifary  to  this  illcg;al  aQ,  in  fo  far  as 
they  openly  and  knowingly  took  advantage  of  it  to  get  themfelves 
deaed  as  magiftrates  and  councillors.  And  particularly  the 
appellant  Mr*  Mill,  as  a  magiftratei  was  accefTarj  thereto,  he 
being  one  of  the  magiArates  of  the  town  at  that  time.  Thongh' 
the  councilf  as  fuch,  have  no  jurifdiAioni  yet  Mr.  Mill,  as  a  ma- 
giftrate,  might  have  joined  with  Mr.  Murifon,  who  was  another 
magiftrate,  then  prefent,  and  they  two  as  fuch  might  have 
liberated  the  imprifoned  members  upon  giving  good  bail,  which 
privilege  ought  not  to  be  refufed  to  any  fubjed,  who  is  not  im» 
prifoned  for  fome  heinous  crime. 
JtUf  imot,  After  hearing  counfel,  //  is  orJUred  and  adjudged^  thai  the  inter* 
*'  *'  locutorj  order  of  the  Stb  of  January  be  termed  $  and  it  further  or* 
dered  and  adjudged^  that  tie  interlocutory  order  of  the  \  ^h  of  the 
fame  January^  %vbereby  the  Lords  of  Sef/ion  founds  <<  that  Logies 
<<  privilege  could  not  flop  the  purfuers  from  infifiing  in  the  reafin  vf 
**  reduction  of  the  eleHion  of  the  other  members^  that  L9gie  unwar* 
**  rantably  imprifoiked  fome  of  the  members  of  the  council  ditring  the 
<*  eleffion^"  be  affirmed ;  and  as  to  thefecond  interlocutory  order ^  of  the 
fame  date,  it  is  further  ordered  and  adjudged^  that  it  is  rele* 
vant  to  annul  the  eleSlion  of  the  other  members^  that  Logie  yntvar* 
rantably  imprifoned  fome  of  the  metnbers  of  the  council  during  the 
time  of  the  eleBion^  <*  tvitb  an  intention  to  prevent  their  giwng  their 
**  votes  at  that  eleHion  :^  and  with  this  variation  and  eMition  the 
fame  Iqft  mentioned  interlocutor  is  hereby  affirmed. 

For  Appellants,  Dun.  Forbes,         Will.  Hamilton. 

For  Rtfpondcnts,         'Rob.  Raymond.      Will.  Frafer. 


eiSSS  ON  APTEAt  fHOlt  SCOttAfTll.  4j^ 


Ex  parte 

Alexander  Abercromby,  Efq;  of  Gbrshaugh,  Cafe  lOji 

for  himfelf  and  the  other  Creditors  of 
Alexander  Wilfon  of  Littlefield,  deceafed^  Appellant ; 

John  Innes  of  Knockorth,  and  Lewis  Do- 
naldfon^  Writer  in  Edinburgh,  Son,  Heir, 
and  Executor  of  John  £k>naldfon,  de- 
ceafed,  ....   ReJ^ondcnts. 

31a  >«.  1723-4. 

7rii/7.«^Truften  chofen  by  cmiicorf ,  wlio  had  a  falary  for  tbdr  trouble,  bavtnf 
thrown  the  debtor  into  prifon  on  a  caption,  bat  aftemdi  liberaced  him 
without  applying  to  the  creditors  for  their  confent ;  the  debt  being  alterwardt 
loft,  ic  was  relevant  to  make  the  truAect  liabk  for  the  debt  thai  they  con- 
fented  to  the  debtor's  libcratioa* 


A  LEXANDER  WILSON  of  Littlcficld,  being  greatly  la  debt 
-^^  to  feveral  perfons  at  the  time  of  his  death,  his  creditors 
agreed  to  appoint  truftees  for  the  purpofe  of  taking  joint  mea- 
furcs  for  recovery  of  their  claims.  The  refpondent  John  Inne^, 
and  John  Donaldfon,  father  of  the  refpondent  Lewis,  were  ap- 
pointed fach  truftees,  and  they  were  to  be  allowed  not  only  their 
expences,  but  an  allowance  for  their  trouble.  \In  January  1707 
thefe  tmftees  were  accordingly  confirmed  executors  creditors  to 
the  deceafed,  and  poffefied  themfelves  of  confiderable  part  of  his 
cftate. 

One  Robert  Saunders,  late  provoft  of  Banff,  being  indebted  to 
the  deceafed  in  the  fum  of  2000  merks,  the  truftees  raifed  and  car- 
ried on  an  aflion  againft  him  for  the  fame,  whereupon  he  was 
thrown  into  prifon.  Afterwards  the  truftees,  without  confulting 
the  other  creditors,  releafed  him  from  prifon,  without  taking  znj 
fecurity  from  him  for  the  money  due.  Saunders  fome  years  after 
became  infolvent,  and  the  debt  was  totally  loft. 

The  other  creditors  thereupon  brought  an  a£lion  againft  the  truf- 
teeS|  to  compel  them  to  render  their  accounts,  and  pay  what  was 
due  by  them.  In  this  a&ion  the  creditors  inGfted,  that  the  truftees 
fliould  be  charged  with  the  faid  debt  of  2000  merks  due  by  the 
faid  Saunders,  in  regard  they  had  by  a  regular  procefs  thrown  him 
into  prifon,  and  had  afterwards  liberated  him  without  the  confent 
of  the  creditors,  whereby  the  debt  was  loft.  After  fundry  pro« 
ceedings  upon  this  point,  the  I^rd  Ordinary^  upon  the  29th  of 
January  17 15,  "Found  the  truftees'  confent  to  Provoft  Saun- 
<*  ders'  liberation  relevant  to  make  them  liable  for  the  debt." 

The  truftees  thereupon  offered  to  prove,  that  Provoft  Saunders 
had  paid  one- half  of  the  debt  to  Wilfon,  the  deceafed,  in  his  life- 
time ;  and  the  Lord  Ordinary,  on  the  ift  of  February  1715,  fuf- 
tained  this  defence  of  payment  as  relevant  to  be  proved^  and  gave 
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the  truftecs  till  the  20th  of  that  month  to  make  proof  thereol 
No  proof,  however,  was  made  upon  this  point,  but  the  tnficei 
prefented  a  reclaiming  petition  to  the  Court,  praying  to  be  rtlieid 
of  the  whole  demand  upon  afligning  to  the  creditors  an  adjodio' 
tion  they  had  obtained  againft  Provoft  Saunders.  The  appcUatj 
dates,  that  the  iutereft  of  the  creditors  not  being  properly  attenU 
to,  no  anfwers  were  made  to  this  petition,  and  the  Court,  ootkej 
i8th  of  February  1715,  **  fuftained  the  faid  article  of  difduKpr' 
**  the  faid  trudees  difponing  tlic  adjudication  againft  Saundenil 
«<  favour  of  the  creditors." 

The  truftees  afterwards  made  propofals  to  end  all  the  mattm 
in  difpute  amicably  by  a  fubmiflion  ;  but  this  not  taking  eSe&i 
the  appellant,  on  behalf  of  himfcif  and  the  other  creditors  of 
Wilfon  of  Littleiield  (^),  prefented  a  petition  to  the  Court,  pTa»" 
ing  to  have  the  caufe  re-hcard,  and  the  hit  mentioned  interloco* 
tor  altered ;  but  after  anfwers,  the  Court,  on  the  29th  of  No* 
vember  17 19,  rcfufed  the  "  defire  of  the  petition  j"  and  toi& 
interlocutor  the  Court  adhered  on  the  id  of  December  diei»| 
after. 

latered.  The  appeal  was  brought  from  "  fcveral  interlocutory  fentcocal 

V,?^*        "  o^  decrees  of  the  Lords  of  Seflion  of  the  i8rhof  Febnosfj 
•'  1715,  the  29th  of  November,  and  ift  of  December  1719'" 

Heads  of  the  Appellants  ArgumenU 

The  truftecs  were  appointed  for  the  behoof  of  all  the  creditor^ 
and  were  to  have  ^  confiderable  allowance  for  their  encouragemei^ 
and  conftquently  were  to  ufe  exact  diligence  in  recovering  tk 
debts  due  to  Wilfon,  and  to  account  for  the  fame  to  the  CR* 
ditors. 

The  truftees  regularly  took  out  procefs  againft  Provoft  SaflO- 
ders  on  his  bond  for  2000  merks,  and  laid  him  in  prifonbf* 
caption.  He  was  afterwards  let  at  liberty  by  the  truftees,  viik* 
out  any  direftions  from  the  creditors.  Saunders  at  thattimcf* 
in  very  good  circumftances,  being  pofl'efled  of  a  pretty  goodirf 
eftate,  and  of  a  perfonal  eftate  of  confiderable  value ;  and  h* 
he  been  detained  in  prifon  fome  time  longer,  and  other  prop^ 
methods  then  taken,  the  truftees  might  no  doubt  have  rccoTeid 
payment  of  the  debt.  The  creditor r^,  therefore,  having  lofttte 
debt,  which  was  the  great  fund  of  their  payment,  by  the  ncg'** 
gence  of  the  truftees,  the  lofs  ought  not  to  aSe£t  the  crtdit«Si 
but  the  refpondents  ought  to  ftand  charged  with  it. 

The  adjudication  obtained  by  the  truitees  is  an  additional  pn)^ 
of  their  mifmanagcment ;  for  that  adjudication  was  not  obtais^ 
till  four  years  after  he  was  difmifted  out  of  prifon,  during  «■ 
which  time  Saunders  lived  in  good  credit ;  but  in  February  i?*^' 
his  affairs  falling  into  diforder,  tlie  truftees  adjudged  his  cftatti 
after  feveral  other  creditors  had  done  the  fame,  whereas  if  ^ 
had  done  it  about  the  time  he  was  fet  at  liberty,  the  debt  ii^ 
probably  have  been  paid. 

{a)  It  does  not  apear  Low  the  appcl!ant*s  right  from  the  other  credlton  «*>  ^ 
fiUuicd.  , 

CoonW 
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.  ;    tSounfel  tppearing  for  the  appellant,  but  no  coufifel  for  Hit  J^dgmmt, 
Irefpondeots,  and  the  appellant's  counfel  being  heard,  //  //  ordind  3>  J*'*- 
mnd  adjudged^  that  the  interlocutory  fehtences  or  Decrees  of  the  \  %th    ^*^"*' 
•f  February  1715,  the  2ijtb  0/ November  and  \Jl  of  December  1719, 
complained  of  m  the  f aid  appeal ^  be  rever/ed  ;  and  that  the  interlocutor 
of  the  2gth  of  January  1 7 1 5,  be  affirmed  .*    and  it  is  further  ordered 
eind  adjudged^  that  the  Lords  of  SeJJton  do  proceed  in  the  eaufe^  in 
fuch  manner  as  if  the  faid  interlocutors  complained  of  had  never 


been  made. 


For  Appellant,    -    IVill.  Hamilton. 


John   Earl    of    Breadalbane,    Sir    James  Cafe  104- 

Sinclair  of  Dunbeath,  and  John  Sinclair 
of  Ulbfler,  Efq;  -  -  -         Appellants; 

Alexander  Earl  of  Caithnefs,        -        ->        Rcfpondcm. 

20lh  March  I723-4, 

MtJuffiifi  Imffhatr.n.'^ln  an  aAion,  where  vit'out  objeAions  were  made  Co  the 
purfugr*!  tide,  the  Court  having  nrdrred  production  to  be  madCy  and  after- 
wards granted  rcnllitation  j  the  ju«  gment  is  lererred,  and  it  it  ordered  that 
the  defenders  be  not  obliged  to  t.tke  a  cerm  ibr  produ^ioo^  uodl  the  purfuec 
make  oat  hit  title^  upon  which  he  ibundi  hit  fuic* 

Vjurj, 

|N  1719,  the  refpondent  brought  an  aflion  of  reduAion  impro« 
^  bation  againll  the  appellants  before  the  Court  of  SeflTion,  in 
which  he  infifted  for  produdion  of  the  rights  and  titles  by  which 
the  appellants  held  or  claimecl  the  lands  of  Ormly,  Slrbfttr,  miin- 
lands  and  multures  thereof,  the  towns  and  lands  of  Shanwell  and 
Acbarralkell,  with  the  teinds  and  pertinents  of  the  fame ;  which 
had  been  part  of  the  eftate  of  Sir  James  Sinclair  of  Murkle,  de- 
ceafed*  The  circumftances  of  the  cafe  which  gave  rife  to  the 
adion,  as  dated  by  the  refpondent,  were : 

That  the  refpondent  was  the  lineal  defcendant  and  heir  of 
Sir  James  Sinclair  of  Murkle,  who  was  heir  of  George  late  Earl 
of  Caithnefs,  who  died  without  ifTue ;  fo  that  all  the  eftate  of 
Caithnefs  would,  by  the  courfe  of  law,  have  come  to  the  refpon- 
dent, as  well  as  the  honours ;  but  this  Earl  George  was  prevailed 
upon,  without  any  valuable  confideration,  to  make  over  his  whole 
eftate  in  Caithnefs  to  John  late  Earl  of  Breadalbane,  deceafeif, 
the  father  of  the  appellant  Earl  John,  fubje6i  ipdeed  to  a  right 
of  reverfion  not  exprefled  in  the  deeds  of  conveyance,  but  in  a 
feparate  deed,  which  was  fecreted,  and  which  but  lately  came  to 
the  knowledge  of  the  refpondent : 

That  after  the  death  of  the  faid  George  Earl  of  Caithnefs,  the 
faid  late  Earl  of  Breadalbane  poiTeiTed  himfelf,  not  only  of  the 
whole  eftate  of  Caithnefs,  which  belonged  to  the  faid  Earl  George, 

but 
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but  alfo  of  the  lands  of  Ormly  and  other  lands  in  Catthnefii 
vhich  ^ere  part  of  the  eftate  of  the  faid  Sir  James  Stncl^r  of 
MurUe,  under  pretence  that  the  faid  late  Earl  of  Caithnefs  was 
in  pofleflion  of  thofe  lands  as  a  creditor  of  the  faid  Sir  James 
Sinclair  by  a  decree  of  apprifin^ ;  and  the  Earl  of  Breadalbane 
alfo  got  pofleflion  of  the  writings  of  the  family  of  Caithnefsj  which 
occaGoned  complaints  to  the  privy  council  of  Scotland,  and  to 
the  parliament  of  that  country  ^  and  which  had  ever  flnce  been 
the  fubjeft  of  law  fuits,  though  the  low  circumftances  of  the 
Caithnefs  family,  and  the  minority  of  the  prefent  earl^  hindcKd 
thefe  difputet  from  being  brought  to  an  iflue : 

That  the  refpofadent  claimed  a  right  to  the  faid  lands  of  Ormly^ 
&c.  under  a  decree  of  apprifing,  obtained  by  John  Murray  of 
""Vennyland,  with  fafine  thereon,  and  which,  after  feveral  mefoe 
conveyances,  was  veiled  in  the  refpondent :  and  fome  years  ago^ 
endeavours  were  ufed  to  fettle  difierences  between  the  refpondent 
and  the  appellant  the  Earl  of  Breadalbane ;  but  the  other  appel- 
lants, Sir  James  and  John  Sinclair,  on  purpofe  to  prevent  any 
agreement,  io  1718  purchafed  the  faid  lands  of  Ormly  and  others 
from  the  Earl  of  Breadalbane ;  but  as  the  claims  of  the  refpondent 
were  no  fecret,  the  Earl  of  Breadalbane  was  fo  cautious,  as  not 
to  bind  himfelf  in  warrandice  of  the  purchafe,  but,  on  the  con* 
trary,  the  purchafers  became  bound  to  indemnify  him. 

To  this  a£lion  the  appellants  made  defences ;  and  the  circum- 
ftances which  gave  rife  to  the  a£lion,  as  dated  by  them,  were: 
That  in  Odot^r  1672,  George  late  Earl  of  Caithnefs,  by  deed 
for  a  valuable  confideration,  conveyed  to  the  late  Earl  of  Breadal- 
bane all  the  lands  and  eftate  in  Caithnefs,  particularly  the  land? 
of  Ormly  and  others  (before  mentioned);  in  1673  a  charter  of 
the  premifes  was  granted  by  the  crown,  upon  which  faCne  was 
taken : 

That  part  of  thefe  lands  had  formerly  been  the  cftate  of  Sir 
James  Sinclair  of  Murkle,  graiidf.nher  to  the  refpondent ;  but 
being  much  encumbered,  the  feveral  real  fecurities  aflFeAing  the 
fame,  which  greatly  exceeded  the  value  of  the  ellate,  had  been 
purchafed  by  the  faid  George  Earl  of  C<iithnefs,  fome  time  be- 
fore the  faid  fale,  and  thefe  incumbrances  were  Hkewife  afCgned 
to  the  Earl  of  Breadalbane :  and  the  refpondent*s  father,  by  deed 
in  1677,  reciting  that  his  eftate  was  under  great  encumbrances, 
and  that  the  Earl  of  Breadalbane  had  right  to  the  lands  of  Ormly 
and  others  part  of  the  premifes  by  apprifings  and  otherwife,  there- 
fore obliged  himfelf,  his  heirs  and  fuccelibrs,  never  to  quarrelj 
queftion,  or  impugn  his  rights  to  the  faid  lands  : 

That  as  the  Earl  of  Caithnefs  had  been  in  quiet  poflTeflion  of 
the  premifes  for  feveral  years  before  .1672,  fo  the  late  Earl  of 
Breadalbane,  and  the  appellant  the  earl  his  fon,  had  continued  in 
quiet  pofleflion  of  the  premifes  ever  flnce;  and  in  1718,  the 
earl,  for  a  valuable  confideration,  fold  the  premifes  and  all  other 
his  eftates  la  Caithnefs  to  the  appellants  Sir  James  and  John 
omdair :    - 

That 
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That  one  John  Murray,  for  a  debt  of  the  faid  Sir  James  Sin- 
clair of  Murkic,  of  6000  merks  Scots,  in  1652  got  a  decree  of 
apprifing  of  the  lands  of  Oroily  and  others,  part  of  the  premifes^ 
and  likewife  of  other  lands,  pare  of  the  faid  Sir  James  Sinclair's 
cftate,  and  thereupon  took  infeftment ;  but  there  being  fo  many 
prior  encumbrances  upon  that  part  of  the  eftate  conveyed  to  the 
Earl  of  fireadalbane,  and  of  greater  extent  than  the  value  of  the 
lands,  no  pofleflion  was  attained,  by  virtue  of  that  decree,  of  any 
part  of  the  premifes  conveyed  to  the  Earl  of  Brcadalbane ;  and 
the  refpondent  having  renounced  to  be  heir  to  his  father  and 
grandfather,  procured  right  to  this  old  dormant  apprifing,  and^ 
under  colour  thereof,  brought  the  prefent  aAion. 

The  appellants  in  defence,  at  firft,  contended,  that  the  right 
under  which  the  refpondent  claimed  was  prefcribed,  no  poiTeflion 
having  been  attained  of  any  part  of  the  lands  in  the  pofleflion  of 
the  appellants  in  40  years  after  the  date  of  the  refpondent's  right : 
but  the  refpondent  offering,  before  the  produAion  of  the  deeds^ 
to  prove  that  feveral  fteps  had  been  taken  to  prevent  his  claim 
from  being  prefcribed,  the  Court,  on  the  2d  of  December  172O9 
*<  Found  the  allegation  of  prefcription  againft  the  refpondent^s 
<<  title,  where  the  refpondent  ofl^cred  to  prove  interruption  during 
^<  the  running  of  the  term  to  be  aflTigned  for  produdion,  could 
^<  not  ilop  the  appellants  taking  a  term  to  fatisfy  the  pro* 
«•  dufticn  " 

It  was  then  infliled  by  the  appellants,  that  the  decree  of  ap- 
prifing was  ufurious,  as  having  been  taken  for  compound  interefl^ 
and  that  it  was  therefore  null  and  void.  But  after  anfwers  for 
the  refpondent,  the  Court,  on  the  4th  of  January  1721,  ^*  re* 
♦•  pelled  the  objection  proponed  agamft  the  refpondent's  title, 
*<  that  the  apprifing  is  ufurious,  and  found  that  the  refpondent's 
*<  title  is  fuiHcient  to  oblige  the  appellants  to  take  a  day  to  pro* 
««  duce  the  right  called  for." 

It  was  next  infilled,  that  the  apprifing  under  which  the  re- 
fpondent claimed  was  led  for  a  debt  due  by  his  grandfather,  to 
whom  he  was  heir  apparent ;  that  the  refpondent  had  been  in 
pofleflion  of  feveral  of  the  lands  contained  in  the  apprifing  for  a 
great  many  years,  and  that  by  his  receipt  of  the  rents  the  debt 
apprifed  for  was  more  than  paid  ;  and  this  the  appellants  offered 
to  prove  by  the  refpondent's  oath ;  and  if  this  were  fo,  they  con- 
tended that  the  refpondent  had  no  right  to  oblige  the  appellants  to 
produce  any  of  the  deeds.  The  Court,  on  the  ixth  of  Januar]f 
1721,  "  Found  that  the  appellants'  objeflion  againft  the  apprifing 
*'  which  is  the  refpondent's  title  in  this  procefs,  that  the  refpon* 
f '  dent  has  been  in  the  poflTcfifion  of  the  fubjeA  apprifed  of  fuch 
**  extent  and  for  fo  long  (pace  as  the  free  rents  of  the  faid  fubjedk 
<*  intromitted  with  by  the  refpondent,  did  exceed  the  fums  in  the 
^^  apprifing,  is  in  this  ftate  of  the  procefs  competent  to  be  proved 
<<  indantly  by  the  refpondent's  oath."  But  the  refpondent  having 
reclaimed,  infifting  that  his  pofleflion  of  the  lands  contained  in 
the  apprifing  was  not  by  virtue  of  this  deed  of  apprifing  only,  but 
by  viitue  of  other  rights  and  diligences  in  his  pprfoni  and  there- 
fore 
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fore  that  Ins  receipt  of  the  rents  was  not  to  be  imputed  only  to 
the  fatisfa£lion  of  the  decree  in  queftion.  After  anfvirers  for  the 
refpondentS)  the  Courts  on  the  7th  of  February  172I1  *'  adhered 
<*  to  their  former  interlocutor  of  the  11th  of  January  1721^  with 
<<  this  variation,  that  it  be  proved  by  the  refpondent's  oath^  whe- 
^*  ther  his  poCrcdion  was  by  virtue  of  the  aforefaid  apprifiiig/* 
And  the  appellants  having  reclaimed,  the  Court,  on  the  .18th  of 
February,  *<  adhered  to  their  former  interlocutors  of  the  lith  of 
•'  January  and  7th  of  February  1721." 

The  appellants  were  then  direfled  to  produce  the  deedsi  and 
a£ls  for  the  iirft  and  2d  term  were  pronounced,  and  they  pro- 
duced certain  of  the  deeds  called  for^  but  not  having  made  a 
complete  progrefs  of  writs,  the  Court,  on  the  27th  of  December 
1721,  *'  granted  certification  againft  the  appellants,  and  leduced 
^  and  improved  the  writs  called  for,  and  that  for  not  produ£tioa 
<*  and  decerned/* 

The  appellants  againft  this  interlocutor  prefented  two  petitions, 

one  of  them  dating  that  certain  witneiTcs  had  not  been  examioed| 

and  craving  further'  time  for  that  purpofe ;  the  other  dating  that 

the  Earl  of  Breadalbane  was  in  England,  and  there  had  been  no 

opportunity  to  fearch  his  repofitories,  and  praying  that  extraft 

Blight  be  ftopped  till  the  id  of  June  next.     The  Court,  after 

anfwers  for  the  refpondent,  on  the  3  id  of  January  1722,  <'  dopt 

*^  extra£iing  the  decree  of  certification  till  the  15  th  (tf  February 

♦«  thereafter." 

iMrred,  The  appeal  was  brought  from  '^  feveral  interlocutory  fenteoccft 

n  Feb.        €$  of  the  Lords  of  SefTion  of  the  4th  of  January,  the  7th  and  i9tb 

»!»*-»•       u  of  February  1721,  the  27th  of  December  1721,  and  31ft  oi 

**  January  1722/* 


■  t 


Heads  cf  the  Appellant f  Argument. 

A  bnre  fuppofitition  that  the  refpondent's  title  might  not  be 
prefcribed,  was  not  a  fufHcient  reafon  to  decree  the  appellants  to 
produce  the  feveral  titles  under  which  they  claimed.  It  had  been 
much  more  jud,  when  this  objedion  was  dated,  to  have  con- 
fidered  that  point  fird ;  for  if  it  was  with  the  appellantSj  there 
was  then  an  end  of  the  aftion ;  and  to  what  purpofe  diould  the 
appellants  be  obliged  to  enter  into  an  expenfive  af^ion,  and  to 
produce  their  title  deeds,  when  probably  it  may  be  found  that  the 
f;-  refpondent,  the  purfuer,  has  no  title  at  all.     And  though  the  in« 

^^  tcrlocutors  finding   the  appellants  mud  take  a  term  to  produce 

their  rights,  proceed  on  the  fuppofition  that  the  refpondeat 
was  before  the  fame  term  to  prove  interruptions ;  yet  the  decree 
of  certification  is  pronounced  againd  the  appellants  without  the 
refpondent's  having  proved  any  of  thcfe  fuppofed  interruptions. 

There  is  the  lefs  reafon  to  indulge  the  refpondent  in  this  cafe, 
becaufe  he  is  the  heir  of  the  original  debtor,  and  refufes  to  enter 
heir  to  him,  and  be  fubje£led  to  his  debts ;  but  has  purchafed  for 
a  fmall  fum  this  old  dormant  apprifing,  and  would,  under  colour 
of  that,  defeat  the  appellants  and  others,  who  are  jud  and  lawful 
creditors  of  his  predecedbrs :  great  care  ought|  thenj  to  haye  h^cn 

taken. 
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taken,  that  the  tide  under  which  he  claims  (hould  be  clear  and 
fubje£t  to.  no  exception ;  becaufe,  if  the  appellants  Chould  be 
obliged  to  produce  their  title  deeds,  and  that  to  a  perfon  who 
has  no  right,  it  may  aflford  an  opportunity  to  the  heir  to  look  into 
all  the  appellants'  title  deeds,  which  being  apprifings,  confift  o( 
many  different  particulars,  and  if,  through  the  injury  of  time,  or 
any  other  accident,  any  of  them  (hould  be  wanting,  it  may  afford 
him  a  handle  to  overturn  the  mod  ancient  fettlements,  and  dift 
appoint  the  payment  of  jud  creditors.  As  heir  at  law,  he  is  not 
entitled  to  this,  without  fubje£ling  himfelf  to  the  payment  of  his 
predeceflbrs'  debts ;  if,  therefore,  an  heir  at  law  in  the  (hape  of  a 
creditor  make  this  demand,  it  ought  firft  to  be  afcertiined,  that  he 
is  a  really  a  true  creditor,  before  he  has  this  fruit  by  his  a£lion  (a). 

The  appellants  ought  either  to  have  been  let  into  a  proof  of  the 
refpondent's  pofTrfrion,  and  receipt  of  the  rents  and  profits  of  part 
of  the  lands  mentioned  in  his  apprifing,  in  order  to  extinguifh 
his  demand,  or  otherwife  he  ought  to  have  made  oath  upon  that 
(ingle  point. 

Nor  can  it  alter  the  cafe,  that  the  refpondent  pretended  to  have 
other  titles,  to  the  fatisfafllon  of  which  he  could  impute  his  re^ 
ceipt  of  the  rents ;  for  thefe  titles  ought  certainly  to  have  been 
produced  in  order  to  fatisfy  the  Court  that  they  were  of  validity. 
Nor  could  it  be  fufficient  for  the  refpondent  to  make  oath,  that  he 
Iiad  other  titles,  without  obliging  him  to  condefcend  upon  and 
produce  theni,  for  that  is  admitting  him  to  be  judge  for  himfelf^ 
and  probably  thefe  other  titles  may  be  void  too;  and  it  is  fuffi- 
cient for  the  appellants  to  retain  the  pofTefTion  they  have,  and 
]ikewife  their  deeds,  till  once  the  refpondent  (hew,  that  he  ha^a 
title  to  call  theirs  in  qucHion  ;  and  it  is  impoffible  to  determine 
ihat  before  they  be  produced. 

It  would  be  hard  that  the  appellants.  Sir  James  and  John  Sin- 
clair,  becaufe  the  other  appellant  the  earl,  from  whom  they  pur« 
chafed,  was  neceflarily  out  of  the  kingdom,  whereby  they  could 
not  have  an  opportunity  of  fearching  for  the  papers  that  were 
granting,  (hould  be  for  ever  debarred  from  producing  or  making 
ufe  of  thefe  deeds,  which  was  the  tScCt  of  the  decree  of  certifi- 
cation, by  which  means  the  rights  which  they  have  as  honed  and 
iuft  creditors,  might  be  entirely  frudrated. 

Heads  of  the  Refpotident*s  Argument. 

The  prefcription  alleged  by  the  appellants  was  interrupted, 
both  by  his  minority  and  by  feveral  proceffes,  which  he  imme- 
diately made  appear  in  part  by  writings  produced  in  this  fuit,  and 
offered  to  biing  a  further  proof,  if  neceifary,  againil  tlie  time  the 
appellants  (hould  produce  their  titles. 

The  objedion  made  by  the  appellants,  that  the  apprifing  was 
fatisfied  by  receipt  of  rents,  could  not  in  form  be  proponed  or 

(tf)  The  appellants  alfo  (late  the  grounds  on  which  they  contended  that  the  decref  of 
ipprifing  w^s  ufuriovt)  and  therefore  nuM  t  the  refpondent  givet  a  counter  ftatemeat} 
but  nothing  can  be  given  dhlincUj  upon  thltpoiot^  thefe  iUtemenct  are  therefoce 
omitt^. 

inCM 


fS4  CA8E8  ON  APPEAL  FROM  SCOTLAMIX 

infiftecl  upon  before  the  appellants  produced  their  titles.  TI16 
refpondcnt  was  ready  to  make  oathy  if  the  appellants  wouM  bq 
determined  by  his  oath,  whether  or  not  the  fums  in  the  apprifing 
were  paid  ;  but  the  objefliony  in  the  form  it  was  proponed  by  the 
appellants,  was  infufTtcient  .in  law;  for  although  he  (bould  ac- 
knowledge he  had  pofTefled  lands  contained  in  the  apprifing,  the 
profits  of  which,  fince  his  pofieflion,  might  exceed  the  fums 
thereby  decreed,  yet  that  would  be  no  proof  that  thefe  fums  were 
paid  in  fatisfa£lion  of  that  apprifing,  becaufe  he  might  and  di4 
pofiefs  thofe  other  lands  by  other  titles  than  this  apprifing,  which 
titles  he  would  produce  at  a  proper  time,  after  the  appeUants 
had  produced  theirs.  And  after  the  interlocutors  direding  that 
this  hd  fliould  be  proved  by  the  refpondent's  oath,  at  a  calling 
ofthecaufeon  the  24th  of  February  1721,  his  counfel  rcpre« 
fented,  that  he  was  ready  and  willing  to  make  oath  upon  tlie 
points  referred  to  his  oath ;  but  the  counfel  for  the  appellants^ 
who  infifted  to  have  his  oath  only  to  protra£l  the  fuit,  declared 
tbtj  did  pafs  froin  kis  oath  in  thaijlate  of  the  procefs* 
moment,  After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  feve^ 
a»  March  |,^/  iuterhcutoTj  fentences  complained  of  in  the  faid  appeal^  excepi 
^"^  fi  much  of  the  interlocutor  of  the  /\th  of  January  1721,  as  relates 
to  the  objection  made  by  the  appellants  to  the  apprifmgy  under  nuhich 
the  refpondcnt  claims  upon  pretence  of  its  being  ufurious^  and  allow* 
ing  too  much  interefl,  be  rcverfed :  and  it  rs  further  ordered^  thai 
the  Lords  of  Seffion^  in  the  further  progrefs  of  the  caufe^  do  mt  oblige 
the  appellants  to  take  a  term  for  produiHon^  until  the  rejpondent^  the 
fwrfuer  below,  jhall  have  made  out  bis  title  upon  vfhich  he  foutiix 
his  fuit* 

For  Appellants,     UtA.  Raymond.    Dun.  Forbes.    Will.  Hamilton^ 
For  Refpondcnt^  Ro.  Dundas.       C  Talbot. 

The  queftion  upon  the  (ird  appeal  between  Sir  Hew  Dalrympie 
and  the  Hon.  Mrs.  Fullarton,  relative  to  the  eftate  of  Bargeny, 
x8  Dec.  1797,  was  upon  a  point  very  much  like  the  prefent;  and 
the  judgment  then  pronounced  was  of  the  fame  import  as  tliat 
in  the  prefent  cafe. 

A  fimilar  judgment  to  this  is  given  in  a  rtdu£lion  improbation 
brought  by  an  heir,  DuflF  of  Braco  and  others  v.  Earl  of  |}uchaO| 
on  appeal,  15  April  1725. 
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Ex  parte 
Mexander  Murray,  of  Broughtorf,  Efq;     -    Appellant ^     Cafe  105. 

Captain  James  Butler,  Nephew  and  Heir  of  15  Dec* 

Sir  George  Maxwell  of  Orchardton,  and  '^i*. 

the  Creditors  of  the  faid  Sir  George,     -     Rcfpondcnts. 

aid  March  I723-4, 

Soi'iJum  et prorata."^ A  drhtor  grants  bind  with  a  cautioner,  and  afterwards  a 
bond  of  corruborat'oa  wi  h  a  difrercnc  Ciu;ioncr  j  rhe  m-jney  is  pa-d  by  the 
oiitiuner  in  thr  ci>rro'-/oracion  ;  but  he  hid  only  tclief  ajjilnil  the  caa.loner 
in  the  original  bjnd  tor  cne  half  of  the  r.in  paid. 

IN  September  1674,  Sir  Alexander  MicCulloch,  and  Godfrey 
^  his  cldtlt  fon  as  principalb,  and  Sir  Robert  Maxwell  of  Or- 
rhardton  as  cautioner,  executed  a  bond  to  Alexander  MacGhb 
'or  2000  merks  Scots. 

After  the  death  of  Sir  Alexand;;r  MicCulloch,  the  money  not 
javing  been  paid,  the  faid  Godfrey,  then  Sir  Godfrey  his  foil 
IS  principal,  and  Alexander  Vifcount  of  Kenmurc,  and  Richard 
Vlurray  of  Brouglifon,  (the  af^pcllant's  f.ither),  as  cautioners,  in 
i)clober  1679,  executed  a  bond  of  corroboration  to  the  faid  Alex- 
indcr  MacGhie^  reciting  the  original  bond,  and  ih^t  the  creditor 
ras  contented  to  delay  payment  upon  ^rantiny:  to  him  fuch  cor* 
oborative  fecurity :  therefore  the  f<ild  principal  and  cautioners, 
n  further  corroboration  of  the  l.iid  bond,  and  without  hurt  or 
>rejudice  thereto,  or  derogation  therefrom  in  any  {ort,  fed  acctt" 
nulandojura  juribus^  bound  and  obliged. themfelves  to  make  pay- 
nent  of  the  faid  principal  fum,  with  intereft  from  Martinmas 
t^ji;,  and  this  bond  of  corroboration  contained  an  obligatioa 
'roifi  the  principal  to  the  cautioners  for  their  relief  and  in* 
Icmnity. 

The  money  not  beinf;  paid,  the  creditor  brought  his  aAion 
3efore  the  Court  of  Seffion,  againft  the  appellant  as  fon  and  heir 
:o  the  faid  Richard  Murray  \  and  the  appellant  was  decreed  to  pay 
:he  principal  fum  and  intereftt  for  which  his  father  had  become 
Tecurity.  The  creditor  in  the  faid  bonds  thereupon  afligned  the 
Tame  to  him  for  his  relief  againd  the  other  perfons  bound. 

The  appellant  brought  his  adlion  before  the  Court  of  Seilion, 
For  payment  of  the  faid  fum  of  2000  merks  Scots»  and  intereft 
contained  in  the  original  bond  •,  to  whii:h  a£tion  the  refpondent 
Butler,  and  fome  of  the  creditors  of  Sir  George  Maxwell,  fon 
and  heir  of  Sir  Robert  Maxwell,  the  cautioner  in  the  original 
bond,  became  parties.  In  this  action  the  apprllanc  contended, 
that  he  was  cautioner  or  fecurhty  for  the  p'^ment  of  the  money 
due  by  the  original  bond,  and  that  as  to  him,  all  the  perfons 
bound  therein  were  principils;  and  lu*  having  piid  the  money. 
Was  cnlitlird  tc  rcli.fj  an  J  10  rcciwcr  hii  piy«:j.'Ui  from  all  or  auv 
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of  the  faid  perfon?.  On  the  part  of  the  rcfpondents,  it  was  an- 
fwcrcd,  th4t  Sir  Robert  Maxwell  was  only  a  cautioner,  and  that 
the  appellant's  father  could  only  have  relief  of  the  one  half  of  the 
fum  he  had  paid,  as  he  was  equally  bound  for  the  debt. 

The  Lord  Ordinary,  on  the  29th  of  November  1721,  '*  Fout:d 
"  that  the  appellant  could  only  have  relief  for  the  half  of  the 
*«  fum  he  had  paid  to  the  creditor."  And  to  this  interlocutor  the 
Court  adhered  on  the  15th  of  December  1722^  and  i8th  of  June 

Efiterea,  The  appeal  was  brought  from  •'  an  interlocutor  of  the  Lord 

»7*i^       "  Newhall,  Ordinary,  of  the  29th  of  November  1721,  and  the 

*<  affirmances  thereof  by  the  Lords  of  Seflfion  the  15  th  of  De- 

««  ccmbcr  1722,  and  iSthof  June  1723," 

Heads  of  the  Appellant^!  Argument. 

The  verj  title  of  the  bond  of  corroboration,  as  well  as  the  ftile, 
exprcfs  the  mind  and  intention  of  the  parties  contra£ting  to  have 
been,  and  the  terms  under  which  they  became  bound  import,  that 
it  is  granted  to  the  creditor  as  a  further  fecurity  of  the   former 
bond.     The  principal  and  cautioners  in  the  iirit  bond  became  all 
as  principals  with  regard  to  the  perfons  bound  as  cautioners  in 
the  corroboration,  who  thereby  became  cautioners  to  the  credi- 
tor for  them.     The  firft  bond  continued  to  all  intents  and  pur- 
pofcs  the   fame  as  before ;  and  the  bond  of  corroboration  was 
only  given  as  a  further  fecurity  to  the  creditor,  in  cafe  the  prin- 
cipals and  cautioners  in  the  fird  bond  (hoold  become  infolvent. 
But  in  cafe  the  creditor  (hould  compel  the  cautioners  in  the  bond 
of  corroboration  to  pay  the  debt,  then  they  were  to  be  relieved 
by  the  perfons  for  whom  they  were  bound  as  cautioners,  both 
principals  and  cautioners  in  the  original  bond  being  bound  for 
their  relief.     It  is  certain,  that  if  the  cautioners  in  the  firft  bone) 
had  paid  the  debt,  they  could  only  have  taken  an  ai&gnment  for 
their  relief  againft  the  principals,  and  could  never  have  had  ac- 
cefs  againft  the  perfons  bound  in  the  corroboration,  who  were 
only  cautioners  for  them.     Had  the  appellant,  when  he  paid  the 
bond,  taken  any  affignmcnt  in  the  name  of  a  third  party,  the 
refpondent  the  heir  muft  then,  without  quef^ion,  have  paid  the 
debt,  and  had  relief  only  from  tlie  principals,  for  whom  his  an- 
ceftor  was  cautioner.    So  the  Court  had  found  in  parallel  cafes, 
particularly   Clark/on   agatnjl  EJgar,     ift  December    1703,  and 
BrtK-k  againjl  Lord  Bargeny^  14th  February  1705.     This  is  agree- 
able both  to  law  and  equity ;  for  the  bond  of  corroboration  was 
a  tranfa£tion  diredily  with  the  creditor,  and  only  for  his  advan- 
tage, without  the  lead   intention  of  any  alteration  in  the  firft 
bond,  or  benefit  to  the  parties  bound  in  it,  except  to  procure 
from  the  creditor  a  larger  time  for  them  to  pay  the  debt. 
Judjjm-nt,         Xhis  day    having  been  appointed  for  hearing  the  caufc  Ex 

Counfel  for  the  appellant  only  attending,  they  were  called  in 
and  heard,  and  withdrew  ;  and  after  due  conGderation  and  debate 
iu.^  of  the  mrriti  of  tiiis  c.iuiV, 

// 
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ti  is  oirdered  and  adjudged^  that  the  petition  and  appeal  he  difmtjfed^ 
a^d  that  the  /aid  interlocutor^  and  affirmances  thereof^  therein  com* 
plained  of^  te  termed. 

For  Appellanti        i)un.  Forbes.     Will.  Hamilton. 


Charlotte,  Marchibnefs  Dowaget  of  An^  CafeioS* 

nandale,  ...  Appellant  \ 

Jaitiei,  Marquis  of  Ailnandale,  John  Baillie, 
Fratacis  HoUiday,  and  many  others,  claim- 
ing to  be  Creditors  of  Wilh'am,  late 
Marquis  of  Annandale^  deceafed,        -      Refpondentu 

2lft  March  1723-4. 

Torum  co^petmi'^yuri/JiffioM.'-^The  Marchioneft  of  Anntadale,  re/iding  !n 
fngUnd^  being  appointed  cxecatrix  for  behoof  of  her  children^  proves  the 
kte  Marqoit*!  wiii  in  Eng  iioi  t  Tarioui  peifiUl  crediurs  of  tbe  late  Marqu't^ 
arreft  in  the  teointt*  hindf»  a  jointure  ptyaWIe  to  tbe  ezecutrik  out  of  the 
Scots  eftacet  1  the  Coart  of  Seffion  having  ordered  W  to  purge  the  arreft* 
menti,  before  (he  drew  her  Jointure :  tbe  jodgnenC  il  reverfed,  and  ic  it 
ordered  that  the  arrettmCDti  be  ioofed  withiout  caacioa  or  confignaiion* 

AFTER  the  determination  of  the  appeal  relatire  tbthejoin'^ 
^^  tiirc  or  life-rent  of  1000/.  fterllng-,  between  the. appellant, 
tnd  the  refpohdent  the  marquis^  on  the  15th  of  December  1722^ 
the  appellant  returned  to  the  Court  of  Seflion  to  have  that  judg- 
ment of  the  Houfe  of  Lords  applied  in  her  favour.  What  arofe  out 
of  the  ptidceedings  had  thereupon  gave  rife  to  the  prefent  appeal. 

Tbe  lace  marquis,  by  a  will  executed  on  the  29th  of  December 
1720,  but  a  {hort  time  before  his  death,  nominated  the  ap- 
pellant his  executrix  and  univerfal  legatee  in  trud  i^r  the  behoof 
of  their  fon  Lord  George,  then  born,  and  of  any  other  chil- 
dren that  might  be  procreated  between  him  and  the  appellant. 
With  a  pirovifo,  that  the  appellant's  right  of  adminiftration  flioiild 
cominbe  Only  during  her  widowhood,  and  after  her  marriage  de« 
▼iolve  upon  fuch  perfons  as  he  fiiould  appoint  for  the  fole  ufe  of 
hia  faid  children }  and  it  was  alfo  declared,  that  the  executrix 
fh^ottld  be  bound  to  pay  all  his  lawful  executry  and  perfonal 
debts.  In  which  Lord  Johnftone,  his  elded  fon,  was  not  bound, 
and  which  weie  contrafled  (ince  the  id  of  April  i(Sgo,  the  date 
of  his  tailzie.  The  appellant  proved  this  will  in  the  prerogative 
court  of  Canterbury,  and  poflfeflcd  herfclf  of  the  teftator's  per- 
fonal  eftate  to  a  confiderable  amount.  Several  of  the  refpondents, 
dating  themfclvcs  to  be  creditors  of  the  icftator  for  debts  con^ 
traAed  in  Scotland,  fince  April  1690,  exhibited  their  bill  in  the 
Court  of  Chancery  againft  the  appellant  for  difcovefy  of  aflcts, 
and  fattsfa£lion  of  their  claims.  To  thif;  bill  the  appellant  put  in 
her  anfwer'y  aud  aftcrwirds  filed  a  crofs  bill  ?gainU  the  prefent 

H  h  2  marquis 
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marquis  and  the  plaintiflFs  in  the  original  bill,  for  a  dlfcovery  of 
the  reality  of  their  debts. 

In  this  ftate  matters  were  when  the  appellant,  in  terms  of  the 
faidjudgmentoftheHoufe  of  Lords,  15th  December  1722,  applied 
by  petition  to  the  Court  of  Scflfion,  to  have  proper  diligencr^ 
dire£led  for  payment  of  the  arrears  of  her  annuity  of  looo/. 
with  intereft,  and  of  the  future  payments,  yearly  and  termly  2s 
they  fliould  fall  due.  This  petition  was  remitted  to  the 
Lord  Ordinary,  to  hear  parties  thereupon ;  and  before  him  the 
counfel  for  the  prefent  marquis,  dated,  that  the  arrears  of  the 
life  rent  weie  arreded  in  his  hands  by  feveral  perfons  claiming  td 
be  creditors  of  the  appellant,  as  executrix  of  her  laft  hufband  for 
large  fumsof  money.  The  Lord  Ordinary  gave  a  decree  for  poind'' 
ing  of  the  ground,  until  the  appellant  (hould  be  paid  oflFher  life-rent 
annuity  in  terms  of  the  order  and  decree  of  the  Houfe  of  Lords; 
but  **  fupcrfcded  extraft  until  the  faid  atreftments  were  purged." 

The  appellant  reclaimed  to  the  Court,  dating,  that  fbe  had 
proved  the  will  in  Kngland  only,  and  poflcfled  the  aflfets  in  that 
country,  and  never  intromitted  with  any  of  the  effeds  of  the  late 
marquis  in  Scotland,  where  the  prefent  marquis  had  been  con- 
firmed executor  to  his  fachtrr,  and  had  taken  poflef&on  of  the 
perfonal  eilate;  and  infiding  that  flie  was  not  liable  to  account  in 
Scotland  for  the  Englidi  adets ;  and  that  her  life-rent  annuity 
ought  not  to  be  dopped  by  thcfe  arrcftments;  and  therefore  pray- 
ing that  the  arredments  might  be  loofed  without  caution  or  con- 
fignation.  The  marquis  and  the  creditors  made  anfwer,  and  the 
Court,  on  the  13th  of  February  1722-3,  **  adhered  to  the  inter- 
**  locutor  of  the  Lord  Ordinary,  and  refufed  the  dedre  of  the 
"  petition.*'  t 

The  appellant  afterwards  brought  an  aftion  before  the  Court 
of  SelHon  againd  tlie  faid  arredors,  and  all  the  other  creditors  of 
her  late  hufband  whom  (he  could  difcover,  for  reducing  the  ar- 
redments, and  concluding  that  it  (hould  be  declared,  that  her  faid 
life-rent  annuity  was  not  arrcdable  at  the  fuit  of  any  creditor  of 
the  late  marquis,  nor  the  appellant  as  executrix  in  truft  for  her 
children  liable  to  be  fued,  or  to  account  in  any  court  in  Scotland 
for  the  perfonal  eiUte  come  to  her  hands  in  England.  To  this 
a£lion  the  creditors  made  defences  -,  and  the  Court,  upon  hearing 
the  caufe,  on  the  26th  of  December  17*3$  **  fudained  the  de* 
<*  fences  made  for  the  defenders,  and  found  the  arreflmeots  on 
•*  the  dependance  fufficienrly  warranted.*' 
Entjfrt,  The  appeal  was  brought  from  "  two  interlocutors  of  the  Lords 

iVw.       "  of  Sedion  of  the  ijth  of  February  1722-3,  and  26th  of  Decern* 
"  ber  thereafter." 

HaaJs  of  the  Jppellant^s  Argument. 

All  executors,  elpecially  thrfe  in  truft,  ought  to  be  fued,  either 
in  thff  country  where  they  rcfide,  or  where  the  eftate,  which  is 
the  hibjeft  of  their  adminidraiion,  lies,  and  where  the  will  ''i 
proved.  The  appelhuu  bis  no  refi'^rnc*-  in  Scotland;  (he  orly 
proved  (he  will  and  pod",  lied  the  cft.*tc  in   tngUnd  j  fl;c  ou^hr 
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not  therefore  to  he  fucc!  to  account  for  that  eftatc  in  any  court  of 
ticotland. 

Although  by  the  courfe  of  proceedings  in  Scotland,  a  creditor 
fuing  his  debtor  for  his  own  proper  debt,  may  arrcfl  fuch  debtor's 
own  effedts:  yet  it  cannot  be  maintained,  that  the  proper  efFe£ls 
of  an  executor,  or  what  he  has  ir»  his  own  right,  can  be  arrefted 
upon  a  pending  fuit  for  the  debt  of  the  teftaior;  at  leaft  not  tiU 
fuch  debt  can  be  eftablifhed,  and  a  judgment  recovered,  finding 
the  executor  has  effefls  fufficicnt  to  anfwer  the  defunct's  debt. 
Were  this  other wiff,  an  executor  might  by  arreftments  be  de- 
prived of  the  ufc  of  every  part  of  his  own  eftatc,  till  he  had  ac- 
counted with  every  finglc  creditor,  and  that  polhbly  in  fucceflivc 
fuits  for  the  efTef^N  of  the  deceafcd,  whicb  in  the  appellant's  cafe 
would  be  almoft  cndlcfs. 

The  creditors  themfelres  appenr  convinced  th;it  Lord  George 
and  Lord  John  Johnftone^  the  appe11ant*s  fons,  ought  to  be  made 
parties  in  any  fuit  carried  on  agiinft  her  for  her  accounting  for 
her  late  hulband's  efftfts,  and  have  nnmed  tliem  accordingly  as 
patties  in  the  fuits  below :  but  fincc  her  fons  have  neither  refidencc 
nor  eftate  in  Scotland,  and  cannot  be  fued  in  that  country,  no 
fuit  can  be  carried  on  there  againft  the  appellant,  to  which  they 
mwfl  nccelTirily  be  parties  (a). 

Since  the  appellant  cannot  be  lawfully  fu*:d  to  account  in 
Scotland,  her  jointure  cannot  be  arrttlcd  on  pretence  of  any  fuch 
pending  fuir,  which  never  can  be  lawfully  brought  to  an  iflTue. 

If  fuch  proceedings  be  allowed,  and  the  f^id  decrees  be  af^ 
firmed,  the  appellant  may  be  fued  by  multitudes  of  creditors 
both  in  England  and  in  Scotland,  to  anfwer  to  each  of  them  the 
fame  fums,  which  might  produce  direclly  contrary  decree?,  not  only 
the  jurifdi£tions,  but  the  rules  of  adminiftering  perfonal  eftates, 
being  entirely  different  in  the  two  kingdoms.  By  thefe  means,  the 
appellant  might  be  decreed,  without  remedy,  to  pay  the  fame 
afTets  and  efFeds,  to  two  different  perfons,  and  without  a  pofTibility 
of  bringing  the  different  claimants  into  a  court  having  a  jurifdic- 
tion  over  both  parties  ;  and  in  the  mean  time  her  jointure  mufl 
remain  perpetu^iliy  arrefted,  or  Cue  muft  fiibmit  to  pay  the  fame 
fums  twice  over. 

T  he  appellant  in  the  mean  time  has  by  thcfc  arreftments  been 
kept  out  of  her  jointure  above  three  years,  been  harafTed  with 
many  fuits,  and  left  deftitute  of  any  means  of  fubfiftence.  By 
her  anfwer  to  the  bill  Chancery,  ic  appears  th^t  the  whole  perfonal 
eftatc  come  to  her  hands  amounts  only  to  4778/.  9/.  9J.  Out  of 
this  (he  has  pjid  2316/.  18/.  10^.  and  flie  is  fued  for  a  debt  on 
bond  of  2000/.  of  principal  bcfides  inttreft. 

Hauls  cf  the  RtfpQfidents*  Argumentp 

By  the  law  of  nations,  wherever  a  perfon  or  his  cffcfls  aiC 
found,  they  are  fubjeii  to  the  laws  of  llic   country  5  and  by  the 

(«)  One  of  thef*  f -ns  Lecamr  aftrrwards  Mirquis  of  Annandale,  and  in  a  drcree  prn- 
fiour.ccd  by  ih^  Court  or  Ciiancery  (in  ti)c  imu«>ti«nt  qucH'tun  wim  regard  10  hi»  domicil) 
i'.  vrat  (ojcd  ihat  h:  was  or:t^in<ly  dj'n>riiiarr<iia  Ln^iand. 

11  h  3  undoubted 
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undoubted  law  of  Scotland,  any  creditor  may  arrcft  the  cffeds  of 
bis  debtor  or  of  any  on^:  agiinft  whom  he  has  commenced  an 
af^ion.  If  an  executor  apply  aflets  towards  paying  the  debts  of 
his  teftator  wherefoever  they  are  due,  it  will  be  a  difchar^e  to 
him  wherefoever  he  is  to  account.  In  Scotland  anions  are  daily 
brought  againft  perfons  living  out  of  the  kingdom,  and  their 
tffe£ls  arredcd  upon  fuch  anions  ;  but  thofe  arrrftments  are  al- 
ways loofcd  upon  finding  furety  to  anfwer  to  the  value  of  the  thing 
arrefted,  in  cafe  the  defender  be  cad  in  the  aQion :  By  the  law 
of  Scotland,  all  pleas  and  defences  competent  to  the  defender  are 
entirely  referved  to  him  againft  the  aQion,  in  like  manner  as  it 
practifed  in  England,  where  a  perfon  is  arretted  before  proof 
made  of  the  debt. 

It  matters  not,  whether  the  appellant  be  executrix  for  her  own 
benefit,  or  for  that  of  the  childrenf  becaufe  the  creditors  are  to  be 
difcharged  before  any  legacies  be  paid ;  and  in  cafe  (he  had  applied 
any  part  of  the  aflets  to  the  ufe  of  her  children  before  paying  the 
debts,  flie  would  be  obliged  by  the. laws  of  all  nations,  as  well  as 
thofe  of  England  and  Scotland,  to  anfwer  the  fame  out  of  her 
own  eftate. 

The  creditors,  who  contraAed  with  the  late  marquis  in  Scot- 
land, are  mod  folicitous  to  carry  on  their  fuits  in  their  own 
country,  where  the  forms  are  (hort  and  the  expences  fmall  \  and 
they  demand  no  more  than  that  the  appellant  account  for  what 
remains  of  the  perfonal  eftate  in  her  hands,  not  already  applied  to 
the  payment  of  debts.  , 

The  condition  of  the  creditors  would  be  extremely  hard,  if  they 
were  to  be  difappointed  of  this  fund  of  the  perfonal  eftate  which  is 
allotted  by  the  teftator  for  their  payment,  for  (he  creditors  can 
have  no  recourfe  againft  the  prefent  marquis  upon  the  real  eftate, 
which  he  poflefTes  by  virtue  of  an  entail  in  169O1  prior  to  their 
debts,  which  therefore  cannot  be  charged  upon  him,  and  which 
was  the  reafon  which  moved  the  late  marquis  to  make  this 
exprefs  provifion  for  them  in  his  will  out  of  his  perfonal  eftate* 
Judgmcot,  After  hearing  counfel,  //  is  ordered  and  fidjudgedf  ihatfo  much  q/^ 

172^/4!^ '*  /A^yJi/i/  interlocutor  of  the  13th  of  February  1722-3,  and  of  a  former 
interlocutor  thereby  referred  tOf  as  fuperfedes  ex  trail  of  the  eUcreefor 
diflrefsy  till  the  arrejlments  be  purged^  and  alfo  thefatd  interlocutor  of 
the  26fh  of  December  1723,  be  reverfed ;  atfd  it  is  further  ordered 
that  the  decrifc  for  poinding  of  the  ground  be  forthwith  gi%  en  out  by  the 
proper  officer^  and  put  to  execution ^  and  that  the  arrefiments  in  quefiion 
be  loojed  nvithout  caution  or  confignation^  and  that  the  Lirds  of 
Seffion  do  give  fuch  further  dire8ions  as  fhall  be  jufl  purfuant  tothii 
order. 

For  Appellant,         P.  Torle,         Ro.  jPundae. 
For  Refpon dents,     C.  Talbot.        Dun^  Forbes^ 
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Colonel  Francis  Charteris,  of  Ampsfield,  -•    Appellant*^     Cafe  1071 

ITie    Right    Honourable    James    Earl   of 

Hyndford,        .        .        •        .        -     RefpondenU 

22J  March  1723-4, 

Ufury.'^Siutb  Sts  CcmpMy. — During  the  rapid  rifing  of  South  Set  ftock,  aq 
agreement  vvas  eQtered  into,  ntx  a  Sunday,  lo  fell  a  certain  quantity  of  fti  cicy 
at  QO  p!:r  cent.  abo?e  the  fice  of  the  preceding  day,  the  price  not  lo  be  pay- 
able till  a  ve^r  after  transfer  of  the  ftocic  ;  and  an  heritable  bood  wai  after* 
u-ards  granted  in  confequence  of  the  traniter,  for  payment  of  (he  agreed  price 
on  a  d  jy  certain  :  this  bond  being  reduced  on  the  head  of  ufury,  the  judg- 
ment is  ;rverfed. 

WitKeJu-^ln  a  reduction  on  the  head  of  nfury,  a  menial  ferraat  ofiYit  defender 
who  was  a  fuhrcribing  witnefs  to  an  i^rccmeaty  btiiog  refufed  to  be  csa* 
miosd,  the  judgment  is  reverfed. 

The  grantee  in  a  bond  hiving  propofed  to  examine  a  cautioner  therein  ai  t 
witnefs,  with  regard  to  the  tranfaAion  for  which  the  bond  was  granted,  con- 
ftrnting  that  what  he  deponed  to  ihoold  not  be  of  prejudice  to  him,  the  Court 
r?fufed  to  admit  him,  but  the  judgment  is  reverfed. 

^^/fd/. —Interlocutors  reverfed,  and  an  agrccoMot  adjudged  of  confent. 

^^N  Sunday  the  a7th  of  March  1720,  a  verbal  agreement  was 
^  entered  into  betvtre^n  the  appellant  and  refpondent,  for  the 
purchafe  of  5000/.  South  Sea  docks  the  appellant  agreed  to  fell  at 
the  rate  of  410  per  cent,  which  was  confiderably  above  the 
market-price  of  the  &\y  before ;  but  the  price  was  not  to  be  pay- 
able by  the  refpondent  for  the  fpace  of  a  twelyemonth  afterwards. 
The  next  day  a  written  agreement  was  executed  by  the  parties^ 
witnefled  by  the  writer  of  it,  and  John  Gourlay  one  of  the  appel- 
lant's fervants,  which  was  to  this  effed,  that  the  appellant  fliould 
transfer  to  the  refpondent  5000/.  South  Sea  ftock;  the  refpondent 
deliyering  to  the  appellant  the  bond  after-mentioned,  at  the  South 
Sea  Houfe,  upon  Wednefday  then  next ;  that  the  refpondent  as 
principal,  and  Sir  John  An(lruther  as  cautioner  for  him,  (hould 
in  confideration  tht^reof,  make  and  deliver  to  the  appellant  an 
heritable  bond  for  20,500/.  (lerling,  over  their  eftates  inScotland^ 
payable  the  28th  of  March  1721,  with  intereft  after  the  day  of 
payment ;  and  each  party  bound  himfelf  to  perform  to  the  other 
under  the  penalty  of  5000/.  fterling. 

s  In  purfuance  of  this  agreement,  the  appellant  transferred  the 
ftock  to  the  refpondent  on  the  30th  of  March,  and  the  refpondent 
delivered  to  the  appellant  an  heritable  bond  dated  fame  day, 
whereby  the  refpondent  and  Sir  John  Anftruthcr  acknowled(;e  to 
have  borrowed  and  received  from  the  appellant  20,500/.  fterling, 
which  the  refpondent  »s  principal,  and  Sir  John  Anftruther  as 
cautioner  bound  thcmfelves  conjunftly  and  feverally  to  re-pay 
betwixt  and  the  28th  of  March  1721,  with  intereft  from  and  after 
the  term  of  payment. 

Some  (hort  time  afterwards  the  price  of  South  Sea  ftock  rofe  to 
an  immenfe  height.  But  after  the  total  fall  of  ftock,  when  the 
term  of  payment  of  the  faid  bond  was  araived,  the  appellant  was 

H  h  4  obliged 
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Mme ;  that  it  was  exprcfsly  communed  between  the 

''e  conGderatioa  above  the  then  current  price  was 

he  forbearance  of  payment  for  a  year ;  and  it  was 

em  how  much  the  premium  for  forbearance  of 

^o,  but  does  not  remember  whether  the  ap« 

nade  the  reckoning,  but  the  deponent  him- 

'▼  in  their  prcfence.     That  there  paffed 

'ordinary  advantages  that  might  be  had 

e  time,  and  that  the  exchange  from 

'',  and  that  thefis  were  made  ufe  of 

>  make  the  bargain ;  but  does  not 

thefe  things,  but  that  they  were 

'nation,  deponed,  that  there 

oney  as  the  current  price 

ve  fo  much  more  for  the 

^ne  bargain.     That  the 

of  the  bond,  but  was 

full. 

ment  between  the 
..poned,  that  when 
a  ihe  refpondent  that  he 
.*c  agreement ;  to  which  the  re- 
paid keep  his  bargain.     The  appellant 
.  lie  would  give  Iiim  20  or  30  guineas,  or  fome 
give  up  the  bargain,  but  the  refpondent  anfwered  he 
.lOt  quit  it  for  500/. 
woloncl  Middleton,  who  had  entered  into  a  fimilar  tranfa£lion 
with  Sir  John  Anftruthcr,  in  which  the  refpondent  was  cautioner, 
deponed,  that  Sir  John  had  told  the  deponent  that  he  thought  it 
wrong  and  in  vain  in  the  refpondent  to  difpute  his  bargain  with 
the  appellant ;  and  that  he  was  refolved  to  have  no  difputes  with 
the  deponent  about  their  bargain ;  and  had  fince  paid  deponent 
pco/.  of  the  principal  fum. 

Some  other  witnefTes  proved  that  about  the  time  of  this  tranf- 
aAion  there  were  great  variations  in  the  price  of  South  Sea  (lock^ 
Within  the  compafs  of  a  day  or  two ;  particularly  that  between 
the  Saturday  and  Monday  immediately  preceding  ilock  rufe  95/* 
per  cent.  The  appellant  likewife  produced  an  account  taken  from 
th^  South  Sea  books,  by  which  ic  appeared*  that  the  refpondent 
had  borrowed  of  the  Company  26,82c/.  upon  (lock  and  fub« 
fcriptions. 

On  the  i6th  of  July  1723  the  Court  pronounced  this  interlo- 
cutor; "  Having  confidered  the  (late  of  the  proccfs,  writs  pro- 
*<  daced,  and  the  teilimony  of  the  witnefTes  adduced,  and  debate 
*'  thereon,  found  that  the  minute  of  agreement,  and  bond 
**  granted  in  purfuance  thereof,  are  ufurious,  and  therefore  re« 
<<  duce  the  fame."  And  to  this  interlocutor  the  Court  adhered 
oa  the  30th  of  fame  month. 

The 
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obliged!  to  arreft  the  rents  of  the  eftafes  of  the  refpondent  in  the 
hands  of  his  tenants,  and  brln^^.^n  ai^ion  on  the  faid  bond  before 
the  Court  of  Sedion.  Thf  refpondent  brought  his  counter-a£iiQ(i 
againft  the  appellant  for  reducing  the  fud  bond  upo«  the  head  of 
Ts  Aon.  ufury,  libelling  upon  the  a£l  of  parliament,  12  Ann  c.  16.  ft.  2. 
e.  x6.  ft.  1.  jijid  (tating  as  the  ground  of  this  countet-aclion,  that  410  per  cent, 
which  was  the  nrc  at  which  the  purchafe  was  made,  exceeded  the 
common  price  of  (lo-ck  at  that  time  about  90  per  cent  ;  and  that 
this  advanced  price  was  given  for  forbearance  of  payment  of  the 
principal  money  for  one  year;  and  that  therefore  the  bond  was 
void.     Thffe  two  actions  were  conjoined. 

When  this  a^ion  came  firft  to  be  argued  before  the  Lord  Or- 
dinary, his  lordOiip,  on  the  2i(l  of  July  1721,  '<  before  an fwer 
<<  allowed  both  parties  to  prove  at  what  price  South  Sea  ftock 
^*  was  bought  and  fold  on  the  28th  of  March  1720,  and  what 
<<  was  the  communing  and  agreement  between  the  parties ;  and 
^'  the  rtfpondent  to  prove  that  the  appellant  had  fince  the  date  of 
*'  the  agreement  and  bond  declared  that  the  addition  to  the  cur- 
^*  rent  price  of  deck  upon  the  28th  of  March  1720,  was  made 
*'  for  the  forbcarancCi  and  becaufe  the  refpcndent  wanted  ready 
<<  money ;  and  the  appellant  to  prove,  that  the  refpondent  dif- 
**  pofed  of  what  he  fo  purchaftd  at  cent,  per  cent,  profit  or  to  a 
*<  great  advantape."    And  to  this  interlocutor  the  Court  adhered 
on  the  29th  of  July,  and  by  another  interlocutor  of  fame  date, 
**  Found,  that  any  expreflion  in  communings   betwixt  the  re- 
^*  fpondent,  or  any  other  afling  for  him  in  his  name,  and  the 
''  appellant,  in  reference  to  the  agreement  at  the  time  of  tlie 
^*  bargain  making,  or  before  or  after,  might  be  proved  by  the  re- 
^^  fpondent,  by  the  perfons  prefent  at  thofe  communings ;  but 
**  that  no  proof  was  to  be  allowed  as  to  any  expreflTions  at  other 
<^  times  and  on  other  occafior.s."     On  the   2Sth  of  November 
172 T,  the  Court  **  adhered  to  their  former  interlocutors,  with 
**  this  addition,  viz.  that  the  appellant  be  allowed  to  prove,  that 
*'  at  the  miking  the  transfer  of  the  (lock,  or  at  the  date  of  the 
<(  bond,  he  offered  the  refpondent  500/.  or  fome  other  conHdcr- 
**  able  fum  for  his  quitting  the  bargain,  and  that  the  faid  ofl'er 
•*  was  refuftfd  by  ihe  refpondcnts." 

A  lid  of  witnc^Tcs  was  given  into  court  by  both  parties,  and 
anion^  thufc  frr  the  appellant  were  the  names  of  Sir  John  An- 
flnithrr,  and  J-jlm  Gourlay,  his  (the  appellant's)  fervant,  who 
was  a  fubfv.Tibing  witncfs  to  the  articles  of  aj^reemcnt.  The  re- 
fpondent objefltd  to  the  admidibility  of  Gourlay,  as  being  the 
appellant's  fervant,  and  the  Court,  on  the  13th  of  Febri;ary  1722, 
^^  fuflaincd  this  ohjeAion  againd  Gourlay." 

Several  witnefTcs  were  examined ;  among  others  for  the  re- 
fpondent. Lord  Forreder  deponed,  That  he  was  prefent  at  the 
communing  relative  to  the  fale  of  the  50Q0/.  ftock  on  Sunday  the 
a7th  March  1720;  that  the  appellant  demanded  420  percent. 
and  the  legal  intered,  and  the  refpondent  oflferfd  400/.,  and  bjr 
the  depondcnt's  advice  agreed  to  give  410/.,  and  that  he  recneoi- 
bcred  this  agreed  ptice  was  about  90  per  cent,  above  the  current 

price 
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price  at  the  time ;  that  it  was  exprcfsly  communed  between  the 
parties,  that  the  conGderation  above  the  then  current  price  was 
to  bs  given  for  the  forbearance  of  payment  for  a  year ;  and  it  was 
reckoned  among  them  how  much  the  premium  for  forbearance  of 
payment  amounted  to,  but  does  not  remember  whether  the  ap« 
pellant  or  refpondent  made  the  reckoning,  but  the  deponent  him- 
felf  made  the  reckoning  in  their  prefence.  That  there  pafled 
fomething  about  the  extraordinary  advantages  that  might  be  had 
for  the  ufe  of  money  at  the  time,  and  that  the  exchange  from 
Scotland  was  then  very  high,  and  that  thefs  were  made  ufe  of 
for  inducing  the  refpondent  to  make  the  bargain ;  but  does  not 
remember  that  the  appellant  faid  thefe  things,  but  that  they  were 
faid  in  the  communing. 

Lord  Forrcfter,  on  his  crofs  examination,  deponed,  that  there 
was  no  agreement  to  give  fo  much  money  as  the  current  price 
of  (lock,  and  by  a  feparate  bargain  to  give  fo  much  more  for  the 
delay  of  payment,  but  the  whole  was  in  one  bargain.  That  the 
appellant  in  filled  for  intereft  from  the  date  of  the  bond,  but  was 
afterwards  fatisfied  with  the  410/.  per  cent,  in  full. 

Patrick  Macdowall,  who  prepared  the  agreement  between  the 
parties,  and  the  fubfcquent  heritable  bond,  deponed,  that  when 
the  bond  was  figned,  the  appellant  told  the  refpondent  that  he 
was  dill  ready  to  depart  from  the  agreement ;  to  which  the  re« 
fpondent  anfwered  he  would  keep  his  bargain.  The  appellant 
told  the  refpondent  he  would  give  him  20  or  30  guineas,  or  fome 
fuch  fum  to  give  up  the  bargain,  but  the  refpondent  anfwered  he 
would  not  quit  it  for  500/. 

Colonel  Middleton,  who  had  entered  into  a  fimilar  tranfa£lion 
with  Sir  John  Anftruthcr,  in  which  the  refpondent  was  cautioner, 
deponed,  that  Sir  John  had  told  the  deponent  that  he  thought  it 
wrong  and  in  vain  in  the  refpondent  to  difpute  his  bargain  with 
the  appellant ;  and  that  he  was  refolved  to  have  no  difputes  with 
the  deponent  about  their  bargain ;  and  had  fince  paid  deponent 
9C0/.  of  the  principal  fum. 

Seme  other  witnefFes  proved  that  about  the  time  of  this  tranf- 
aAion  there  were  great  variations  in  the  price  of  South  Sea  ftock^ 
within  the  compafs  of  a  day  or  two ;  particularly  that  between 
the  Saturday  and  Monday  immediately  preceding  ilock  rufe  95/. 
per  cent.  The  appellant  likewife  produced  an  account  taken  from 
the  South  Sea  books,  by  which  it  appeared,  that  the  refpondent 
had  borrowed  of  the  Company  26,820/.  upon  Hock  and  fub* 
fcriptions. 

On  the  i6th  of  July  1723  the  Court  pronounced  this  interlo- 
cutor; "  Having  confidered  the  (late  of  the  procefs,  writs  pro- 
*<  daced,  and  the  teilimony  of  the  witnefTes  adduced,  and  debate 
*'  thereon,  found  that  the  minute  of  agreement,  and  bond 
<^  granted  in  purfuance  thereof,  are  ufurious,  and  therefore  re- 
«<  duce  the  fame.''  And  to  this  interlocutor  the  Court  adhered 
on  the  30th  of  fame  month. 

The 
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The  appellant  having  alfo  petitioned  the  Court,  praying  again 

that  Sir  John  Anftruther  might  be  examined,  the  Court,  on  faid 

30th  of  July  17231  "  refufed  the  deGre  of  his  petition/* 

Yn*tir6,  The  appeal  was  brought  from  <'  feveral  interlocutory  orders 

»T  Jan.        cc  ail  J  decrees  of  the  Court  of  Seflion  of  the  21ft  and  29th  of 

*7»3'4-        c(  July,  and  aSth  of  November  1721,  the  13th  of  February  1722, 

«  and  16th  of  July  1723,  and  two  other  interlocutors  of  the 

<<  30th  of  the  fame  month/' 

HfciJs  of  tiff  Appellant*!  Arguments 

As  to  Sir  John  Anftruther  and  Gourlay  the  witnefles  refufed 
by  the  Court  to  be  examined,  though  Sir  John  might  not  be 
produced  as  a  witncfs  for  the  refpondent,  yet  he  ought  to  be 
examined  at  the  inftance  of  the  appellant,"  who  confented  that 
whatever  he  deponed  (hould  not  be  made  ufe  of  againll  himfelf. 
And  though  Gourlay  was  the  appellant's  fervant,  yet  being  a  fab« 
fcribing  witnefs  to  the  bond,  the  appellant  had  a  light  to  hi« 
teftimony. 

In  this  cafe  thtre  was  no  loan  of  money  or  any  thing  elfe,  but 
an  abfolute  fale  and  transfer  of  (lock,  in  the  nature  of  a  time 
bargain  for  which  a  certain  grofs  fum  was  to  be  paid  at  the 
diftatice  of  a  year,  without  any  intereft.  Lord  Forrefter  indeed 
fays  that  he  remembers  the  agreed  price  was  about  poA  per  cent, 
above  the  current  price  at  the  time,  and  that  it  was  exprefsly 
communed  between  the  parties,  that  the  confideration  above  the 
then  current  price  was  agreed  to  be  given  for  the  forbearance  of 
the  payment  of  the  price  for  one  year :  now  it  is  mod  certain 
that  there  was  no  current  price  at  the  time^  for  the  time  was  upon 
a  Sunday,  and  therefore  his  lord(hip  was  at  liberty  to  reckon  it 
at  what  rate  he  pleafed.  But  be  could  not  be  fure,  that  his 
notion  of  the  price  of  ftock  was  within  90/.  per  cent,  of  other 
people's  notions  of  it,  and  the  only  mode  he  could  have  of 
reckoning  the  price  of  ftock  at  the  time  was  notional  and  imagin- 
ary ;  and  it  might  as  well  have  differed  95/.  per  cent  between  the 
Saturday  night  and  Monday  morning  when  the  agreement  was 
put  in  writing,  as  it  did  between  the  Saturday  and  Monday  before. 
But  it  manifeftly  appears  that  a  premium  for  forbearance  of  the 
payment  of  the  price  was  not  reckoned  by  any  body  but  Lord  For- 
refter; for  he  fwears  there  was  but  one  bargain,  and  one  agree- 
ment for  the  ptice,  and  Cnce  no  more  is  given  but  that  agreed 
pricey  it  is  not  eafy  to  conceive  how  it  could  be  agreed  to  give  any 
confideration  for  forbearance  of  the  payment  of  that  price  :  there 
muft  either  have  been  two  fcparate  bargains,  firft  to  give  a  price 
and  then  fo  much  for  forbearance  of  payment  of  that  price, 
which  his  lordihip  denies,  or  there  could  be  nothing  given  for 
forbearance  of  payment.  The  appellant  alfo  proved,  that  Lord 
Forrefter  had  made  contrads  to  accept  of  10,300/.  South  Sea 
ftock  at  56,950/.  But  though  his  lordftiip's  evidence  had  been 
full  in  point,  yet  by  the  law  of  Scotland  one  witnefs  is  not 
fuflicient. 

Sir 
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Sir  John  Anftnither  has  paid  part  of  the  monejr,  and  makes  no 
fcruple  of  paying  the  reft  upoR  his  bond,  wherein  the  refpondent 
is  bound  as  his  fecurity  to  Colonel  Middleton,  which  was  given 
upon  a  bargain  made  by  the  appellant  with  Sir  John  for  looo/. 
South  Sea  ilock»  upon  the  very  fame  terms  as  this  agreement  was 
piade  with  the  refpondent. 

Heads  of  ihi  Refpondenfs  Argumeni. 

With  regard  to  Sir  John  Anftruther,  the  application  to  have 
him  examined  was  made  not  only  after  ifliie  joined,  but  after  the 
proof  was  concluded^  and  both  parties  circumduced  from  bringing  ' 

further  proof.  Beiides  Sir  John  was  furety  in  the  bond»  and  a 
party  in  the  fuit,  and  fo  was  not  a  proper  evidence  in  this  cafe, 
unlefsthe  appellant  would  have  put  the  whole  ifliieupon  his  oath, 
according  to  the  law  of  Scotland,  which  the  appellant  refufed  to 
do*  With  regard  to  Gourlay ;  by  the  law  of  Scotland  no  menial 
fervant  can  be  examined  for  his  mafter,  being  fuppofed  to  be 
under  influence,  and  the  appellant  opened  nothing  materiali  that 
he  intended  his  fervant  (hould  be  examined  to. 

This  was  not  a  naked  fale  of  (lock,  but  at  worft  a  loan  inter* 
mixed  with  and  adjeAed  to  a  fale,  the  ftock  was  transferred,  the 
▼alue  of  it  lent,  or  which  is  the  fame  thing,  a  forbearance  of  pay- 
ment of  it  given  for  a  vcar,  and  a  high  intereft  exaded  on  that 
account.  The  circumuances  of  the  cafe  make  it  plain,  that  the 
loan  or  credit  given  for  the  money,  was  the  principal  if  not  the 
only  thing  that  brought  the  refpondent  into  the  bargain  with  the 
appellant;  for  if  a  fale  and  purchafe  only  had  been  intended,  the 
refpondent  mud  have  purchafed  from  another  at  the  diflFerence  of 
90/.  per  cent  cheaper. 

The  appellant  contended  that  the  money  given  above  the 
current  price,  was  given  for  the  hopes  of  gain  by  the  rife  of  ftock  ; 
|>ut  this  is  impoflible,  for  if  the  refpondent  had  purchafed  from 
any  other  perfon  at  the  current  price,  he  would  have  had  better 
profpeA  of  gain  by  the  rife  of  ftock.  It  is  plainly  proved  that  the 
forbearance  of  payment  for  one  year,  was  communed  upon  as  the  . 
confideration  for  which  the  advanced  fum  above  the  current  price 
was  given,  and  that  it  was  calculated  how  much  it  came  to  in  the 
way  of  intereft. 

It  is  proved  that  ftock  had  a  certain  current  value  on  the  day 
the  bargain  was  concluded,  viz*  from  316/.  to  320/.  per  cent. 
And  it  is  proved,  that  the  bargain  proceeded  upon  the  footing 
and  fuppoGtion,  that  that  was  the  current  price  of  ftock ;  and 
confequently  the  advanced  fum  covenanted  to  be  paid»  was  ac« 
cording  to  the  intention  of  parties  at  the  time  for  fome  other 
caufe  than  the  value  of  ftock,  which  could  only  be  the  forbear- 
ance. 

There  is  no  refemb  ance  between  a  time  bargain  and  the  con« 
tra£l  in  queftion.  In  a  time  bargain,  nothing  is  transferred  to 
the  buyer,  nothing  is  lent  to  him,  no  ufe  of  money  nor  value  of 
merchandize  is  given  him,  there  is  no  forbearance  of  payment  ^  and 
therefore  ufury  caimot  take  place  in  fuch  a  bargain.    The  chance 

5  « 
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is  equal  both  on  the  Htie  of  tlie  buyer  and  feller.    In  a  time  bargair.| 
the  value  of  ilock  is  not  to  be  computed  as  at  the  time  of  the 
contract,  but  at  the  time  of  implementing  it ;  for  till  thenj  there 
is  neither  i'ale  nor  loan,  but  a  perfonal  ob}i;>ation  on  the  one  fide 
to  ilcliv^rr,  and  on  the  other  to  receive  and  pay  :  it  may  happen, 
that    the   fclier  has  no  (lock  on  the  day  of  the  bargain,  and  is 
forced  to  buy  it  at  a  high  price  on  the  day  of  the  delivery. 
Judgment,         After  hearing:  CJunfcl,  the   counfel  for  the  appellant  having 
s^Mrch      Informed  tlie  Houfe,  <*  that  the  appellant  had  that  regard  to  the 
17*3  4-        (c  rcfpondcnt  and  the  lofs  fulkained  by  him  in  the  ftocksi  that  he 
<^  would   con(ent   that  the  bond    and   infeftment    in  queftioni 
<<  though  found  good  by  the  Houfe  (hould  be  reftridled  to  the 
<*  fum  of  ii|Ooc/.    payable  at  Martinmas  next,   with  intereft 
<<  from  this  day,  and  to  the  further  fum  of  2ooe/.  by  way  of 
«  penalty  over  and  above  the  faid  1 1 ,000/.  and  intereft  from  this 
*^  day,  in  cafe  the  fiid   i  i,coo/.  and  intereft  be  not  paid  at  the 
f*  day  aforementioned/'  and  the  appellant  being  prefent  in  perfon 
declared  his  confent  thereto  to  the  Houfe ;    //  ix  ordered  and 
adjudged  that    the  feveral   viterhcuiorj   orders   and    decrees  comm 
piained  of  in  the  faid  appeal  be  reverfd ;  and  in  regatd  of  the  appel" 
land  confent  above -mentioned^  it  is  further  ordered^  that  all  further 
proceedings  be  flayed  upon  the  faid  b'md  and  infeftment  till  Martinmas 
next  t  and  in  cafe  the  fum  of  1 1  ,cool.  fierling  ivith  intereflfrom  this 
day  be  then  paid  to  the  appellant^  or  Ijts  erder^  that  from  thenceforth 
the  faid  b^nd  and  infeftment  fijal I  be  efleemed  to  be  fully  fatisfied  and 
dij'chargedy  and  /hall  be  delivered  up  and  vacated  in  due  form  of  law  ; 
and  in  default  of  payment  of  the  faid  1 1  ,oool.  with  intereft  from 
this  dny^   at  the  time  aforefiid^  the  faid  bond  and  infeftment  ffjall  be 
rejli'icltd  to  the  faid  fum  of  j  j  ,oool.   and  tnterefl^  and  the  furtlnr 
fum  of  2000I.  in  name  of  penalty  ;  and  the  appellant  fbal I  be  at  liberty 
I  henceforth  to  piirfue  and  carry  on  his  fuit  upon  the  faid  bond  and  //;- 
ftftment^  umkr  the  rejlricltons  aforefaidy  in  tl^^  fame  man  net  as  if  no 
Jlay  of  proceedings  had  been  ordered^  and  upon  Hs  recovering  an  J  being 
paid  the  faid  fum  of  1 1, cool,  and  inter  efl  from  this  day;  and  the  faid 
penalty  of  2 cool.,    the  faid  bond  and  infeftment  f Jail  thenceforth  bs 
ejlecmed  fully  fatisfed  and  difihargod,  and  fiall  be  delivered  up  or  vj. 
catcd  in  due  form  of  law. 

For  Appellant,       Dun.  Forbes.     C.  Talbct.     Hill.  Harni/tcn. 
For  Rcfpondcnt,    Ro.  Dundas.     C.  IVearg. 

'J'his  decifion  is  in  fome  degree  interefting,  as  relating  to  the 
appcllan',  the  famous  Colonel  Charteris.  His  condudl  at  the 
hc'iring  of  the  appeal  is  certainly  not  of  a  piece  with  many  things 
alleged  againft  him  on  all  quarters;  he  there  gave  up  to  the 
rcfpondcnt  a  very  large  fum  of  money,  which  would  have  been 
his,  if  the  interlocutors  had  been  finiply  rcvcrfed,  which  thcv 
w.uld  probably  have  been. 

The  witntfs  Gourlay  was  alfo  famous  in  his  day. 
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George  Munro,   of   Culcairn,  and  Captain 

Donald  Macncil AppclLints  ;  CafcioS. 

Kenneth  Mackenzie,  of  AuchticdonalJ,  and 

Others      .-.-------     RcfponJents.      ' 

31(1  March  1724. 

Cs^j  and  Exper.cet  —One  0;*  the  defenders  In  a  fptiiltie.  wlio  w  %  an  o(Tic*r  in 

the  king's  fervice  oaring  tiic  rebmllicn,  being  JiToiisied,  petitions  fm  his  es- 

pcnc->,  which  Jie  refuted  by  the  Courr,  but  the  )u<igment  ia  icferfcd  upon 

apprA],  aad  the  Court  is  orderrd  to  tax  and  afkcrtain  his  cofls. 
H^tntft.^An  A  (pui I r'C  brought  ii|;.ii»(l   the  Ic^-jer   of  a  p'rty,  on  the  kirj<;'a 

fide  durinft  the  icbv-liion^  peifons  belon^irg  to  thit  part)  were  viUd  witticiies 

for  the  defender. 
Stu.!%'f  ^The  C«irt  h^%ing  f  »und  »he   leider  of  faid  party  li.We  in  d-nrges, 

wiihnut  hearing  him  npm  the  r.lev^ncy  ;  their  j-dgniciiC  is   icf.rfcd,  and 

they  aie  ordeicd  to  licar  the  deicncer  o;i  the  relevancy. 

*^H£  appellanti  Munro,  bein^  a  deputy  litutenant  in  feveral 
^  counties,  and  flierifF  depute  of  Rohfliire,  was  very  a£live  on 
the  fide  of  government  at  the  time  of  the  rebellion:  The  appeU 
lant,  Macneil,  was  a  captain  in  the  well  afFe£led  militia.  On 
the  20th  of  April,  171 '3,  the  Earl  of  Cadogan,  then  commander 
in  chief  in  Scotland,  did,  by  his  order,  dire£l  the  appellant^ 
George  Munro,  to  ufe  his  utmoil  endeavours  to  feize  and  appre<« 
hend  forthwith  all  gentlemen  -and  heritors  in  the  country,  be- 
longing to  the  Earl  of  Seaforth,  and  in  the  (hires  of  Rof)»  and 
Cromarty,  who  had  been  in  the  rebellion,  and  fend  them  pri- 
foners  to  Invernefs  ;  and  the  commanding  officer  of  that  garrifon 
was  by  the  fame  order  dire£led  to  give  him  fuch  detachments  of  the 
troops  as  he  (hould  judge  neccfiary.  By  another  order  of  the  23d 
of  fame  month,  the  faid  Earl  dire£ted  both  the  appellants  to  ufe 
their  utmoft  endeavours  to  difcover  and  apprehend  all  fuch  per-' 
fons  as  had  been  in  the  rebellion,  and  to  fend  them  prifoners  to 
fuch  of  His  Majedy's  garrifons  as  (hould  be  neareft  the  place 
where  they  might  happen  to  be  taken  up.  In  confequence  of 
tlicfe  orders,  the  appellants  proceeded  to  the  Earl  of  Seaforth':? 
country,  and  took  feveral  (leps  againft  perfons  who  were  in  arm-f. 
The  refpondent,  Mackenzie,  and  his  father,  now  deceafed,  being 
abfent  from  their  houfes,  the  appellants  refided  in  them  for  fomd 
days;  and  the  condu6l  of  them,  and  the  party  under  their  com-  //• 

mand^  during  thcfc  days,  became  the  fubje£l  of  the  following  .  .  j 

a£lion.  ^ 

The  refpondent's  father,  in  0«loher  1721,  brought  an  a£lion  ''. 

of  fpuilzie  before  the  Court  of  Sdllon,  in  his  own  liame,  and  irx 
the  names  of  his  fun  and  cf  their  tenants,  againll  the  appcilantb. 
This  a£lion  dated  that  the  .nppriltints  did«  in  a  violent  manner, 
tiike  pofleflion  of  the  rcfpon  icni'i  Other's  houl'e,  and  after  having  '  ■*: 

liv-d  rher-  with  ihtir  wIkjIc  piitv    for  uvtral  dav-i,  vii:hout  p^y-  iv;, 

ing  for  any  li^  »'g,  uid,  when  thry  wmt   u.va\,  ^ilu;:iicr   the  iaM  ,>$ 
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which   were   refufecl    upon  the    13th    and    19th    of  Fcbruaryj 

I  he  appellant  Macneil  prefcrnted  a  petition  to  the  Court, 
fettin^  fortli  thai  he  had  been  put  to  confiderable  expences  by 
the  faid  a£\ion  of  fpuilziei  from  which  he  had  been  aOToilzied^ 
and  he  gave  in  an  account  uf  264A  18/.  4J.  Scots,  of  expences 
^vhich  he  chimed,  together  uiih  a  further  fum  of  60/.  Scots,  for 
cxtra£ling  the  decree;  but  on  the  28th  of  Februaryi  1723,  the 
Court  **  refufed  the  defirc  of  the  petition." 
Entered,  'j-^ie  app-llant,  Munroj  brought  his  appeal  from  *'  fcver:il  in- 

«7*3-4»  *'  terlocutors  of  the  Lords  of  Scifion  of  the  14th  and  15th  of 
'<  November,  17229  and  that  part  of  the  interlocutor  of  the  4.th 
"  of  December  following,  afiirming  their  former  interlocutors, 
*^  and  the  interlocutors  of  the  26th  of  the  faid  month  of  Decem* 
**  bcr,  the  5th,  i5ih,  i8th,  and  23d  of  January,  1723,  and 
**  the  13th  and  19th  days  of  February  following/' 

And  the  appellant,  Macneil,  brought  his  appeal  from  *<  the 
<*  interlocutor  of  the  28th  of  February,  17J^3,  tefufing  him 
«*  his  colls.'* 

The  purfuer,  in  the  original  a<^ion  having  died>  the  appeal 
was  transferred  againft  the  rcfpondeut,  Mackenzie,  his  fon* 

Argument  of  the  Appellant  Muurb. 

Th5s  ppp'llant  was  acling  for  His  IMajcIly's  fervice,  in  pur- 
fuance  of  an  order  from  the  general  for  that  purpofe ;  and  if  any 
of  the  perlipns  then  under  his  command  committed  difordtirs,  or 
took  away  fome  things  Unknown  to  hirh,  it  were  very  hard  to 
taiakc  that  a  charge  againft  him.  When  Ire  came  there  with  t 
lawful  command  for  the  fervice  of  government,  no  evil  ou^ht  to 
be  imputed  to  him,  except  what  Was  done  with  his  own  hand, 
or  by  his  fpccial  order  \  but  nothing  of  that  was  jiretendsd, 
Dor  did  any  of  the  things,  or  of  their  value,  come  to  his  pof- 
fefTion. 

The  Court  proceeded  to  take  the  proof  brought  by  the  purfucr 
under  confideration,  and  to  give  judgment  upon  it,  before  they 
heard  the  evidence  brought  by  the  appellants,  though  by  their 
interlocutor  of  the  i6th  of  June,  they  allowed  that  evidence  to 
be  brought.  And  when  it  appeared  by  the  evidence  of  Robert 
Gordon,  that  all  the  goods  that  were  in  !he  hands  of  the  militia 
were  rcftorcd,  whereby  a  further  proof  of  the  particular  quanti- 
ties became  neccffiry,  the  Court  was  pleafed  to  difallow  the  ap- 
pellant to  bring  any  further  proof. 

The  appelhnt  roriccives  it  was  no  good  objeflioh  againft  Mr. 
Munro,  of  Altas,  being  a  witnefs,  that  he  was  one  of  the  party 
under  the  appellant's  commanH.  On  the  contrary,  thofe  of  that 
.party  wre  the  moft  proper  witneflVs  to  prove  fafls  that  they  faw, 
and  in  the  rvcnt  of  which  thc'y  c»  iild  neither  gain  nor  lofe.  And 
fince  the  Court  were  of  opinion,  that  thofe  of  the  :»ppellanf> 
party  were   not    proper  wiiu^flVs,  they  ought   to  have   allowed 
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Mm  to  examine  other  witnefles  as  to  th^  reftitution ;  and  had 
that  liberty  been  indulged  to  the  appellant,  he  could  have  proved 
that  erery  individual  thing  was  rcitorcd ;  fo  that  he  is  decreed  to 
pay  for  what  the  refpondents  have  in  their  own  pcffcffionf  ^ 

If  the  appellant  muft  be  accouncablei  the  value  o^  the  goods 
ought  to  be  afcertnined  by  witnefles ;  but  he  is  decreed  to  pay  the 
fQm  of  767/.  6s.  Sd.  Scots  for  goods,  of  which  there  is  no  other 
proof  of  the  value,  than  the  llatclnent  in  the  purfuer's  conde« 
(ceodance* 

Argument  of  the  Appellant  MacneiU 

This  appellant  ought  to  have  been  allowed  his  expenceSy  Cnc^ 
nothing  is  proved  againft  him.  He  conceives,  that  no  counte* 
nance  ought  to  be  given  to  the  bringing  vexatious  fuits  againft 
tbofe  who  were  at  that  time  employed  in  his  majefty's  fervice  i 
-•nd  he  may  be  allowed  to  c^ill  this  a  vexatious  fuit  as  to  htm. 
The  cafe  of  both  the  appellants  is  the  more  favourable,  that  the 
matters  complained  of  were  in  June  1716,  before  the  rebellion 
was  at  an  end  in  Scotland,  and  the  Icgiflature  thought  fit  fo  far  to 
interpofe,  as  to  indemnify  all  perfons  who  z€ttA  in  the  defence 
cf  his  majefty's  perfon  and  government  in  the  year  17151  from 
iresatious  fuits  and  profecutlons. 

Argument  of  the  Refpondents. 

Any  commander  of  a  regular  party  is  anfwerabie  for  all  the 
«atrages  committed  by  the  p^Tty,  unlefs  he  proves  that  he  could 
not  prevent  the  fame.  And  he  who  has  the  legal  command  of  a 
party,  and  allows  them  to  commit  outrages,  is  much  more  guilt]^ 
than  he  who  has  no  legal  command  \  becaufe  he  not  only  does 
the  fame  injuilice  to  the  private  perfons  injured  by  his  party,  but 
like  wife  commits  a  great  crime  againft  the  government,  in  abuiing 
the  power  and  truft  committed  to  him.  But  it  is  remarkable  in 
this  cafe,  that  the  witnefles  depone  exprefsly,  that  the  appellant 
nnd  his  party  committed  all  theie  outrages  and  depredations,  and 
that  they  heard  him  give  orders  for  burning  the  houfes,  and  faw 
him  receive  money  for  reftoring  fome  of  the  gopds  to  the 
owners. 

It  is-not  the  method  of  proceeding  before  the  Court  of  Seflion^ 
nor  as  the  refpondents  conceive  before  any  other  courts,  to  give 
liberty  and  further  time  for  examining  witnefles,  after  the  proof  is 
concluded,  and  circumduflion  paft,  without  fome  extraordinary 
reafon  for  fo  doing.  The  appellant  Munro  obtained  a  fecond  or« 
der  for  examining  witnefles,  of  confent  of  the  then  purfuer, 
vho  was  moft  willing  to  allow  dedu£lion  of  whatever  was  reftored. 
Bathe  would  not  confent  to  a  third  order,  which  was  defired  bv 
the  appellant  only  for  delaying  the  caufe ;  and  the  Court  of  Set«* 
fion  moft  reasonably  refufed  it,  becaufe  the  appellant  could  give 
no  reafon  for  fuch  demand,  but  only  that  he  had  brought  up  wit- 
nefles, againft  whom  the  Court  had  founds  that  there  was  an  evi« 

dent  objcdim  in  law. 
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With  regard  to  the  appellant  Macneil^  he  was  upon  the  fame 
command  with  the  other  appellant|  Munro»  and  not  ha  diftant, 
with  a  party  of  regular  troopst  and  the  refpondents  conceive  that 
it  was  therefore  proper  to  make  him  a  party  to  the  adion,  for 
it  was  not  known,  but  that  Macneil  had  the  chief  command  of 
both  parties.  And  by  the  cuftom  and  practice  of  Scodandy  no 
perfon,  who  has  a  protabUif  caufa  litigamli  is  e?er  decreed  Co  paj 
cofts. 
<  Befidest  Captain  Macneil  did  not  apply  for  cofts^  till  after  the 

decree  was  given  out,  and  the  fuit  fully  terminated }  and  by  the 
conftant  forms  of  the  Court  of  Seflioni  no  cofts  are  given  if  not 
moved  for  before  giving  out  the  decree.  The  refpondents  were 
not  ferved  with  Macneil's  petition  for  cofts,  and  the  principal 
caufe  being  fully  terminated  below,  they  were  not  bound  to  ap- 

Ear  further  in  court.    The  Court  therefore  ref ufed  the  defire  o( 
acneil's  petition^  without  ordering  the  refpondents  to  put  in 
anfwers  to  it. 
JoagmcBt^        After  hearing  counfd.  It  is  ordered  and  adjudged^  Tbmi  tht 
31  Mar.       interheutvr  <f  the  ittb  of  February^  1722*3,  tvbereky  tie   Lordt 
'7»4*         ofieJJioH  ref  ufed  the  atpellanX^  Macneil^  ins  cofis^  he  reverfed^  emd  thai 
thefaid  Lords  rf  Seffion  do  eaufi  his  cofts  to  be  taxed  and  afcertmmi^ 
and  vfhenfo  afcertoined^  to  beforthnvitb  faid  to  him  by  the  reffon* 
dents  i  and  it  is  further  ordered  and  adjudged ^   7 hat  the  interh* 
f  cutorof  the  i^th  if  February^  1722- j,  be  reverfed ;  and  it  is  Aeretj 
declared,  that  it  is  the  opinion  of  this  Houfe,  '*  that  William  Mum^ 
^  and  other  perfons  of  the  party  commanded  by  the  appellant  George 
*<  Munro^  may  be  proper  nvilneffesfor  the  fend  appellani,  in  this  caifi, 
**  notvjithftanding  their  being  of  the  fame  party,  unlefs  there  hefom 
**  other  juft  caufe  ofobjt8ion  againft  that  tefiimony  i  and  that  thefni 
<<  appellant  be  at  liberty  to  produce  vntnefjes  in  his  defence  /  and  thai  tit 
*<  nuitneffes  already  examined  on  behalf  of  the  ptaintiff  below,  be  fe» 
**  examined  I  and  thai  the  defendant  below  be  at  liberty  to  erofs  emmim 
"  them  ;  and  that  the  appellant,  Munro,  be  beard  in  the  Court  bdow 
**  as  to  the  relevancy  of  the  libelJ* 

For  A  ppc-Uant,         P.Torke.       Dun.  Forbes.     WW.  HamUtoo, 
tot  RcfpoodentSi    R$.  Dundas.  C.  Talbot. 
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tie  Efthcr  Gray,  Widow  and  Executrijf 
f  Sir  James  Gray,  Bart,  her  late  Huf- 
and,  deceafed, *-    Appellant; 

rard  Callander,  Writer  in  Edinburgh^    -    Refp$ndcnt^ 

l/lA^lni^. 

m 

Afgng^n  fUneraimtmAn  affifntUon  to  a  credifor  of  ti  tnofli  of  tht  firft  and 
rcadieft  n'  the  renCi  of  bis  lands  that  fliODld  hippcn  to  lie  4w6  to  taini  tt  the 
time  of  hit  dcceaie,  as  woifld  Satisfy  aod  pay  a  ccruin  faaiy  gate  no  pre* 
ference  in  a  competition  of  creditors  after  the  debtoc^s  death. 

Creditors  of  a  defunR  — JB  of  SUiftnt^  iMl.-^ After  expiration  of  fix  oioatllt 
Iron  tbe  debtor's  death,  one  creditor  citei  the  executor  in  an  adion  of  con* 
ftitution  on  the  i8th  uf  Jttoe»  and  fame  day  the  executor  cites  that  creditor^ 
and  the  general  aflignee  aVoye-nsentioncd,  in  a  ma|tfple  po'inding:  the 
latter  afterirards,  on  the  t7Ch  of  Joibey  cited  tbe  execotoi  to  ••  adion  of 
$onftitution|  the  creditor,  gating  the  firft  citaiiooi  ^fo  got  the  firft  deciee 
of  eonftitiition,  and  is  by  the  Court  preferred  to  the  other  \  but  the  judg- 
ment is  leyerfed,  aod  l^oth  are  ^nUxxtA  fmri  fajfm^ 

FTER  the  determination  of  the  appeal.  No.  i,  of  this  tol^ 
le£lion,  b]r  which  the  Duke  of  Qamilton  was  ordered  to 
to  Sir  James  Gray,  Bart,  the  fum  of  lOooA  with  intereft 
;of,  upon  an  agreement  of  the  partieg ,  Sir  Tames  ^vanced 
uch  money  as,  with  the  principal  and  intereft  then  in  arrear 
I  the  faid  bond,  made  up  1400A  And  for  fec^ring  the  re^ 
nent  thereof,  the  Duke,  on  the  25th  of  March,  1709,  exe* 
d  a  bond  to  Sir  James  in  the  fum  of  14O0A  of  principal,  pay* 
with  intereft  on  the  15th  of  May,  1710;  and  in  that  bond 
iuke  affigned  to  Sir  James  as  moch  of  the  beft  and  readieft  of 
'ents  of  the  Dukedom  of  Hamilton,  whenever  he  ihould  hap« 
to  fucceed  thereto,  as  woold  fatisfy  the  faid  1400/.  and  in« 
L  Qf  the  fame  date,  the  duke  executed  another  deed,  by 
:h  he  affigned  to  Sir  James  as  mi|ch  of  the  firft,  readieft,  and 
of  the  rents,  or  arrears  of  ftnts  of  his  lands  in  Scotland^ 
(hou]d  be  di|e  to  him  at  the  time  of  his  deceafe,  and  a« 
h  of  the  firft  and  readieft  of  all  his  moveable  goods,  debts, 
fums  of  money,  and  others  whatfoever,  that  (hould  happen 
srtain  and  belong  to  him  at  the  time  of  his  deceafe,  in  c^ife 
nother  fliould  furvire  bim,  as  (bould  be  fufficient  to  pay  the 
bond, 

he  duke,  in  his  lifetime  paid  feveral  fums  of  money  to  ac^ 
It  of  the  intereft  of  the  faid  fum  of  1400/.  but  died  in  No- 
ber,  I7ii»  in  the  lifetime  of  his  mother,  and  no  part  of  the 
cipal  money  was  paid.  The  Court  of  Sefllion,  in  March 
eafter,  appointed  one  Crawford,  fador,  to  veceive  the  arrears 
ents  due  to  the  duke  at  the  time  of  his  death ;  and  to  thU 
3r  Sir  James  intimated,  in  doe  form,  the  affignmcots  oi  tbe 
irs  of  rents  made  by  the  dttke  in  Uafarour. 
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The  late  Duke  of  Hamilton  wasalfo  indebted  to  the  refpondent 
in  the  fum  of  pco/.  fterling  with  feveral  years  intereft  upon  a 
bond  dated  22d  November  1703  ;  and  upon  this  bond  the  refpon* 
dent  had  raifed  and  executed  letters  of  horning  againft  the  dake 
in  1706. 

The  prefent  Duke  of  Hamilton  was  confirmed  execator  to  his 
father  deceafed  on  the  T6rh  of  June  1722,  and  immediately  gare 
up  an  inventory  of  all  his  father^s  perfonafeflate,  and  particularly 
of  the  arrears  of  the  rent  that  were  due  at  the  late  duke's  death, 
and  which  had  been  received  by  the  fs^dor,  or  continued  in  the 
hands  of  the  tenants.  His  grace  alfo  raifed  an  a£lion  of  multiple 
poinding  before  the  Court  of  Scffion,  in  which  he  called  all  bii 
late  father's  creditors  as  parties. 

In  this  aAion  of  multiple  poinding  both  the  appellant  and  re- 
fpondent received  citations  on  the  x8th  of  June  1722}.  and  oq 
the  fame  day  the  refpondent  cited  the  duke  as  executor  in  an 
aQion  of  conftitution  of  his  debt  before  the  commiflaries  of 
Edinburgh.  On  the  4th  of  July  the  commifiaries  fuftained  pro- 
cefs  at  the  refpondent's  inftance ;  on  the  17th  of  July,  they 
found  the  debt  proved,  and  decerned  againft  the  executor ;  bat 
the  final  decree  of  conftitution,  was  not  given  out  till  the  21ft  of 
that  month*  Upon  this  decree,  the  refpondent  took  out  lettersof 
horning  and  charged  the  executor  i  but  further  proceeding  wai 
(topped  by  the  multiple  poinding. 

The  appellant's  hufband  on  the  27th  of  June  1 722,  alfo  cited 
the  duke  before  the  commiflaries,  and  applied  by  petition  to  be 
conjoined  in  the  refpondent's  a£tion,  but  this  was  refufed.  Sir 
James  Gray,  on  the  17th  of  July,  obtained  an  interlocutor  ba 
fuftaining  procefs  againft  the  rxecutor  }  but  did  not  follow  out 
a  decree  for  payment  of  the  debt. 

The  adion  of  multiple  poinding  coming  to  be  heard  before  the 
Lord  Ordinary,  Sir  James  Gray,  infifted  that  by  virtue  of  the 
aflignation  by  the  late  Duke  of  Hamilton  in  his  favour,  of  all  the 
perfonal  eftate,  he  ihould  die  poflefled  of,  and  particularly  of  all 
|he  rents  of  his  eftates  that  (hould  be  due  at  the  time  of  his  death,  ' 
Sir  James,  ought  as  to  the  perfonal  eftate  to  be  preferred  to  all 
other  creditors  merely  perfonal.  The  refpondent  on  the  other 
hand  founded  on  his  prior  citation  before  the  commiflaries.  The 
Lord  Ordinary  having  reported  this  caufe^  the  Court  on  the  18th 
of  January  1723,  "preferred  the  refpondent."  Sir  James  Gray 
ireclaimed,  and  the  Court,  after  anfwers  for  the  refpondenti  onth^ 
8th  of  Februray  1723,  "  found  that  Mr.  Callander  had  no  r^ht 
*'  to  the  heirfliip  moveables  by  virtue  of  his  decree  before  the 
**  commiflaries ;  and  found  that  the  petitioner  Sir  James  Gray 
^  could  have  no  preference  upon  his  aflignation,  but  remitted  to 
f'  the  Lord  Ordinary  to  hear  parties,  how  far  the  petitioner  and 
**  Mr.  Callander  upon  their  refpe£Uve  dlligeaces  were  preferable 
••  paripajii  or  not/\ 

Sir  James  Gray  In  the  mean  time  died}  having  left  the  appeUant 
*fais  executrix,  and  the  caufe  being  transferred  againft  her,  npoii 
report  of  the  Lord  Ordinaryi  a  heariDj;  was  ordered  bj  the  Court 

upon 
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apon  the  point  of  preference  with  refpefl  to  the  diligence :  and 
mfter  a  debate  thereobi  the  Court  on  the  15th  of  November  17231 
**  adhered  to  their  former  incerlocucori  preferring  the  refpon« 
«  dent." 

The  appeal  was  brought  from  **  feveral  interlocutory  fentences  tntaH» 
<*  of  the  Lords  of  Seffion  of  the  18th  of  January,  the  8th  of  •■J«^ 
^  February,  and  15th  of  November  1723.*  '7»3-4« 

HeaJj  cf  the  Appellants  Argument. 

As  Sir  James  Gray  had  a  judgment  againft  the  duke,  fo  long 
ago  as  1708,  and  might  have  then  fued  it  to  execuciony  and  re- 
covered his  payment :  fo  out  of  friend(hip  to  his  grace,  he  took 
the  fecurity  in  queftion,  in  order  to  fecure  his  payment  in  all 
event? ;  and  the  duke  having  executed  the  faid  aflignment  for  a 
conGderation  fo  beneficial.  Sir  James  ough^  to  have  the  benefit 
thereof,  and  be  preferred  to  any  creditor  who  had  no  fuch 
fecurity. 

Sir  James  by  this  general  aflignment  had  a  hypotheck  upon  or 
conventional  pledge  of  all  the  a(Ijgnor*s  perfonal  eftate,  for  pay« 
ment  of  his  debt ;  and  confequendy  the  prefent  duke  who  was 
confirmed  executor,  ought  to  be  confidered  as  a  truftee  for  the 
ailsgnee,  fo  far  as  his  debt  extends ;  and  his  poflclEon  of  the  per- 
fonal eftate  ought  to  be  for  the  benefit  of  the  aflignee,  and  the 
executor  being  in  the  eye  of  the  law  the  fame  perfon  as  the  de- 
ceafed,  it  is  not  neceflary  to  give  notice  to  him.  Nor  does  it 
alter. the  cafe,  that  the  aflignor  continued  in  pofleflion,  .becaufe 
the  aflignment  was  of  fuch  things  as  could  not  acfmit  of  a  prefent 
pofleffion,  viz.  the  perfonal  eftate,  the  duke  fliould  die  poficfled 
of.  And  Sir  James  having  given  notice  of  his  aflignment  to  the 
hJOiOt  aq;>pointed  by  the  Court  of  Seflion  to  receive  part  of  the 
very  fubjeft  of  the  aflignment.  Sir  James  ought  to  be  preferred  to 
any  other  creditor  as  to  thefe  arrears,  the  fa£tor  being  the  only 
perfon  to  whom  fuch  notice  could  properly  be  siven* 

A  debt  thus  fairly  contraAed,  and  fecured  by.  fuch  an  aflign- 
ment,  if  it  fliould  not  give  a  preferable  right  to  the  affignee,  ought 
at  leaft  to  entitle  him  to  come  in  equally  with  any  other  creditor^ 
and  be  paid  in  a  due  proportion,  as  far  as  the  aflets  will  go. 

It  is  true  that  in  order  to  prevent  one  creditor,  who  might  be  in 
a  good  correfpondence  with  an  executor,  from  carrying  off  all  the 
tmOit  to  the  hurt  and  exclufion  of  the  others,  an  a  A  of  federunt 
in  1662,  was  made  by  the  Lords  of  Seffion,  declaring  *<  that  all  Adof  Se4t^ 
^  creditors  of  defun£l  perfons  uGng  legal  diligence  at  any  time  raot. 
^  within  half  a  year  of  the  defun£l's  death,  by  citation  of  the  *|/^^ 
^  executors  and  intrometters  with  the  defund's  goods,  &c.,  fliall  '    ^ 
^  come  in  paripafu  with  anv  other  creditors,  who  have  ufed  more 
^  timely  diligence."     But  there  is  no  law  or  ftatute  which  ena6ls» 
that  after  the  expiration  of  the  fix  months,  a  creditor  giving  a 
citation  one  day,  or  one  hour  before  another  creditor  fliall  be  paid 
in  the  firft  place.    The  appellant  conceives,  that  all  creditors 
kaving  an  equal  r^ht  by  the  nature  of  their  debts,  who  appear 
Mm  afits  are  aaually  applied,  ought  to  be  paid  equally  %  the 

113  cafe 
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iatb  ^toM  AdiMWU*  be  extremely  haid.     The  naron  o(  tBh  regj^ 

lUai.fditiMWcterfitors  doing  diligence  wirhin  lix  monihs  of  lU 

JMbtSt**  dMth)  IhvohrB  the   appellant  ;    for  !F  all  creditors,    wild 

oenced  tbeir  anions  within  fix  months  of  the  debtor's  deaibi 

itW  tWpiM  equally  in  order    to  prevent  fnrpiizc,   for  ibe 

iicafooooght .creditors,  who  fue  within  fix  months  after  coin 

firlliUioil>  to  be  equally  paid  )  the  executor  being  the  only  propd 

fettoa  to  be  fuedt 

'SirJamcaiB  thil  cafe,  not  only  erfd  the  executor  a  few  di^ 
kfter  his  coafirinztion,  but  had  prayed  to  be  admitted  to  pl^^d 
.  Mtfcienee  in  tke  fcf^ondent's  fuit,  ahd  had  even  obtained  fentem 
^■inft tbe ekecnlor,  asfoon  ai  the  lefpondent,  and  all  tble  bcfsce 
ilqrnyWsm  R^tdtby  the  eiecutor,  for  to  this  haur  he  is  poSeSd 
Hrf^tMlriHile  tikAlt  and  has  lioc  paid  any  part  to   the  refpoi. 

«  ThecftatloD  kl  the  muUtple  poinding  was  given  to  Sir  Janot 
4fti  to  the  refpondent  on  th?  fame  day,  that  the  Tefpondent  ciKil 
iheMEil  Man  tlie  commitraries :  and  this  citation  by  the  exf» 
IW to- both  Creditor*,  ought  to  be  confidered  as  equivalent  to,  an' 
.    A*  fimeMifStr  James  had  then  cited  the  executor,  fince  it  puii 

a  to  iDyefeAiisl  proceedings   before  the  Commiilary  CoMi 
broo^ttbc  Aatter  to  be  properly  determined  in  the  Couitrf 
~  II ;  and  '8k  James  in  that   Court  could  hare  rccovcTCill 
t  Jaft  i»M  ke  had  cited  the  Mccutor. 

-  Hfodt  of  the  Rtfpandinfi  Argument. 

'  Tbelav  of  8eotknd,  fur  the  benefit  of  commerce,  1imIi»| 
ftacc  Kpodtaied  all  private  fales,  or  impii^tioraiions  of  goodltf 
effefls,  unlefs  the  goods  iind  efTedUfo  fold,  or  pledged  be  aduaOf 
delireied  to  the  buyer  or  creditor,  or  to  fame  third  pcrfonii 
trudfof  him.  It  is  certain  that  the  late  Dulceof  Hamihon  migbt) 
during  hti  Ufe>  fell  or  difpofe  of  any  part  tif  his  perfonal  cAite, 
and  that  the  fame  was  fubj(£t  to  be  ixken  in  eiecution  bf  aof 
creditor,  hotwlthndn<!in)i  of  this  aOignment  to  Sir  J^m^s  Gnj, 
Mtich  after  the  late  diikt;'s  dcith,  ought  no  more  to  protect  ba 
^erfonaledate,  than  it  did  or  could  do  in  his  lifetime. 

By  the  law  and  cu (torn  of  Scotland,  creditors  were  prefcmJ 

according  to  their  diligence,  the  credlror  who  gave  (be  liiitciti- 

.     don  being  preferred  lo  all  the  Veil.     But  in  the    year    1663,  lt< 

Lords  of  SeHion^  confidcriiig  that  creditors,  living  at  a  diltaod, 

*eie  often  without  any  fault  or  delay  of  theirs  excluded  bytit 

prior  diligence  of  creditors,  who  lived  near  to  the  clecca&d,alJ 

thereby  got  quicker  ictcliigenre  of  his  death,  did  therefore  nub 

an  aflof  a  federunt  fe tiling  a  rule,  that  all  creditors  giving  ct[)lioi> 

'within  fix  months  of  thtr  deaih  of  the  debtor,  (hould  be  prcfenrf 

^IrB.  J.   fori pajfu.     Butif  ihc  crrdiiirr  did  nr.t  come  forward  in  thattiflXt 

IC>.'a.     tbe  Lords  of  beflion  thought  he  deferred  no  relief  j  andiherefoA 

after  the  expiration  of  thai  time,  the  old  law  Hill  t4kcs  plK4 

and  creditors  are  preferred  accor.iing  to  the  priority  of  thriro- 

taiioni  i  and  v'lgilantitiis  Jura  Jubvtuiunl,     Were  it  othervife  cW 

CMCutor  might  prefer  whom  he  pleafcd  b)r  inCliiog  on  dilatm^ 
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pleas  againft  one  creditor,  in  order  to  retard  his  obtaining;  a  decreet 
and  allowing  another  creditor  to  get  a  decree  without  difpute. 

The  commiffaries  could  not  by  the  forms  of  their  Court,  admit 
the  appellant  into  the  refpondent's  aAson  before  them )  everf 
perfon  who  has  a  juft  claimi  and  brings  his  adion,  gets  a  (eparate 
decree  againft  the  ezeoHor ;  but  though  th^  commiflaries  had 
gtanted  this  requeft,  it  could  have  been  of  no  fenrice,  the  pre* 
lerence  depending  upon  the  date  of  the  citation. 

The  appellant  ftated,  that  Sir  James  obtained  a  decree  of  th^ 
eonmifiaries  on  the  fame  day  that  tlie  refpondent  obtained  his : 
but  the  interlocutor  which  the  appellant  points  at,  is  that  of  the 
17th  of  July,  fuftaining  procefs  at  her  hu{band*s  inftance^  and 
die  refpondent  had  obtained  an  interlocutor  of  the  fame  nature 
with  that  upon  the  4th  of  July,  and  upon  the  17th,  he  obtained  a 
further  judgment,  finding  the  libel  proved,  and  decerning  to  p^J^ 
which  is  what  neither  Sir  James,  nor  the  appellant  ever  obtained  | 
fe  that  in  efft:d,  the  appellant  has  no  decree  of  the  proper  court 
in  her  favour.  Nor  could  the  Lords  of  SclEon  upon  the  multiple 
poinding  have  given  her  fuch  a  decree ;  for  in  that  a£lion  thej 
can  prefer  no  creditor,  unlefs  fuch  creditor  have  a  decree  €on« 
ftituting  his  debt  againft  the  executor,  or  an  a£lion  pending  bc^ 
iore  the  Court  of  Seflion  for  that  end,  neither  of  which  the  ap« 
pellant  ever  had :  whereas  the  tefpondcnt  has  a  final  decree  of  109 
Conuniflary  Court  of  the  21ft  of.  July  1722,  conftituting  his  debt 
sigainft  the  executor ;  and  to  bfi$  not  only  the  firft  citation,  but 
adib  the  firft  and  only  decree* 

After  hearing  counfel^  It  is  crdend  sni  ^judged  that  the  Ju4cmeB% 
mkrJocutor  contained  rf  in  the /aid  appeal  rf  the  isth  9/ November  ]J^^^ 
1723,  adhering  to  the  interlocutor  of  the  i8th  rf  January  1723,  he 
wtverfedi  And  it  is  hereby  declared^  ti0  i$  is  the  o^nion  of  this 
Houjfe^  <*  that  the  appellant  in  virtue  oj  heritBBgence  is  entitled  to  apro» 
JF  portionabkjhare,  vnth  the  rrfpondent  oftheperfomU  eftate^  andexecu^ 
4*  try  of  James  late' Duke  of  Hamilton^  and  that  the  appellant  and  re*' 
f^jfondent  are  preferable^  and  be  paid  pari  pa^  aseordi/igh. 

For  Appellant,    Ro.  Dundas.    C.  JVearg.     WilU  Hamiltii* 
^    For  Refpondent,  Dun.  Forbes.    C.  Talbot. 

In  the  Di£lionary  voL  L  p.  207.  Creditors  of  a  DefunB^  the 
lodgment  of  the  Court  of  SeSon,  though  here  reverfed,  is  men- 
liooed  as  an  exifting  decifion :  the  ftatement  appears  alfo  to  be 
jenroneous  in  mentioning  the  cafe,  as  if  the  creditor  who  gave  the 
Inft  citation  obuined  the  firft  decree.    It  is  alio  itatcd  by  Mr. 
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Cafe  no.  Margaret^  Agnes,  Mary,  Marion,  and  Janet 

Kennedies^  Heirs  Portioners  of  the  de- 
'  ceafed  Alexander  Kennedy,  of  Olenour, 
tb^ir  Brother,  and  their  rdpe£tive  Huf- 
bands  for  their  Interefts,        ...    Appellanit  / 

Alexander  Macdowall^  of  Garthland,       -     Rejpondeid* 

tzih  jfyril  1724.  .^ 

Writ.-^A  bond  leduced  n  vitiated,  wkcxe  titer  the  fum  the  Word  **  Ponn^** 
WM  written  opoo  an  eraaor^,  and  the  penalty  was  in  roerka,  •jf^nKg  to  a 
£tih  part  of  the  principal  if  it  bad  been  mcrlct,  but  not  if  poonda,  as  ft 
ftood  on  the  bond  at  dattned  on.  Tbii  bond  bad  bctn  aUowed,  aa  it  tkcn 
ftood,  for  a  cnmpenfation  in  an  aAion,  between  the  father  of  the  pcrtei 
fododing  on  it,  »nd  a  third  party,  npwards  of  tbtrty  years  before.  Vat  «•• 
not  then  prodoced. 

C^i  and  Exftntes.^^An  affirariocf ,  with  lol.  cofit  to  tbt  reTpondcat. 

THE  late  John  Kennedy  of  Glenour  deceafed,  the  father  of  the 
appellants,  being  indebted  to  one  Robert  Linn  in  the  fum  ol 
95od>  Itierks,  on  the  24th  of  April  1672,  granted  a  bond  for  that 
filing  blank  in  the  creditor's  name,  as  was  then  cuftomary  in 
Scotland.  And  in  1682,  the  father  of  the  appellants  became 
further  indebted  to  this  Linn^  in  the  fum  of  1420  merks,  fot 
which  he  granted  three  feveral  bonds  to  lann.  x 

It  appears,  too,  that  on  the  20th  of  Auguft  1674,  Linn  had 
executed  a  bond  in  favour  of  the  appellant's  father :  whether  or 
not  this  was  an  ezifting  bond,  and  whether  or  not  it  had  been 
vitiated  in  the  fum,  is  the  fubje£l  of  the  prefent  appeal, 
t  Robert  Linn  died  in  1683,  leaving  three  children  under  age, 

and  the  refpondent's  father,  one  of  their  tutors  and  curators,  hi 
1684,  the  children  were  confirmed  executors  to  their  father,  and 
gave  in  an  inventory  bearing  to  be  of  the  whole  effe£ls,  and  debti 
belonging  to  him,  and  alfo  of  the  debts  owing  by  him  ;  and  in  this 
inventory  no  mention  is  made  of  the  bond  granted  by  Linn,  to  the 
appellant's  father  in  Auguft  1674:  in  this  confirmation,  the  ap- 
pellant's father  became  cautioner  for  the  etecutors. 

In  a  (hort  time  after  Linn's  death,  one  Captain  Mac  CulIoch,t 
creditor  of  the  deceafed,  in  the  fum  of  7000  merks,  arretted  in 
the  hands  of  the  appellant's  father,  and  of  another  perfon  in- 
debted to  Linn,  all  fums  owing  by  them  ;  and  afterwards  brought 
an  a£lion  of  forthcoming  againft  them  in  the  Court  of  Set- 
fion  ;  in  which  (the  appellants  mention)  Linn*s  children  were 
called  as  parties;  but  (the  refpondent  ftates,)  the  minors  did 
not  appean  In  that  a^ion  the  appellants  father  appeared  by 
his  counfel,  and  gave  in  a  declaration  figned  by  him,  bearing  that 
he  was  debtor  to  the  deceafed  Robert  Linn,  in  the  four  bonds 
«boTe  mentioned,  except  in  fo  far  as  the  faid  Robert  Linn  was 
debtor  to  him,  by  the  faid  bond  of  the  20th  of  Auguft  1674, 
which  he  ftated  to  be  for  1730/,  Scots,  with  intereft  from  the 

date : 
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date:  this  bond  itfelf  was  not  then  producedj  but  Captain 
Mac  Culloch  in  FetSruary  16851  took  a  decree  againfl;  the  appeU 
lanrs  father  for  the  balance,  being:  2041  merksi  of  the  faid  four 
bonds  ,  after  dedu6^ton  of  the  bond  of  Auguft  1674. 

Atter  this  period  the  faid  bond  for  150O  merks  was  fued  to 
execution  by  the  children  of  Robert  Linn,  and  their  curator  ;  and 
the  appellants'  father  was  thrown  into  gaol,  where  he  continued 
a  conHderable  time,  and  at  laft^  with  the  affiftance  of  a  mob^ 
broke  prifon  about  the  ytar  1690 :  but  no  fatisfa£lion  of  the  debt 
was  obcatnedk 

The  refpondent  in  1721,  obtained  the  faid  four  bonds,  granted 
by  the  appellants*  father  to  be  conveyed  to  him,  and  brought  an 
action  thereupon  in  1721^  againft  the  appellants  as  heirs  or  exe«^ 
cutors  of  their  father  before  the  Court  of  Seffion.  In  this  aAion 
the  appellants  appeared  and  made  defences,  that  thefe  bonds 
were  extinguifhed  bj  compenfation  and  payment  of  the  balance  to 
Mac  Culloch  in  1685  ;  and  for  proof  of  thifl^they  referred  to  the 
decree  of  forthcoming,  and  to  the  bond  granted  by  Robert  Linn 
to  the  father  of  the  appellants.  The  refpondent  having  got  this 
original  bond  produced  in  Court,  from  the  record  in  which  it  had 
been  regtftered  ;  infifted  that  the  bond  had  not  been  produced  in 
the  former  :)£tion,  and  that  neither  he,  nor  the  perfons  who  had 
affigned  to  him  had  appeared  in  that  a£lion,  and  that  he  could, 
therefore,  dill  obje£l  to  that  bond's  being  allowed  as  a  ground  oJF 
Compenfation,  to  extinguifh  any  of  the  bonds  upon  which  he  fued : 
he  further  obje£led,  that  the  bond  was  prefcribed,  not  having 
been  fued  for  within  40  ye^rs  ;  and  likewife  that  it  appeared  to 
have  been  vitiated,  the  word  p§unds  being  fuperinduced,  or  put  in 
place  of  the  word  meris,  and  that  therefore  the  bond  was  entirely 
vol  J* 

The  Court  on  the  19th  of  July  1723,  after  defences  for  the 
appellants  **  repelled  the  prefcription  and  fuAained  the  compen^ 
<<  fation,  and  alfo  repelled  the  objediion  proponed  againft  the 
«  bond.** 

The  refpondent  reclaimed,  fetting  forth  that  he  had  clearly  dif- 
covered  by  the  help  of  glafTes,  that  the  bond  had  originally 
been  for  the  fum  of  1730  merks,  and  that  the  word  pounds  had 
been  put  in  place  of  the  word  mtris,  with  a  different  hand  and 
di6Ferent  ink,  and  that  the  penalty  ftill  remained  only  300  nierks^ 
which  was  a  proportionable  penalty  to  1730  tneris  ;  and,  that  the 
fyrefumptiM  was,  that  the  amendmenti  or  vitiation  was  done 
after  executing,  unlefs  the  refpondents  could  prove  that  it  was 
lb  done  before  delivery  and  by  confent  of  parties.  After 
•nfwers  for  the  appellants^  the  Court  on  the  26th  of  November 
xy23t  *^  found  the  bond  vitiated  and  therefore  declared  it  null.** 

The  appellants  having  reclaimed,  the  Court  on  the  20th  of 
December  17231  after  anfwers  for  the  refpondent,  <<  refufed  the 
•<  defire  of  the  petition,  and  adhered  to  their  former  interlocutor 
'*  aonnlling  the  bond, 

ft  • 

The 
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intmd  The  appeal  wig  brought  /rom  <*  two  interlocofors  of  tlie  Lotdt 

i>  Jan.        €t  of  Seffion,  of  the  26th  of  November,  and   20th  of  Decein* 
•7*3-4.        if  ber  1 7 23/! 

Hfods  wf  the  Appellants*  Argument. 

The  compenfation  upon  this  bond  for  1 7 30I.  was  allowed  hj 
the  Lords  of  Seffion  in  lOB;,  in  the  adion  of  forthcoming  at  tl^ 
fuit  of  John  Mac  CuUoch  ;  andtthe  pcrfons  who  had  then  right 
to  thefe  bonds,  were  parties  to  that  a^ion,  and  ought  to  be  con- 
cluded by  the  decrees  dnd  orders  then  made,  and  not  left  at 
liberty  to  difpute  the  juftice  of  thena,  cfpccially  after  fuch  a  diC- 
taoce  of  time. 

As  to  the  objedion  now  o6Feted,  ^hat  the  bond  is  vitiated,  if 
any  alteration  appears  to  have  been  made,  it  was  certainly  made 
before  delivery;  and  by  confent  of  parties  \  and  foe  this  the  pre« 
{iimptions  are  very  ftrong. 

The  refpondent's  father,  who  was  tutor  to  Linn*s  children, 
ttiade  no  objeAion  againft  this  bond  in  the  adion  at  the  inftancc 
of  John  Mac  Culloch,  though  he  certainly  knew  that  this  bond 
was  then  fet  up  by  the  appellants^  father  as  a  good  bond  for  the 
fum  of  17301*  and  was  by  the  Court  of  Scflion  allowed  of  in 
difcharge  of  fo  much  of  the  debt  due  by  the  appellant's  father  to 
this  Linn  ;  and  Patrick  Linn  the  writer  of,  and  a  fabfcribing  wit« 
aefs  to  this  bond  was  then  alive. 

The  refpondent's  father  was  fo  confcious,  that  this  was  a  good 
bond  for  the  faid  fum  of  17301.,  that  he  never  pretended  to  foe 
upon  either  of  the  faid  three  bonds  granted  by  the  appellants' 
father  to  Robert  Linn  :  and  when  he  fued  upon  t4ie  faid  blank 
bond  for  2500  merks,  he  filled  up  his  own  name  in  the  bond, 
thereby  to  prevent  the  appellants'  father's  plea  of  compenfation. 

Neither  the  refpondent  nor  his  father  ever  faed  upon  any  of 
the  bonds  in  queftion,  fo  long  as  any  perfon  was  alive,  who 
could  prove  or  dxttdt  how  to  prove,  that  there  was  any  alteration 
made  in  this  bond  at  the  time  of  the  delivery  ;  To  that  it  is  pro- 
bable that  the  refpondent  and  his  father  knew  of  the  ohjeAion 
toade  againft  this  bond,  and  purpofely  delayed  bringing  their 
a£iion  till  it  were  impoffible  for  the  appellants  to  find  any  proof 
of  the  tranfa£lion  at  the  time  the  bond  was  executed* 

Neither  the  refpondent  nor  l)is  father  ever  demanded  fo 
much  as  any  part  of  the  intereft  due  upon  all  or  any  of  thefe 
bonds,  now  fued  on,  though  one  of  them  is  grantw  50,  and 
the  reft  40  years  ago  \  and  if  the  profits  of  compound  intereft  be 
confidered,  it  is  not  probable  that  either  the  refpondent  or  hit 
father,  would  have  willingly  fuftained  fnch  a  lofs. 

It  is  no  argument  againft  the  bond,  that  the  penalty  ftiil  re* 
mains  the  fum  of  300  merks*  Penalties  do  not  always  bear  a  cer- 
laio  proportion  to  the  principal  fum  \  and  the  appellants  httmbly 
think,  this  to  be  a  very  ftrong  argument  againft  any  fraudulent  at- 
neration   of  the  bond|    for  if  any  fuch   fraudidcnt  alteration 

lud 
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tiad  been  madcy  the  perfon  committing  fuch  fraud  would  ceis» 
tainlj  have  turned  merks  into  pounds  in  that  place^  as  well  at 
in  the  other  parts  of  the  bond. 

The  refpondent  himfeif  acknowledges,  that  this  bond  was 
originally  for  1730  merks }  therefore,  granting  that  thc(e  merks 
had  been  fraudulently  altered  and  mzAt  pounds  by  the  appellant's 
father,  the  declaring  it  entirely  void|  is  punifliing  th^  appellants 
knoft  feverely  for  a  fault  they  were  not  privy  to,  and  the  punt(h* 
ment  is  the  more  grieVous  to  them^  in  tefpeA  they  are  tfaereb)^ 
ftriptof  their  ail. 

Hiais  rfihi  Reffoniinfs  Argumtnt. 

The  bond  in  queftion  can  be  the  foundation  of  no  claim  or  fuit; 
in  the  form  it  now  appears  it  certainly  was  not  the  deed  of  Robert 
Lion :  the  writing  bears  Robert  Linn  to  have  borrowed  and  re- 
cevied  from  the  faid  John  Kennedy  the  fum  of  1730  merks, ^nd 
then  there  is  a  hole  in  the  paper  feeming  to  be  purpofely  worn  out, 
and  the  letter  <<  d''.  is  written  with  frefliink  upon  the  fide  of  the 
tearing  to  make  it  be  believed  that  the  word  <<  pounds^  had  been 
there  written.— And  in  the  clauFe  obliging  to  repay  the  money 
are  thefe  words  **  which  fum  of  one  thoufand  feven  hundred  and 
*<  thirty,*'  and  then  there  is  a  blank  not  fufficient  to  have  contained 
the  word  <<  pounds,"  ahd  therefore  thofe  who  made  the  vitia- 
tion, and  inferted  the  word  pounds  have  been  obliged  to  run  one 
half  of  the  word  above  the  line,  fo  as  to  make  an  interlineationt 
and  the  (Iraight  part  of  the  line  below  <<  pounds"  ftill  remains 
blank. — And  this  vitiation  appears  plain,  and  did  fo  appear  to  the 
judges  below  ;  nor  is  it  any  objedlion,  that  is  not  obvious  to 
every  eye  withotit  the  help  of  glafles  \  when  deeds  are  falfified 
care  is  generally  taken  to  do  it  in  the  moft  artful  way. 

The  penalty  on  default  of  payment  inferted  in  the  bond  is  300 
merks,  which  according  to  the  cuftom  in  Scotland,  is  a  penalty 
fuitable  to  1730  merks,  but  no  way  fuituable  to  1730/.,  nor  is 
it  ufual  to  infert  a  penalty  but  in  money  of  the  fame  denomination 
with  the  principal  lum.— A  deed  vitiated  or  falfified  can  have  no 
credit  at  all  in  judgment;  it  is  not  the  deed  executed  by  the  party; 
and  no  man  or  his  heirs  can  be  fued  upon  a  deed  not  executed 
by  him.— After  the  vitiation  of  a  bond  it  is  entirely  uncertain 
what  word  or  fum  was  originally  inferted  in  it,  or  if  any  fum  was 
mentioned  in  it. 

But  even  fuppofing  this  bond  were  not  fo  apparently  vitiated^ 
yet  it  muft  be  prcfumed,  that  it  had  never  been  fully  executed  or 
delivered.  For  though  it  be  dated  in  1674,  xio  fuit  has  been 
brought  or  demand  made  upon  it  againft  Robert  Linn,  the  pre- 
tended debtor,  or  his  heirs  to  this  day>  And  John  Kennedy 
baving  been  debtor  to  Robert  Linn  by  bond,  for  a  fum  which 
with  the  intereft  exceeded  the  fum  in  this  bond,  at  the  time  it  is 
pretended  to  have  been  executed,  there  was  no  good  reafon  why 
Robert  Linn  fliould  have  granted  this  bond,  and  not  rather  imputed 
the  money  towards  fatisfadion  of  the  debt  owing  to  him,  and 
given  John  Kennedy  an  acquitunce«    And  it  is  equally  unrea* 

fonabli 
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foilable  to  believe  that  John  Kennedy  would  ha?e  executed  the 
other  to  Robert  Linn  in  i682}  if  this  bond  had  been  then  owing 
to  Kennedy,  with(^ut  making  any  mention  of  it. 

In  1684  Robert  Linn's  children  were  confirmed  executors  (0 
hunt  and  an  inventory  was  given  up  not  only  of  the  debt8»  and  aflett 
of  the  (aid  Robert  Lmn,  but  alfo  of  the  debts  owing-  by  him  ;  and, 
at  taking  out  fuch  confirmation  John  Kennedy  became  cautioner 
for  the  executors ;  yet  no  mention  was  there  made  of  any  debt 
owing  to  himi  which  it  cannot  be  fuppofed  he  would  have  omitted 
if  there  really  had  been  any  debt  owing  to 'him*  In  169O1 
the  bond  upon  which  the  refpondent  claimst  was  fo  far  put  to 
execution  againft  John  Kennedy  himfelf,  that  he  was  put  in  prifon, 
and  continued  there  for  a  conGderable  time,  without  any  mention 
of  this  pretended  counter  claim,  which  had  it  been  a  true  debtj 
would  have  afforded  him  a  good  plea^  and  faved  him  from  impri« 
fonment* 

With  regard  to  Captain  Mac  CuUoch's  a6lion  of  forthcoming,  he 
was  only  a  creditor  to  Robert  Linn,  and  his  heirs ;  he  could  not  know 
the  circumftances  of  their  affairs,  nor  whether  the  bond  was  a  true 
one  or  not.    There  remained  after  allowance  of  this  bond  as  much 
of  the  fums  he  then  fued  for,  as  was  fufficient  to  anfwer  his  de- 
mand, and  therefore  he  did  not  trouble  himfelf  to  enquire  whether 
there  was  fuch  a  bond  or  not  $  the  bond  was  not  produced  in  the 
a£lion,  nor  were  the  heirs  of  Robert  Linn^  then  minors^  appear* 
ing  as  parties  in  that  fuit. 
j«^Mtat^        After  hearing  counfel,    It  is  ordered  and  adjudged^  that  tie 
IS  Apfil     feiithu  and  appeal  be  difmijfed^  and  that  the  interlocutors  therein  com- 
'T^*  pimned  oj  he  affirmed :    And  it  is  further  ordered  that  the  appellants 

iopaj  or  caufe  to  he  paid  to  the  refpondent  the  fum  of  2o\*  for  his  cofis 
inreJ^B  of  the  f aid  appeal. 

For  Appellants^         C.  W^arg.  Will.  Hamiboet. 

For  Refpondent,       Ro.  Dundas.      C.  Talbot^ 
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^^P^rti  Cafe  III. 

James  Hamilton  of  Dalzell,  Efq ;  -  Appellant  i  »'»««> 

James  Hamilton  brother  to  William  Hamilton,  i7>4« 

of  OrbieftouB,  deceafed,  and  the  creditors 
of  the  faid  William  Hamilton,  and  James 
his  Son,  -  -  *  Refptmdenti. 

i8th  ^/r/V  1724. 

Service  of  Aart,*^ An  cfttte  btinf  dii^ocil  to  a  fathtr,  tnd  failing  him  to  b't 
cldeft  fbo,  and  the  heirs  male  of  bit  body,  ulth  other  labftitutioot  j  Aod  tht 
cMeft  fOD  having  fanrivcd  tht  father  wu  infeft  thereon,  and  died  afterwards 
without  ferving  heir  to  him :  the  Court  foaod  the  right  to  the  eft«te  oof 
folly  Tefted  in  the  foo  without  t  fiervicey  bat  the  judgment  it  reveritd  upas 
appeal. 

Deatk-btd '^Tht  Court  haviog  found  that  death-bed  could  be  pleaded  by  an  hcfr 
cot  off  by  two  orior  deeds,  and  by  creditort*  the  judgoient  ii  rcverfed* 

Did,  contraAing  the  ficknefi  at  the  time  of  executing  the  deed,  conAitnCt 
death-bed  ? 

Fiarahfifute  rtmiteJ.^^A  fatber  grants  an  abfolu^e  difpfition  to  his  (bo,  whhh 
is  not  C'  mp-eted  by  infeftment  or  by  making  up  fcbedules  in  termi  thereof 
the  fun  afterwards  joint  with  the  father  in  making  two  new  fettlemenrs  ot  c^e 
cftatc,  and  the  father  who  ftiil  continued  in  poHeffion  grants  a  d  fpofition  (o  a 
third  party,  afcrr  the  fon't  Heath  s  the  Court  hairing  found  tkefe  pofteriv  diC 
pofitioiiS  were  not  of  prejudice  to  the  foo*8  creditorty  thejugdment  is.rtverilBd* 

QlK  John  Hamilton  of  Orbieftoun,  deceafedt  having  granted 
^  feveral  bonds  for  fums  of  money,  greater  dian  the  value  of 
hiseftate,  to  a  Mr.  WalkinQiaw,  m  10531  ^^'^  Walkinfliaw  ob« 
tained  decrees  of  apprifing  of  the  faid  eftate;  and  having 
thereupon  taken 'out  a  charter  from  the  thenDuchefs  of  Hamil* 
ton,  the  fuperior,  he  was  duly  infeft  in  the  premifes,  in  1659. 

This  Walkinfliaw  afterwards  difponed  the  faid  appriGng,  and  all 
his  right  to  the  premifes  to   Sir  James  Hamilton,  fon  of  the  faid  ' 

Sir  John  ;  whom  failing  to  William  his  eldeft  fon,  and  the  heirs 
male  of  his  body  ;  whom  failing  to  James  Hamilton  (the  re(pon«  \ 
dent)  fecond  fon  of  the  faid  Sir  James,  and  the  heirs  male  of  his 
body ;    whom  failing  to  the  other  perfons  therein   mentioned. 
Under  this  difpofition  Sir  James  enjoyed  the  eftate  during  his  life  ;  .^; 

and,  after  his  death,  William  bis  fon  entered  thereto,  and  took  -n 

infeftment  upon  Walkinfliaw's  difpofition.  .rl 

In  1699,  William  Hamilton  made,  a  voluntary  fettlement  of  ■■,-c. 

his  eftate  in  favour  of  James  his  fon,  but  he  dill  continued  in  '^^* 

pofleffion,  and  afterwards  fold  a  confiderable  part  of  his  eftate  for  ^ 

payment  of  debts  by  him  contra£ted.     In  1704,  acontra£l  was  /JH 

executed  at  Cramond,  between  William  the  father  and  James  his 
fon,  whereby  William  the  father  agreed  to  fettle  the  eftate  upon 
James  the  fon,  and  the  heirs  male  of  his  body ;  whom  failing  upoa 
the.  heirs  male  of  the  body  of  the  refpondent  James  ;  whom 
failing  upon  the  appellant,  and  the  heirs  male  of  his  body,  with 
feveral  other  lubftitutions  of  heirs  %    and  this   deed  they  agreed 

fbouid  be  drawa  and  e;cecuted  at  the  fight  of  Lord  Wbitelaw^ 

No 
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No  deed  was  executed  in  terms  of  this  contract  $  bnt  io 
February  1708,  William  the  father  and  Jtmes  his  fonmade  a 
new  entail:  or  fettlement  of  the  eftate,  executed  at  Buoy  of  the 
Nore,  whereby  failing  heirs  male  of  their  own  bodiesi  they  dis- 
poned the  fame  to  Sir  David  Hamilton,  (fince  deceafed)»  and  tht 
heirs  male  of  his  body  ;  with  feveral  other  fubftitutions  of  heirs. 
In  this  deed,  the  refpondent  James,  and  the  heirs  of  his  body*  wer^ 
not  only  pafled  over,  but  it  contained  a  claiife,  that  if  the  (kid  Sir 
David  Hamilton,  or  any  of  the  heirs  of  entair,  (hould  ever  con- 
vey any  part  of  the  premifes  to  the  refpondent  James,  or  his 
heirs,  the  fame  (hould  be  4  forfeiture  of  the  right  of  fuch  per- 
fons ;  and  this  deed  contained  a  power  of  revocation. 

The  faid  fettlements  executed  by  the  father  and  fon  were  all 
gratuitous,  and  none  of  them  was  ioUowed  with  fafine,  or  put 
opon  record.  And  Tames  the  fon  having  died  withoqt  heirs  of  his 
body,  William  the  father  on  the  26th  of  December  1711,  dif- 
poned  bis  lands  of  Orbieftoun,  and  others  to  the  appellant ;  upon 
this  difpofition  the  appellant  was  infeft ;  on  the  fame  26th  of 
December,  William  the  father  conveyed  to  the  appellant  feveral 
debts  due  to  him  by  the  Lord  SempilL  This  William  Hamilton 
died  on  the  29th  of  January  17x2. 

Afttr  his  death  the  refpondent  James  his  brother,  and  heir  at 
law,  applied  to  be  ferved  heir  of  provifion  to  Sir  James  Hamilton 
their  father,  pafling  by  William  the  brother,  in  order  to  avoid  all 
his  a£ls  and  deeds.  The  ground  of  his  claim  was,  that  under 
the  difpofition  by  Walkinftiaw,  Sir  Janies  was  veiled  in  the  fee 
of  the  eftate ;  and  William  his  fon  having  neglected  to  ferve  heir 
to  him,  the  refpondent,  who  was  the  next  fubftitute  in  Walk- 
infiiaw's  difpofition,  was  entitled  to  take  lip  thefucceffion  by  a 
fervice  to  his  father.  The  appellant  oppofed  this  fervice,  and  the 
Court  of  Seffion  having  appointed  two  of  their  number  to  be 
^iTcflbrs  to  the  macers,  the  appellant  contended  before  them,  that 
the  title  whereby  the  faid  eftate  was  poflefTed,  was  the  difpofition 
from  Walkinfliaw,  in  which  Sir  James  Hamilton  was  merely 
life-renter,  and  his  fon  William  fiarj  and  therefore  that  William 
the  fon  bad  a  right  to  take  the  e(late  without  fcrving  heir  to  Sir 
James,  to  whom  he  was  nominatim  fubftitute  in  the  deed.  On  the 
20th  of  January  17 13,  the  Court  of  Seflion  <<  found  that  James 
**  Hamilton,  the  reff^ondent,  might  ferve  heir  in  geneial  to 
'  f<  William  his  brother.  Sir  James  his  father,  and  Sir  John  his 
<*  grandfather,  notwithftanding  of  the  difpofitions  to  the  4ppel« 
*^  lant ;  and  that  he  might  ferve  heir  in  fpecial  to  William  his 
^'  brother,  Sir  James  his  father,  and  Sir  James  his  grand-father, 
^*  in  any  other  lands  not  contained  in  the  faid  charter  of  apprifing 
^^  and  fafine,  thereon.''  To  this  interlocutor,  the  Court  adhered 
on  the  25th  of  February  thereafter. 

The  refpondent  was  afterwards  ferved  heir  of  provifion  to  Sit 
Tames  his  father^  in  the  lands  contained  in  the  faid  chaner  y  and 
the  retour  being  oppofed  by  the  appellant,  the  Court  on  the  ^ad 
^;^  of  January  19 14,  ^'  allowed  the  fervice  as  claimed  to  be  retoured 

:r  ^*  with  this  provifion  that,  before  retouring,  the  refpondent  James 

^^\  *^  Hamilcon  Ihould  gire  an  obligation  fub^eAing  himfelf  to  the 

W-^  ««  lawful 
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**  lawful  debts  and  deeds  of  the  faid  William  his  brother,  as  heir 
«*  cum  binefich  inventarij  to  the  faid  William.*' 

Upon  the  application  of  feveral  of  the  creditors  of  William 
Hamilton,  the  Court  on  the  i  ith  of  Februiry  17141  **  remitted  it 
*^  to  the  Lord  Fountainhall  to  hear  parties  on  this  point,  viz. 
**  Whether  or  not  the  cftate  difponed  by  Walkinfhaw  was  after 
**  the  deceafe  of  Sir  James  Hamilton,  fully  veiled  and  fettled  in 
*<  the  perfon  of  the  deceafed  William  Hamilton,  without  the 
'*  neceffity  of  a  fervice,  and  if  the  faid  William  was  fiar,  or  if 
<'  the  faid  eftate,  or  any  part  thereof  was  in  h^redltati  jacente  of 
<<  the  faid  Sir  James  Hamilron.**  Parties  were  accordingly  heard 
on  this  point,  and  after  a  report  to  the  Court,  their  li^rddiips  on 
the  loth  of  June  1714,  *<  found  that  the  eftate  difponed  by 
*<  Walkinfliaw  was  not  after  the  deceafe  of  Sir  James  Hamilton, 
<'  fully  vefted  and  fettled  in  the  perfon  of  the  deceafed  William 
<<  Hamilton  without  the  ncceflity  of  a  fervice  ;  and  therefore  aU 
*<  lowed  the  fervice  toberetoured,  in  terras  of  the  interlocutor  of 
"  the  aad  of  January  laft.** 

Pending  this  queilion,  the  refpondent  James,  and  feveral 
creditors  of  the  faid  William  Hamilton,  brought  their  adion  of 
redu£lion  of  the  two  deeds  executed  by  William  in  favour  of  the 
appellant,  on  the  ground  that  they  were  in  fraud  of  creditors,  and 
executed  not  only  when  the  grantor  was  in  the  eye  of  the  law,  a 
bankrupt,  but  when  he  was  on  death-bed.  The  appelbnt  agreed 
that  the  creditors  of  William  the  father  (hould  be  preferred,  fo  far  at 
they  were  truly  creditors,  but  he  infifted  that  theTaid  conveyances 
could  not  be  reduced  as  granted  on  death-bed  at  the  fuit  of  cre- 
ditors, that  being  an  a£iion  only  competent  to  the  heir;  and  that 
the  heir  in  this  cafe  was  cut  off  by  two  prior  fettlements  made* 
long  before  thefe  in  qutftion.  The  Lord  Ordinary  on  the  28th 
of  January  1713,  <<  found  that  the  reafon  of  redudlion,  that  the 
<*  (aid  writs  were  granted  by  the  faid  William  Hamilton  on  death-^ 
**  bed,  at  lead  after  contrading  the  fickneiii  of  which  he  died 9 
**^  without  going  to  kirk,  or  market,  or  living  60  days  after,  rele- 
**  vant  to  be  proved  :  and  alfo  that  the  fame  were  granted  by  the 
'*  faid  William  Hamilton,  when  he  was  bankrupt  and  infolvent 
^  and  under  diligence  by  horning  and  caption,  and  had  retired* 
^  abfconded  or  forceably  defended  himfelf,  relevant  to  be  proved^*' 
and  a  time  was  limited  for  bringing  fuch  proof/  To  this  inter- 
locutor,  the  Court  t<)hered  on  the  I2'h  of  February  theteafter. 

Upon  the  application  of  the  appellant,  diligence  was  granted 
for  recovery  of  the  fettlement  made  of  the  premifes  in  1708,  upon 
Sir  David  Hamilton*  Several  witnefles  having  been  examined 
the  caufe  was  fet  down  for  hearing ;  but  before  the  fame  came  on 
the  creditors  of  James  the  fon,  applied  to  the  Court  for  libertv  to 
concur  with  the  creditors  of  William  the  father  in  the  adioo, 
which  was  billowed.  The  caufe  coming  to  be  argued  the  appellant 
Contended  that  by  the  deed  1 708,  the  refpondent  James,  as  heir  at 
law,  wasexprtfsly  excluded,  as  well  as  by  the  contraA  at  Cramond, 
in  1704^  On  the  other  hand  the  refpondent  James  contended,  that 
fci  wk%  mgfi  nduitd  by  the  laft  fetdementi  but  if  he  was,  it  was 
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/Mr  isrrl^'  to  the  appellant,  who  coaU  claim  no  righl^bf  dnt  Atde< 
mem.  The  appellant  in  replji  contemled  chat  the  pomr  of  it< 
▼ocatioa  waa  to  be  by  the  father  and  fon^  if  both  alivet  yet  npac 
the  death  of  the  foo^  that  fuch  power  filmved  to  the  fatber  i  ani 
that  the  appellant  being  in  poffediony  it  waa  foffident  for  him  n 
Ihew,  that  the  title  waa  not  in  the  re(jx>ndent  s  but  that  fbt  ap 
peUant  had  an  immediate  iotereft,  he  being  next  fubftttaced  bf  tk 
deed  at  Cramond  to  the  heira  male  of  the  fcfpondent^a  hodfy  wh 
were  excloded  bj  the  fobfeqnent  fettlement  §  and  that  thncEm 
the  eftate  defic^nded  to  him*  The  Lord  Oidioary  on  ibo  lathal 
July  17J5>  '*  found  that  by  the-contrafk  dated  ni^CnoMMidi  Ac 
^  eftate  <d  Orbieftoun  waa  entailed  to  Jamea  the  lbn»  widi  poM 
^  to  the  laid  Jamea,  with  confent  of  hia  father  to  aker^  uM  Art 
<^  in  Tirtoc  thereof  the  faid  conlrafi  waa  altered  bj  o  fnMsqmat 
^  entail  dated  ^tBrnj  •ftbiNsrt,  and  found  that  the  fhtlier  hadai 
M  power  to  alter  the  (saA  lecond  enuil  by  himfelialoacs  and  foaai 
<*  that  the  refpondent  Jamea,  the  right  heir  and  the  dcCqendaBUif 
^  hia  body  are  not  excluded  from  the  fucceflfoo  by  the  claiiliril', 
^  the  faid  fecond  entail*  And  in  regard  the  appelhat  hai 
^  right  or  title  by  the  fecond  entail,  nreferable  to  the  refi 
^  Jameai  that  it  ia/Mi  Urty  to  him  lo  feond  thereon  i  and 
«*  it  waa  com^ieteotto  the  refpondenla,  the  creditor^  to  quayni 
**  difpofitiooa  granted  by  William  the'  father,  lo  the 
**  npbn  the  head  of  death-bed.^'  And  to  thia  ioterbciitar 
Lord  Ordinary,  the  Court  adhered  on  the  15th  of  Jane  tyj 
After  adrifing  the  proof  of  the  alleged  deatb»bed»  thei  ^ 
M  the  7th  of  July  1716,  ^  found  it  proved  that*  Wil&ii 
^  father  contra Ac^  the  fickneta  whereof  he  died,  at  the 
^  granting  the  two  difpoGtions  to  the  appellant,  and  that  he 
**  not  to  kirk,  or  market,  after  granting  thereof/'  On  the  ifi 
of  November  thereafter*  the  Court  *<  found  the  qualificalifll 
<<  alleged  on  the  a6i  of  Parliament  1696,  not  relevant  to  fcdatf 
**  the  difpoGtion,  except  in  fo  far  as  the  fame  may  be  made  ale  if 
^  for  the  payment  or  fecurity  of  debts  anterior  to  the  (aid  diifO* 
••  Gtion/' 

The  refpondents,  the  creditors  of  Jamea  the  fon,  inGfted  tht 
the  difpoGtiona  to  the  appellant  might  be  reduced  in  regard tkf 
were  granted  by  the  father,  after  he  waa  divefted  by  a  cooicf' 
ance  made  to  hia  fon  in  1699.  The  appellant  infifted  that  'Sk. 
"^  difpoGtion  waa  varied  by  the  articles  at  Cramond, -and  thitl^ 
father  ftiil  contmued  in  pofleffion  and  afterwarda  fold  part  of  Ai 
eftate.  But  the  Court  upon  the  22d  of  December  17 16,  *<foaat 
^<  that  the  minutea  of  contra£i  entered  into  at  Cramond  didaittt 
*<  innovate  the  former  difpoGtion  granted  by  the  (aid  Williamtki 
^*  father  to  his  fon,  in  fo  far  as  concerns  the  landa  of  Orbieftoa% 
f'  in  prejudice. of  the  fon'a  creditora*'' 

The  appeal  was  brought  from  *<  feveral  interlocntoraof  the  Lorii  { 

^  of  Sefliony  of  the  28th  and  29th  of  January,  the  i)th  and  95dio( 

a  Tulu        *'  February  1 7 1 3,  the  22d  of  January,  i  j  th  of  February  and  lock 

ara3«4*       **  of  June,  1 7 1 4,  the  2 1  ft  of  January,  1 1  th  of  Febrnaryt  1^  I2tk 

^*  of  July  1 7 15,  the  15th  of  June*  7th  of  July^  ud  %%i  •«' 
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**  2Cth  of  December  1716,  and  3d  and  loth  of  January  next 
■«  following  («)." 

Hedds  of  the  Appellants  Argument. 
TTie  cftate  in  qucftion  being  conveyed  by   Mr.  Walkmfliaw  ^o 
Sir  James  Hamilton,  and  after  his  deccafc  to  William  hiscldfft 
fon,  and  the  heirs  male  of  his  body,  Sir   James  was  only  life- 
renter,  and  William  fiar;*conf<?qtiently  there  was  no  occafion  for 
William  to   fervc  heir  to  Sir  James.      For   this  the  authority  of 
Lord  Stair  is  cxprefs :  "  if  heritage  (fiiys  he)  (hould  be  granted  StaTrH.  3. 
**  for  example  to  John,  and  after  his  deccaft;  to  William,  and  his  J'^*  *• 
•*  heirs,  John  would  be  tiiereby  naked  life  renter,  and  William 
•*  Bar,  who  could  not  be  ferred  as  heir  to  John." 

Suppofing  Sir  James  had  been  fiir,  yet  William  being  nomi- 
iiatim  fabftitutc  to  him,  he  upon  Sir  James's  death,  became  fcifed 
in  fee  of  the  eftatc,  without  any  neceflity  of  a  fervice  ;  for  in 
that  cafe,  mortuus  faftt  vivum^  the  conveyance  to  William  mm\^ 
Vtatim  being  conGdered  as  an  immediate  conveyance  or  intereft, 
veiled  in  William,  fubjefi;  and  expeflant  upon  the  contingency  of 
Jiis  father's  death  only. 

William  the  fon  entert:d  upon  the  eftate  without  any  fcrvicc, 
continued  in  pofieflion  of  it  for  about  40  years  as  abfolute  pro- 
prietor, fold  the  greateft  part  of  the  tftate,  and  granted  heritable 
fecurities  over  it  to  a  confiderable  value.  If  a  fervice  wereneccf- 
fary,  then  he  had  no  right,  and  the  f.-ile  and  heritable  fecurities 
are  void  ;  yet  by  on*  of  the  interlocutors  appealed  from  the  eftate 
i^  fubjedled  to  all  of  them.  If  the  tftatc  is  to  be  fuhjVA  to 
William's  other  deeds,  why  not  to  thofe  in  favour  of  the  ap- 
pellant ;  and  if  fubjeft  to  them,  by  which  the  eftatc  was  conveyed 
to  the  appellant,  there  was  no  room  for  the  refpondent  James  to 
ferve  heir  of  provifion  to  his  father. 

If  the  refpondent  James  had  no  title  to  be  ferved  heir,  he  had 
no  right  to  bring  any  action  for  reducing  the  conveyances  made 
to  the  appellant,  as  being  granted  upon  death-bed,  that  adtion 
beiitg  only  indulged  to  an  heir. 

But  fiipp'^fing  he  were  heir,    yet  tliis  aftlon  ought  not  to  have 
been  fuftained,  becxufe  there  is  no  prcfumption  of  the  grantor's 
being  impofed  upon  to  his  prejudice  in  this  calV,  for  the  refpon- 
<icnt  was  exprcfbly  deprived  ot  the  rij^ht  of  fucc^flion,  not  only 
^7  the  contrad  in    1704,  but  by  the  deed  in  1708,  in  the  laft  of 
^hich  the  giving  or  conveyinuj  any  put  of  the  eftate  to  the  re- 
spondent, is  declared  a  forfeiture  upon  the  perfon   making    fuch 
Conveyance.     At  all  events  fuch   action  was  no:  compLtent  to 
^I'cdilors. 

Though  William  the  father  in  K^pp,  made  a  voluntary  fet- 
*'enient  of  his  cftate  in  favour  of  James  tlic  fon,  fubjeft  to  his 
^^bts  in  a  fchedule  annexed,  and  refcrving  to  himfclf  a  life-rent 
^f  certain  lands ;   yet  that  was   never  completed,   for  the  in- 

(tf)  Some  of  thcf:  ioteibcutori  are  not  dated  in  the  appeal  cafe. 
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ventory  of  debts  was  never  made  up,  nor  any  fcbedule  annexed. 
The  very  bnds  which  the  father  was  to  life-rent  were  never  filled 
up,  but  a  blank  was  left  for  them  ;  and  the  father  (liU  continued 
in  poflefliun  and  afterwards  fold  the  greateft  part  of  the  cftate. 
Befides  that  was  entirely  varied  by  the  agreement  between  the 
father  and  fon  in  1704 ;  and  if  the  foh  had  any  claim  by  the  firft 
conveyance,  as  it  was  but  a  perfonal  right,  be  could  certainly 
waive  that,  and  the  fubfcqucnt  agreement  in  1704,  was  an  a£lual 
Waiver  thereof.  All  the  debts  claimed  by  the  creditors  of  James 
were  contradied  after  the  faid  agreement  of  1704,  by  which  be 
had  waived  the  former  conveyance. 

Counfcl  appearing  only  for  the  appellant,  they  were  fully  heard, 
and  due  confidcration  had  of  what  was  by  them  cffered  :  and  thii 
caufc  having  been  formerly  fet  down  to  be  heard  ex  parte^  in  de- 
fault of  any  anfwer  of  the  refpondents,  or  any  of  them^  after  a 
peremptory  day  appointed  for  that  purpofe,  and  the  refpondents 
having  been  after  that  fo  far  indulged,  as  to  have  the  caufc  put  off 
to  a  further  day,  with  liberty  for  them  to  be  then  heard,  and  io 
order  thereto  to  put  in  their  anfwer  to  the  faid  appeal ;  and  yet 
this  day  not  appearing,  but  deferting  their  defence  and  oppofition 
to  the  faid  appeal, 

b  is  ordered  and  adjudged^  that  the  faid  fevera!  interlocutors  com- 
plained of  in  the  faid  appeal  be  reverfed  g  and  it  is  hereby  declared^  that 
it  is  the  opinion  of  this  Houfe  that  the  faid  Willia^n  Hamilton^  elder 
brother  of  James  Hamilton  the  refpondent^  was  in  virtue  of  the  Sj* 
pofitionfrom  Jf^alhinfhaw^  in  the  pleadings  mentioned, fully  ve/ledintii 
fee  and  property  of  the  eflate  of  Orbieftoun^  without  the  necejfity  offerv- 
ing  heir  to  Sir  James  Hamilton^  his  father.  And  that  the  two  difpofitim 
bi  the  faid  William  Hamilton  the  l^.th  Day  of  December  i^llf  in  the 
pleadings  mentioned^  in  favour  of  the  appellant  were  good  and  effeQud 
deeds  ^  and  the  fame  are  hereby  eftablifhed^fubjeB  to  the  true  and  lawful 
debts  of  the  faid  William  Hamilton. 

For  Appellant,      Dun.  Forbes.      Will*  Hamilton* 

On  the  point  of  ih^fervice  ofheirs^  the  judgment  of  the  Court 
of  Seffion,  which  is  here  reverfed,  is  dated  as  an  exifting  cafe  in 
the  Di£lionary  of  DeciGons,  vol.  II.  p.  367.  Service  and  Confirm 
mation. 

The  other  points  appealed  are  alfo  of  great  impoitance. 
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Thomas  Paterfon,  £fq«  <-  •  Appellant  \    Cafeiia« 

Archibald  Ogilvie,  and  Anthony  Murray,  Efq.  Refpondents. 

zotli  April  1724* 

Friiejt^Sl^fied  Condifctwdamet.^ln  the  redudioti  of  a  bond » bearing  to  be  for 
money  lenr,  for  mtnx  of  an  ooeroai  caofe,  the  defender  acknowledges  that  tbt 
confideratioo  was  the  fotuie  craotfer  of  Sooth  Sea  ftock,  and  (lacea  that  foch 
transfer  was  afterwards  made  accordiogiy  to  the  purfuer*s  order.  Thit 
quality  in  the  condefceodance  did  not  prove  ag«lnft  the  purfuerk. 

S9ktk  Std  Cunfaiy  ^-^Mt,  'f  G.   i.  ftat  2. 

Arr^.— It  wasoo  noDity  ia  a  bond  that  it  was  ezecotei  io  Eflgland^  in  tlii 
Scotch  foim. 

Cg^i.—- An  AArmance  with4ol.  coftt  to  one  refpondeot* 

^^N  the  15th  of  Augnft  17261  the  rcfpondcnts  agreed  to  purchafe 
^^  from  the  appellant  1 000/.  South  Sea  ftock,  with  the  Midfummef 
dividend  at  11 50/.  per  cent,  and  the  s^ppcllant  gave  to  each  of  the 
rcfpondcnts  a  note,  obliging  himfelf  to  transfei:  to  each  of  thcia 
5C0/.  South  Sea  ft ockf  with  thcMidfummer  dividend,  as  foon  as 
the  books  of  the  faid  company  opened  ;  and  the  rcfpondcnts  cxe* 
cated  a  bond  in  the  Scots  form  to  the  appellant  for  1 1,500/.  bear- 
ing to  be  for  money  lent  and  advanced,  payable  on  the  25th  of 
March  then  next. 

Difputes  afterwards  anHng  relati\«  to  this  bond,  the  appellant 
on  the  28th  of  September,  raifed  and  executed  letters  of  inhibition 
in  Scotland  againft  both  the  rcfpondcnts.  In  November  following 
a  bill  was  exhibited  in  their  names  in  the  Court  of  Chancery^ 
againft  the  appellant  relative  to  this  bond,  and  the  South  Sea 
(lock ;  but  they  afterwards  obtained  an  order  to  amend  their  bill^ 
and  foon  after  they  took  an  order  to  difmifs  the  f^mc. 

The  refpondents  thereupon  brought  an  aftion  a^^ainft  the  ap- 
pellant before  the  Court  of  ScfBon  to  reduce  and  ^et  afide  the  faid 
bond,  as  being  without  an  onerous  caufc;  for  that  the  ftock 
which  was  to  have  been  transferred  by  the  appellant,  and  which 
Ip^s  the  only  confidcration  of  the  bond  never  was  transferred  to  .'if^ 

them  or  their  order.  The  Lord  Ordinary  on  the  29th  ofjuljr 
1 72 1,  ordered  both  parties  to  condcfcend  upon  the  fads  in  the 
cafe. 

In  obedience  to  this  order,  the  appellant  ftated,  that  the  true 
caufc  of  the  granting  and  delivery  of  the  bond  craved  to  be 
reduced  was  his  granting  and  delivering  to  each  of  the  purfuers  aa 
obligatory  note  for  transferring  to  each  of  them  jooA  South  Sea 
ftock,  with  the  Midfummer  dividend,  which  notes  were  granted  ia 
refped  the  books  were  then  ftiut  \  and  which  1000/.  was  accord- 
ingly on  or  about  the  26th  of  Auguft  1720,  transferred  to  the  pur- 
fuers their  order  rffpeBivt^  viz.  to  Mr.  Powell  of  the  South  Sea 
Company  ;  and  that  one  o\  the  purfuers  having  brought  to  the  dc- 
fendera  permit  for  transferring  the  faid  ftock  to  Mr.Powtll,  upon  a 
loan  of  4000/.  he  ac  their  dtOrc  did  accordingly  transfer  the  fame^ 
Mdicceivcd  the  faid  40Go/.  and  at  their  defire,  applied  the  fame  as 

I^  k  a  follows^ 
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follows,  viz.  at  the  defirc  of  Mr.  Ogilvic  2000/.  to  the  credit  of 
Captain  Al>^rc^ombv's  account  wiih  the  defender;  and  at  the 
dtrfire  of  Mr.  Murray,  the  other  2000/.  was  applied  to  Mr. 
Murray's  own  credit^  in  part  of  a  note  for  15,925/.  due  by 
Iiirn  to  the  Wid  defender;  with  which  transfer  and  applica- 
tion of  the  4000/.,  the  purfuers  were  fo  fully  fatisfied^  that  Mr» 
Ogilvie  gave  up  to  the  defender  the  note,  obliging  him  to  transfer 
5C0/.  of  the  faid  (tock  to  him  ;  and  Mr.  Murray  was  content  to 
have  done  the  fame,  but  declared  he  had  loft  his  pocket  book,  and 
in  it  the  faid  note.  And  the  dc fender's  procurators  further  de- 
clared that  the  Midfummer  dividend  was  ftill  ready  to  be 
transferred  by  the  defender  to  the  purfuers.  And  they  dated 
that  they  made  that  acknowledgement  under  proteftation,  that 
tlic  f.ime  Oiould  not  be  disjoined  or  fcparated,  but  that  the  fame,, 
and  every  part  of  it  (hould  be  underftood  and  received  as  the  true 
niattr-r  of  faft,  which  pafled  between  the  purfuer  and  defcnderi 
on  which  he  was  willing  to  make  oath. 

The  rcfpondeiits  on  the  other  hand  jointly  declared,  that  at  the 
openinig^   ot  the  books,   they  conc^rteJ    that  they  (hould    caufc 
transfer  their  two  fuinsof  5C0/.  ftock  to  Colonel  Francis  Farqu- 
lar  for  their  joint  behoofs  ;  but  denied  that  fuch  ftock  was  trans- 
ferred by  their  order,  or  with   their  approbation  to  Mr.  PowcU, 
iur  obi'iinlng  a  lo-m  of  4000/.  Mr.  Ogilvie  acknowledged  that  the 
f iid  nb)ij:'.itory  note,  granted  by  the  defender  to  him,  was  retired 
by  him  to  iLi:  defender  upon  verbal  ailurance  that  he  had  transftr- 
Tcu  to  Cclontl  Farquhar  for  his  behoof  the  faid  50c/.  ftock,  which 
he  aftervvards  difcovered  never  to  have  been  transferred  either  co 
Colonel    F.irq»unr,  or  any  other  perfon  having  power  from  him. 
The  Court  having  upon  the  petition  of  the  re fpondents  directed 
the  ap^eliiiu  to  make  aiif^er  to  fcVcral  other  fad^s  then  charged 
by  th.  m,  the  appellant's  procurators  acknowledged  that  between 
the  22d  ef  Au^uft    1 720,  and    the  29th,  the  day  of  making  the 
transferance  to  Powell  on  their  behalf,  he,  the  appellant,  had  made 
further  transferancc  on  the  loan  of  5000/.  South  Sea  ftock  to  Mr. 
Powell;  thdt  the  loan  ftood  charged  on  the  appellant's  account  in 
the  comp:iny'ij  books,  n^-ither  did  they  know  of  any  document,  or 
legal  evidence  for  m  iking  it  ;jppcar,  that  the  faid  ftock  or  the  rc- 
verfinn  thereof  was  truly  vcfted  in  the  purfuers,  foas  that  they  had 
accefs  to  redeem  antl  fell,  or  difpofe  of  it  upon  payment  of  the 
loan  ;  and  that  the  fame   was  in  truft  in  the  appellants  perfon, 
wherewith  the  refpondents  were  fatisficd  when  Mr.  Ogilvic  de- 
livered up  the  note  to  the  appellant ;  and  that  the  appellant  was 
always   ready  to  deliver   to  the  refpondents  an  order  on  the  trea- 
furer  of  the  South  Sea  Company,  to  entitle  them  to  redeem  the 
faid  ftock,  but  the  fame  was  never  demanded. 

Thus  far  the  refpondents  proceeded  jointly  in  this  adlion  of 
reduction  ;  but  the  refpondent  Murray  who  was  indebted  in  a 
large  fum  of  money  to  the  appellant;  having  made  fome  agree- 
ment with  him,  ordered  the  adlion  to  be  deferted  on  his  part. 

After  this  the  refpondent  Ogilvie  proceeded  in  the  aflion  for  him- 
felf,  and  prayed  that  the  appellant  ftiould  be  ordered  to  condcfcend 

tipon 
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upon  what  (lock  he  was  entitled  to  in  his  own  right  on  the  T^tli 
of  Auguft  172O1  or  within  fix  days  thereafter.  The  Lord  Or- 
dinary made  fuch  order  accordingly,  and  the  appellant  ofFcrred  in 
general  terms  to  prove  that  at  the  time  of  the  fale  he  was  entitled 
to  a  much  greater  quantity  of  (lock  than  he  fold  to  the  refpon- 
dentSy  but  he  declined  to  fet  forth  an  account  of  all  his  tranfac- 
tions  as  unreafonable. 

Upoh  hearing  the  caufe,  the  refpondent  infifted  upon  thefc 
grounds  of  red u£lion,  id,  that  the  bond  was  null,  having  been 
executed  in  England,  in  the  Scotch  form,  adiy,  That  the  bond 
vas  granted  without  a  valuable  confideration.  3dly,  That  in  terms 
of  the  aft  of  parliament  7  Geo.  i.  ftatute  2.  it  was  void, 
the  appellant  not  being  pofleflcd  of,  or  entitled  to  the  (lock  in 
terms  of  the  aft.  And  4thly,That  the  contraft  being  unperformed 
on  the  29th  of  September,  1721^  in  terms  alfo  of  fald  aft  ought  to 
have  been  rcgiflered,  which  it  was  not,  and  that  therefore  the  fame 
was  void  and  null.  After  a  hearing  upon  thefe  points,  the  Court  on 
the  ift  of  Feburary  1724,  **  repelled  the  reafon  of  reduftion, 
•*  that  the  bond  was  executed  inEngland,  after  the  Scots  form  ;  but 
••  found  that  the  caufe  of  granting  the  bond  craved  to  be  reduced, 
**  was  the  defender^-  obligatory  note,  for  transferring  to  the  purfuer 
**  Ogilvic  500/.  capital  South  Sea  (lock,  with  the  MiHfummer 
•*  dividend ;  and  that  the  defender's  declaration  of  the  fprcial 
•*  faft  docs  not  qualify  or  prove  that  a  transfer  w  is  gccordingly  . 
**  made,  or  that  any  benefit  did  accrue  to  the  purfuer  for  the 
'•  500/.  (lock  whirh  oujjht  to  have  been  transferred  :  and  alfo  found 
•*  that  the  contraft  not  having  been  performed,  ought  to  have  been 
<*  regiftered,  conformably  to  the  aft  ot  Parliament ;  and  alfo  found, 
**  that  the  defender  not  having  given  in  a  fpecial  cont'efccndance 
<<  of  any  (lock  in  his  perfon,  at  the  date  of  the  bond,  nor  within 
«•  (ix  days  thereafter,  he  is  prcfumed  to  have  had  none." 

The  appeal  was  brought  from/*  part  of  an  interlocutory  fentencc  Entfrei 
«  or  decree  of  the  Lords  of  Sc(ricn,  made  the  ift  day  of  February  ''  ^'^^: 
•*   1724." 

Heads  of  the  Appellattfs  Argument, 
As  the  only  proof  made  ufe  of  to  fet  afide  ihe  bond  in  quedion 
was  the  acknowledgment  of  the   appellant,  that  it  was  given  in 
conGderation    of  an  agreement  for  the   fale  of  (lock  ;  {o  if  the 
rcfpondents  would  take  :my  benefit  from  that  acknowledj»ement 
they  mud  take  it  altogether,  and  admit  that  part  likewife  to  be 
true  which  mentions  that  the  (lock  was  transferred  to  their  order. 
If  the  refpondents  have  t^ken  this  as  their  only  proof,  it  would  be 
extremely  iurd  upon  the  appellant,  if  one  part  of  the  proof  were 
to  be  fupported,  and   the  other  not,  efpecially  in   a  cafe  where 
there  were    no  parties  to  the  real  tranfaftion,  but   the  appellant 
and  refpondents.    The  actual  transfer  of  the  (lock  to  the  order  of 
the  refpondents  appears  alfo  by  the  circumftancc^  of  the  refpondent 
Ogilvie's  delivering  up  to  the  appellant  his  obligatory  note,  which 
was  his  fecurity  for  the  transfer  of  the  (lock,  and  the  confiJeration 
for  granting  the  bond.     And  the  refpondent  Murray  would  have 
done  the  famCj  had  be  not  loft  his  pocket  book  and  ihe  note  in  it, 
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The  counter  allegations  of  the   refpondent  Ogilvie  ooght  not  t 
bave  been  taken  as  true,  without  proof. 

This  transfer,  like  all  others  upon  loans,  was  made  abfolatel 
without  any  power  of  redemption  exprefled  i  but  thcfe  transfr 
being  made  to  an  ofncer  named  for  that  purpofe,  a  rctransf 
would  have  been  made  at  any  time  upon  payment  of  the  mone 
The  appellant  was  always  ready  to  have  given  the  refpondents  ai 
declaration,  if  they  had  delired  it,  that  the  ftock  was  theus^  bi 
they  never  did* 

With  regard  to  the  objeftions  upon  the  z€t  of  parliament,  th 
the  tranfa£lion  was  not  completed,  the  appellant  transferred  wb 
he  was  dtfired  to  do;  and  he  always  was  wilUng  upon  payment c 
what  was  due  to  him  upon  the  bond,  to  transfer  the  Midfununc 
dividend  upon  faid   (lock,  and  all  the   profits  thereof  to  the  it 
fpondents*     But  fince  the  refpondents  gave  the  appellant  a  boH 
for  the  payment  of  a  certain  fum  of  money,  though  that  bood  wn 
given  in  confidcration  of  notes  to  transfer  ftock,  yet  there  couldk 
no  occnfion  to  legifter  the  fame  ;  for  nothing  is  required  by  the  aft 
to  be  regillered  but  contracts  for  the  fale  of  (lock,  which  io  ot 
fenfe  a  bond  for  payment  of  money  was  ;  and  efpecially  (incel» 
fore  that  afl,  the  appellant  had  performed  his  part  and  transfenfl' 
the  (lock.     For  the  fame  reafon  the  appellant  was  not  obliged M 
make  it  appear,  that  he  was  po(re(red  of  (lock  at  the  time  of  gntt* 
ing  the  bond,  or  fix  days  after.     He  was  ready  to  prove  tliatit 
the  time  he  was  entitled  to  a  much  greater  quantity  of  (lock,  H 
)ie  declined  to  give  any  account  of  his  particular  circumftjocc^ 
as  he  apprehends  he  might  jultly  do« 

Heads  of  the  Refpottdent  Ogilvh^s  Argumet:t. 

The  confefTion  of  a  parry  would   be  entirely  ufelefs,  if  hcwftt 
permitted  to  add  other  fadts  foreign    to    the  queflion,  and  tbit 
thofe  fa£ls  (liould  be  taken   to   be   true  upon  his  bare  allegatii* 
In  this  cafe  the  appellar;t    acknowledged,  that   though  thcb 
was  exprefled   to   be  for  money  lent,  yet  i^  was  really  given  f<* 
llock,  to  be  transferred-  at  a  future  time  ;  and  this  mud  be  takcota 
be  true,   But  he  mu!)  prove  that  the  (lock  was  a£lually  transfcrrei 
/\s  he  hath  fct  forth  the  matter,  feveral  fa^ls  mud  be  admitted JB* 
(lead  of  being  proved;  firft  that  the  refpondent  ordered hifl»* 
transfer  the  (lock  to  Powell  \  idly,  That  he  ordered  him  to  bcf* 
TOW  and  receive  the  money  upon  it;  and  3dly,  That  he  ordrtW|| 
him  to  apply  that  money  to  his  own  ufe,  in  difcharge  of  adAll 
due  to  him  from  another  perfon.     And  after  all  the  appfWjf.' 
admits  that  the  refpondent  could  not  have  redeemed  thcftoiil 
it  had  rifen,  without  an  order  from   the  appellant,  and  **'*|!^., 
never  was  given  ;  nor  does  he  pretend  that  he  gave  the  refpotwW 
any  note,    or  receipt  whereby  the  latter  might  charge  Cap** 
Abercromby  with  the  2000/. 

The  refpondent's  note  was  gained  from  him  by  furprizCi^ 
the    appellant's   affirming  that  he  had   transferred  the  ft<^  * 
Colonel  Farquhar,  which  was  not  true;  and  it  is  contra^ ^ 
)a\V|  that  any  pnc  ihould  profit  by  his  own  dc^citt  |^ 
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"pean  even  from  the  appellant's  own  (hewing,  that  the  con- 
gas not  performed  ;  for  he  admits,  that  he  transferred  ihe 
>  Powellf  not  in  trud  for  the  refpondent  but  for  himfelf  and 
rt  of  the  (lock,  viz.  100/.  was  never  transferred  at  all ;  and 
le  other  part  of  the  contrad,  viz.  the  payment  of  the  money, 
far  from  being  performed,  that  the  appellant's  a£tion  is  to 
performance  of  it,  and  therefore  it  is  plainly  within  the  a^, 
void,  not  having  been  regiftered.  And  as  the  appellant  de- 
condefcending  upon  what  (lock  he  had,  it  mud  be  held 
:  had  none,  and  fo  the  contrafl  was  alfo  void  by  the  a£t, 
:  account. 

T  hearing  counfel  //  is  ordered  and  adjudged  that  the  petition  Ju(>fn)ea% 
)eal  be  difmijfed^  and  that  fo  much  of  the  interlocutory  fentence  *o  '^P"* 
*e  as  is  therein  emnplained  of  be  affirmed  s  and  it  is  further  '^**' 
,  that  the  appeilant  do  pay,  or  caufe  to  be  paid  to  the  refpondent 
Ogiivie  the  fum  of  4ol.  for  his  cojls  in  refpeSl  of  the  f aid 

Appellant,     P.  Torke.     Dun,  Forbes.     Will.  Hamilton. 
Refpondent  Ogiivie,         C.  Wearg.         C  Talbot. 

■ 

refpondent  Murray  in  this  cafe,  put  in  a  long  and  fpecial 
,  mentioning  that  the  condefcendance  appearing  in  his  name 
:Iand,  had  been  put  in  without  his  knowledge  or  confent. 


as  Paterfon,  Efq.  •  -  Appellant;    Cafe  113. 

23  Cockburn,  Efq.  -  -  Refpondent. 

lUh  Jan.  I724-5, 

Mutual  Contraff^  South  Sea/koeh,-»^K  compriNBifing  a  tranfadjon  relative  t% 
Ssuth  &ea  flo.k,  one  of  the  parlies  grants  an  obligation  to  the  other,  to  pay 
him  a  eerrain  fum  with  this  provifo,  chat  whereas  the  obi  gee  intended  to 
lue  two  of  the  diredors  to  make  void  his  o«n  bargm^  if  he  fucceeded,  tht 
obligor  was  to  be  free  of  his  obligation.  The  obligee  having  got  ao  abate- 
Blent  by  compromife  from  the  dirc&orSy  the  obligor  was  entitled  to  a 
propoitional  abatement. 

'20,  fome  tranfaSions  took  place  between  the  parties,  re« 
fc  to  South  Sea  ftock,  which  was  fold  by  the  appellant  to 
'pondent  ;  but  every  matter  relative  to  the  purchafe  not 
been  finally  arranged,  after  ftock  had  completely  fallen  in 
a  compromife  was  made  between  them,  in  confequence 
ich  the  refpondent  on  the  loth  of  November  lyao,  granted 
pellant  his  note,  or  obligation  in  the  following  terms : 
romife  to  pay  to  Thomas  Paterfon  Efq.,  or  his  executors,  and 
iniftrators,  looL  per  annum ^  to  commence  from  Chriftmas 
r,  in  half  yearly  payments,  till  the  fum  of  looo/.  is  paid, 
rided  I  continue  in  any  bufinefs  under  the  government  of 
yearly  value  of  loo/./fr  a/r^m^otherwife  this  obligation, 
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'<  to  be  void  from  the  time  I  am  difplaced  from  fuch  bi 
<<  and  this  obligation  to  take  place  and  commence  agaii 
**  any  time  I  am  replaced  in  bufniefs  under  the  povcrnm* 
•*  the  above  fiim  is  fatisfied.  And  whcrras  Mr.  Patcrfon 
•*  to  fue  Sir  John  Lambert,  and  Sir  Theodore  Janfen  t< 
<*  void  a  bargain  of  6ooc/.  South  Sea  (lock,  he  bought  o 
«*  at  loco/.  ptrcent;  if  Mr.P.iterfon  fucceeds  in  making  ' 
<<  bargaiawith  them,  thf  n  I  am  difcharged  from  this  obli 
<<  if  he  (hould  not,  then  this  obligatiou  is  to  be  made  gooc 
**  according  the  conditions  cxprcfi'ed." 

The  appellant  after  the  date  of  this  obligation  made  a 
a£lion  with  Sir  John  Lambert,  and  Sir  Thcotlorc  Jan 
"U'hich  he  was  freed  of  42,000/.  part  of  the  price  of  Oi(i 
Hock,  but  i8,coc/.  which  he  hid  paid  them  at  the  timecf  tl 
chafe  was  retained  by  tiiem  ;  an  J  no  fuit  was  brought  by 
pellant  againft  them.  The  rtfpondent  conceiving  himfel 
relieved  of  his  cbligation  in  confequence  of  this  tranfa£li( 
fufed  to  implement  the  f.\me. 

The  appellant  thereupon  in  1723,  brought  his  a3ion , 
the  refpondent  before  the  Court  of  Seflion,  to  compel  him  to 
payment  of  the  arrears  of  the  faid  annuity,  and  to  pay  th( 
thereafter  as  it  fell  (!uc. 

The  refpondent  in fi fled,  that  the  appellant  in  terms  < 
obligation  entered  into  by  the  refpondent,  (hould  have  fu< 
directors  to  be  rid  of  his  bargain,  which  was  a  nci 
flep  to  validate  the  refpondcoi's  obligation :  at  all  event?  t 
fpondent  contended,  that  the  apptll  mt  fliould  communic: 
him  an  eafe  on  his  obligation,  proportionate  to  that  gran 
the  dircftors  to  the  app'-llrint  on  his  bargain  with  them. 

The  cauft*  bc*ing  argU':fd  on  tluTc  points,  ibcLo-d  Oroin 
the  24th  of  December  1723,  "  found  that  the  apptliiuit's 
**  cuting  th<t  two  dircftors  to  be  frre  of  the  600c/.  capita 
**  f'^ld  to  him  at  60,  co/.  was  a  condition  which  he  ou^ht  u 
•'  implemented  ;  but  found  it  relevant  to  fubjeft  the  rcfpc 
•*  to  .\  fh  ire  of  the  fum  in  I'is  obligation,  in  proportioii 
**  fliare  of  the  6oco/.  tranfadlcd  by  the  appell.int  with  the 
*'  tors,  that  the  appell.int  entered  into  a  tranfadlion  with  tl." 
•*  a  certain  fum  of  money,  to  b'.'  paid  by  him,  to  be  prove.' , 
•*  and  allij^neil  the  jolh  dav  of  Fvrbruarv  thereafter  for  t'ld 
**  pofj."  And  to  this  interlocutor  his  lordfliip  adhered 
26t.h  of  the  faiti  month  of  December. 

The  appellant  reclaimed,  and  after  anfwcrs  for  the  refpc 
the  Court  on  the  16th  of  January  1724,  '^  adherrd  to  t!i 
<•  pirt  of  the  Lord  Ordinary's  inttrlocutor,  findii;g  tl.' 
*'  Patcrfun's  prolVcuting  the  two  direclors  to  be  frte  ot 
«'  capiral  South  Sea  flock,  fold  to  him  at  60,00c/.  v:?.s 
<'  dition  which  lie  ought  to  have  implcmeiited,  but  wit 
**  quality,  that  he  mi^ht  alfo  have  tranfacled  with  thcra 
**  inunil  that  Wr.  CockSurn,  by  the  conception  of  the  obi" 
*'  purfutrd  on,  iseniitlcd  to  a  proportional  abatement  of  tii 
«'  of  1000/.  purfucd  for  ed'ciring  to  the  abatement  granteu 
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^  dirtStoTS  to  Mr.  Paterfon,  and  found  the  dircftors  giving  up 
**  the  fum  of  18,000/.  to  the  Iloufe  of  Commons,  as  the  fum  paid 
**  by  Mr.  Paterfon  to  the  airectors  as  the  price  of  the  6coo/. 
**  capital-ftock,  fold  by  them  to  Mr.  Paterfon,  Is  a  fufHcient 
**  proof  of  the  terms  of  the  tranfaction  ;  and  found  it  probjble 
**  by  wrrt  or  witncffcs,  as  alfo  ths  terms  of  the  faid  tranfaftion, 
'*  referviiig  conira  producenda.'*     And    to   this    interlocutor  the 

Court  adhered  on"the  19th  day  ofFtbru;»ry  thereafter.. 

The  appeal  was   brought   from    "  feveral   interlocutory  fen-  Entfred, 

**  tences  of  the    Lords  of   Seflion   of    the   24th   and   26th    of  -,  M»rh 

•*  December     1723,    and  the   i6ih  of  January    and   19th    of  ""*3-4- 

"  February  1724." 

Heads  of  the  Appdlanfs  Arguments 

The  agreement  between  the  apprllmt  and  refpondent  was,  that 
in  cafe  the  contrnd^  with  the  dlredors  fliould  be  declared  void,  and 
rhe  appellant  thereby  have  the  money  returned, which  he  had  p^d 
upon  the  contract, then  the  refpondent  Oiould  have  his  note  delivered 
up  to  hiiTi.  The  only  event  in  which  the  refpondent  was  to  have 
my  benefit,  was  if  the  agreement  was  made  void,  and  ic  was  the 
)n  I  y  one  in  which  he  could  detire  any  benefit ;  for  as  the  appel- 
ani's  original  agreement  with  him  was  for  1  cool,  per  cent.,  the 
fainie  price  at  which  he  had  agreed  with  the  directors,  and  the 
ipp>ellant  had  already  compounded  with  the  refpondent  for  loool. 
^crc  could  be  no  handle  for  any  further  agreement  or  compofitioni 
unlc;fs  the  appellant  (liould  have  made  void  his  agreement  with  the 
iiTcclors,  and  received  back  his  whole  money,  the  benefit  of 
*Kicli  he  intended  to  communicate  to  the  appellant. 

It  can  never  be  imagined,  that  the  appellant,  or  any  man  in  his 
'*SVit  fenfes,  after  he  had  already  given  fi)  great  an  eafe  to  the 
^crpondent,  as  to  agree  to  accept  of  icocl.  payable  in  ten  years, 
•"^^  that  fubje£t  to  a  ^contingency,  in  lieu  of  [0,ooo1.  would 
*Krec  to  communicate  to  him  the  benefit  of  any  tranfaAion  he 
"^"^ight  make  with  the  direftors,  efpecially  if  upon  the  footing  of 
^hat  tranfa^lion,  the  appelUnt  was  to  pay  more  than  the  fum  in 
Any  event  payable  by  the  refpondent :  in  this  cafe  the  appellaiit  has 
pAid  3000I.  for  every  lOool.  (lock,  and  the  fum  payable  by  the 
■"cfpoiulcnt,  confjilering  the  different  times  at  which  it  is  to  be  p^id, 
*tid  the  contingency  it  is  fubjeft  to,  cannot  be  valued  at  more 
^han  5  or  6  hundred  pounds.  Since  then  the  appellant  pays  al- 
'^oft  fix  times  as  much  for  every  iodoI.  Hock  he  bou)»ht  from 
^hc  direftors,  as  the  appellant  in  any  event  is  to  pay  for  the  like 
R^^ntityof  (lock,  with  what  equity  or  juflive  can  the  refpondent 
^/*im  any  benefit  from  this  tranfa;'tion,  or  infift  upon  a  propor« 
^>Onal  abatement  ? 

^  The  appellant  apprehends  he  was  under  no  neceflity  to  fue  the 
****'t?doTS,  it  wa!i  eiitirelv  optional  to  him  :  he  did  indeed  advife  ' 
^^^th  counfel  up  )n  his  cafe,  and  by  their  advice  the  tranfaclioa 
^''^^s  made  whereby  the  appellant  lofl  the  f^id  fum  of  18,000). 
*^  Vicing  the  opinion  of  counfel  the  faid  agreement  would  rot  be 
Voided  and  fet  afiae.     And  the  appellant  bdicvts  there  ^re  tt;w 
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hifttnces,  where  anjr  South  Sea  €ontra£l  has  been  compounded 
at  a'moreeafy  rate,  than  this  with  the  refpondent. 

Heads  of  the  ReJ^niintf  ArgumenU 

Since  the  exprefs  condition  of  the  obligation  was,  that  in  ufe 
the  appellant  prevailed  in  thefuit  agaifift  the  direSors^  the  oiligation 
was  to  be  void^  this  neceflfariljr  implied,  that  the  fuit  was  to  be 
infifted  in,  and  the  appellant  could  not  by  any  voluntary  tranfac* 
tion  of  his,  without  the  confent  of,  or  notice  given  to  the  re« 
fpondent,  deprive  him  of  the  benefit  of  that  condition  ;  and  con- 
fequently  fince  the  appellant  has  made  fuch  tranfa^on  without 
the  confent  of^  or  notice  to  the  refpondent,  the  condition  muft  be 
looked  upon  as  fulfilled  in  the  refpond^nt's  favours. 

Upon  the  fuppofition,  that  the  appellant  might  lawfully  have 
compounded  with  the  direAors  inftead  of  infilling  in  his  fuit, 
then  ftill  the  reipondent  ought  to  have  a  proportional  benefit  by 
that  tranfaAion,  and  fince  he  was  to  have  paid  nothing  in  cafe 
the  appellant  bad  been  relieved  entirely  of  the  fum  of  6o»oooi. 
now  that  the  appellant  is  relieved  of  42  parts  of  the  60,  the  re- 
fpondent ought  likewife  to  be  relieved  proportionally  of  the 
loooL  cotltained  in  his  obligation.  If  it  were  otherwife,  then 
it  muft  follow,  that  if  the  appellant  had  paid  only  5/.  to  the 
dircAors,  the  refpondent  muft  have  paid  him  the  whole  loooL 
which  the  refpondent  apprehends  is  highly  abfurd. 

If  it  be    true,   as  the  appellant  has  himfelf  affirmed,  that  the 

I  cool,  ftock,  witl^  which  he  would  charge  the  refpondent,  was  a  part 

of  the  6000I.  purchafed  by   him  from  the  diredors  ;  and  if  it  be 

likewife  true,  as  the  appellant, affirmed  by  a  letter  under  his  own 

hand  to  the  refpondent,  that  he  fold  the  ftock,  with  which  he 

charges  the  refpondent,  at  525I.  per  cent.,  then  he  gained  upon 

this  very   loool.   ftock,  225I.  per  cent.,  fince  by  the   tranfac* 

tion  with  the  direflors,  he  paid  but  300K  per  cent,  for  it ;  and 

confequently  he  can  have  no  juft  demand  on  this  account  againft 

the  refpondent. 

iBagmaiti         After  hearing  counfel,    //   is  ordered  and  adjudged^  that  tie 

1 1  Jan.        petition  and  appeal  be  dtfmijfed^  and  that  the  faid feveral  inter kcutorf 

'7*4-5»       fentences  therein  complained  of  be  affirtned. 

For  Appellant,  Dun.  Forbes.         Will,  Hamilton. 

For  Refpondent,  Ro.  Dundas.        C.  Wearg^ 
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Alexander  BaynCi  Advocate        -         -        Appellant;     Cafe  114. 

The  CommilTioners  and  Truftees  for  the 

Forfeited   Eftates  ...        fiefpondents. 

13  th  Jan.  1724.J. 

^empersry  yurifJiffion  ia  tkt  C^mmiffioneri  for  thi  Forfeited  Efijres.^^J^y  feveral 
M€tt  of  PA.Iiament,  the  cUimt  relative  to  forfeited  eltate«,  were  to  bo 
entered  l>efore  the  commiflionert  by  *  ^i^jr  ceruio  i  in  ceriain  cjfe*  application 
was  '.o  be  mad^;  co  the  Court  of  Sefiion.  A  pcrfon  miftaking  hit  remedf^ 
ipp'.icd  Co  the  Court 'f  SelTii)ny  and  obtained  •judgment  in  his  favour ;  but 
that  was  arierwards  (among  many  othcs)  annulled  ^ytheHoufe  ofLords^ 
for  «iant  of  jurildi^lion ;  he  then  entered  a  claim  berore  the  trufteea,  %(hich 
they  refufed  to  confider  as  not  being  entered  within  the  time  limited  :  and 
an  appeal  to  the  Court  of  Delegates  WiS  *\(*  re''uredy  **  leaving  the  peiiiioner 
**  in  bis  circumftantiate  cafe,  to  make  a  plication  for  ledrcU  Co  che  propel 
**  powers.**    The  judgment  of  che  CourCuf  Delegates  ii  affirmed. 

npHE  Earl  of  Southefki  attainted  for  treafon,  for  his  acceflioa 
"^  to  the  rtbellion  17151  was  at  th<r  time  of  his  forfeiture  ia 
pofleffion  of  the  lands  ot  Leuchars  Forbes  in  the  Shire  of  Fife^ 
Thefe  lands  were  feized  and  furveyed  by  the  refpondcnts,  as  for« 
feited  by  his  .attainder,  and  veiled  in  them  for  the  ufe  of  the  pub- 
lick.  By  feveral  a£ls  of  parliament,  the  mode  of  claiming  any 
right  of,  into,  or  out  of  any  of  the  eftates  of  which  any  of  the 
forfeiting  perfons  '^  was,  were,  or  (hould  have  been  feifed,  or 
"  pofTefled  of,  or  intercfted  in,  or  entitled  unto,  on  the  24th 
<<  day  of  June  17 159  or  at  any  time  afterwards  in  his,  her, 
<<  or  their  own  right,  or  to  his,  her,  or  their  own  ufe,  or  whereof 
**  any  other  perfon  or  perfons  was,  were,  or  (hould  have  been 
*<  fcifed,  or  poiTefTcd  of,  or  intercfted  in,  to  the  ufe  of,  or  in  truft 
<<  for  them,  or  any  of  them,  on  the  faid  24th  day  of  June 
**  1 7151  or  at  any  time  afterwards"  was  direQed  to  be  by 
entering  a  claim  before  the  refpondents  within  a  time  limited,  and 
enlarged,  by  thefe  adts.  By  the  z&  4  G.  I.  €•  8.  this  time  was  4G.  r.  cf^ 
£nally  enlarged  till  the  ift  of  June  1718. 

By  a  fttbfequent  a£l,  5  G.  i.  c.  22.  upon  a  recital,  that  feve-  sG.z.ctte 
ral  doubts  had  arifen  in  Scotland,  as  if  the  refpondents  had  feized 
and  furveyed  certain  eftates,  which  were  not  vcfted  in  his  majefty 
for  the  ufe  of  the  publick  ;  it  was  therefore  enabled,  that  it  (hould 
and  might  be  lawful  for  any  perfon   pretending   right  to  fuch  / 

eftates,  and  that  none  of  the  forfeiting  perfons  were  feifed  or 
poflTcfled  of,  or  interefted  in,  or  entitled  unto  fuch  eftates  in  their 
own  right/  or  to  their  own  ufe,  to  exhibit  their  exceptions  to  the 
Court  of  Seflion,  fetting  forth  their  rights,  within  the  time 
limited  by  the  a^,  which  the  faid  Court  was  dire£led  to  hear  and 
determine,  in  manner  pointed  out  by  the  faid  a£l. 

Upon  the  footing  of  this  a£l  of  parliament,  the  appellant  pre* 
fented  his  exceptions  before  the  Court  of  SeflTion,  againft  the  fei* 
^utc  aad  furvcy  of  the  (aid  lands  of  Leuchars  Forbes :  ftating 

That 
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That  thffc  lands  were  originally  the  undoubted  property  of 
ForbfS  of  Rews,  but  he  owing  very  great  debts,  the  lands  were 
adjudged  by  his  creditors  :  that  the  creditors  being  very  numerous 
a  fa£lor  was  appointed,  and  an  a£lion  for  determining  the  prefer- 
ences of  the  feveral  creditors  carried  on  which  was  finifhed  in 
1 7 14;  and  afterwards  the  cilate  was  expofcd  to  public:  k  (Ac 
before  the  Court  of  SefTion,  and  the  appellant  as  the  hightft 
bidder  was  declared  the  purchafcr^  and  obtained  a  decree  of  fale 
in  1719  : 

That  James  late  Earl  of  Southefk  having  right  to  feme  debts 
charged  upon  the  premifcs,  and  being  c;iurinner  for  ihe  faftor, 
upon  his  death  had  got  into  pofreflion  thereof,  which  he  held  at 
the  time  of  his  attainder  ;  and  the  appellinti  thereupon,  claimed 
the  eftate  to  be  decreed  to  him. 

To  thefe  exceptions  the  refpondcnts  put  in  anfwers  ;  and,  after 
a  hearing  upon  tne  queition,  the  Court  of  Seflion,  <<  fuRained  the 
**  appellant's  right,  and  declared  the  eftate  in  queftion  to  belong 
•*  to  him."  But  the  rtfpondents  having  brout>ht  their  appeal 
from  that,  and  many  other  of  the  like  decrees  then  pronounced, 
to  the  Houfe  of  Lords  ;  their  lordihips,  in  regard  it  did  appear, 
and  was  admitted,  ttaf  the  late  earl  was  inp^Jft(ficn  of  the  eflateat 
ihe  time  cf  the  ireafun  committed^  declared  void  the  fjid  decrt- c  of 
the  Court  of  SelTion,  in  rtfpe6l  they  had  no  jurifviiciion  to  judge 
upon  fuch  exceptions. 

After  this  the  appellant  applitd  by  petition  to  the  refpondents, 
praying  that  they  would  hear  and'determine  upon  the  matter  of  the 
appellant's  exception  and  right  to  the  faid  lands  ;  and  the  refpon- 
dents upon  confidering  the  faid  petition  on  the  loth  of  Oclober 
1720,  refufed  the  defire  thereof,  in  regard,  the  words  of  the  faid 
aft  of  the  5th  of  the  King,  were  nor  fufficient  to  warrant  them 
to  take  on  themfclves  a  jurifdiftion,  to  hear  and  determine  the 
merits  of  the  appellant's  right,  no  claim  for  the  fame  having  been 
entered  in  due  time,  according  to  the  direftions  of  the  acls  of 
parliament  in  that  behalf.  The  appellant  then  tendered  to  the 
refpondents  an  appeal,  to  be  by  them,  together  with  the  appel- 
lant's reafons  of  appeal,  tranfmitred  to  the  Court  of  Delegates  (a); 
but  they  refufed  the  fame,  (ince  their  decree  was  only  upon  a 
petition,  and  not  upon  a  claim  duly  given  in. 

The  appellant   thereupon  api^lied   by  petition  to  the  Court  of 
DeL^galcs,  praying  them  to  take  his  right  under  their  confidcracion 
*  and  to  hear  and  determine  the  fame  ;  and  he  enforced  the  prayer 

of  his  petition  on  this  confideration,  that  the  foundation  on 
which  the  refpondents  refufed  to  tranfmit  the  appeal,  (viz.  bc- 
caufe  he  was  not  properly  a  tlaimanr,  and  therefore  that  the 
judgment  given  upon  his  petition  was  not  fubje£l  to  the  fame 
rules,  as  judgments  upon  claims,)  was  the  very  matter  in  difpuic, 

(rt)  By  t ■  c  aft  4  O.  1.  c.  8.  power  wjs  given  to  h^s  m-'jefty  by  commiflion  under  t^e 
|rej:  O.ilof  Grcn  lliit3in,to  a;  poiui  tive  of  \\\c  tr^  ifli  Judges  to  be  a  C.  urr  0!  L*ccg::«, 
aind  or  recoid  in  l.n,ian.^  j  and  h-  cot  the  Sc'>tb  Juov:  s  to  be  a  Court  0'  Dciega^es,  jii  J  of 
rcco'd  in  Sct'.a  d,  to  h.-ar  and  cctermiiic  appcali  from  (be  decifions  of  t!.c  coiBmifiiuners 

ioi  E  elliiUicO  (.iUles. 

and 
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and  W.1S  properly  to  be  determined  by  the  faid  Courf.  But  the 
Court  of  Delejjates,  havi'ij;  advifed  this  petition  with  anfwers 
made  thereto  for  the  rtfpr>ndeni-i,  on  the  24th  of  J:inu.iry  1724, 
"  refufed  the  d^^firc  of  the  petition  ;  le  iving  the  petitioner  to 
**  make  his  application  in  his  circumftantiate  cafe  for  ledrcfs  to 
•'  the  proper  powers."  ^ 

The  appeal  was  brought  from  "  a  fentence  or  decree  of  the  EnreteJ, 
•'  Cotirt  of  Delegates  in  Scotland,  made  the  24ih  of  January  »4F€b. 
c(   ,724/'  '7»3-4. 

Heads  of  the  AppeJlunt'^s  Argument. 

The  afl  of  the  5th  of  G;;or^e  the  ift,  as  it  gives  a  power  and 
liberty  to  every  perfon,  who  pretends  a  right  to  the  eflatrs  in 
queilion,  and  that  the  forfeiting;  perfons  were  not  IVifed,  or  pof- 
fciFrd  thereof,  to  prefent  exceptions  to;:ether  with  the  grounds 
thereof,  to  the  Court  of  SciTion,  with  power  to  determine  thereon  ; 
fo  if  the  cafe  of  the  exceptant  (hould  be  fuch  as  a  claim  mighc 
have  been  entered  for  before  the  refpondents,  or  if  it  appeared  that 
the  forfeiting  perfon  was  in  pofleiTun,  &c.,  then  the  Court  of 
ScIIion  is  difcharged  from  determining  thereupon^  and  the  fame 
is  to  be  heard  and  dctcrminfd  by  the  truilect  in  the  manner  di- 
re£led  by  the  a£l  of  the  4th  of  the  king.  ^^  thefe  words,  t/je 
ftime^  are  meant,  as  the  appellant  conc*eives,  the  exceptions  which 
the  Court  of  ScQion  are  not  empowered  .to  determine  ;  and  there- 
fore this  aft  pave  the  rcfpondents  a  power  to  determine  upon 
fuch  exceptions  as  were  pref:;nted  to  the  fiid  Court  of  Sei&on^ 
and  of  which  that  Court  could  not  properly  determine. 

All  penal  laws  are  to  be  ftriftly  interpreted ;  and  though  any 
perfon  claiming  any  intereft  out  of  a  forfeited  edate,  was  to  enter 
a  cUim  ;  yet  that  does  not  oblige  the  perfon  v;ho  has  a  right  to 
the  eilate  icfclf,  and  to  which  he  thinks  the  forfeiting  perfon  had 
no  right,  to  enter  any  claim  :  for  none  of  the  words  ufed  in  the 
a£l  directing  claims  to  be  entered*,  import  fo  much ;  and  this  is  the 
appeihnt's  cafe,  who  infills  on  a  title  to  the  eilate  in  quelUoHp 
not  under  the  forfeiting  perfon,  but  as  a  hria  fide  purchafer  at  a 
judicial  fale,  paramount  to  him,  and  infills  that  the  forfeiting 
perfon  though  in  poiTelTion  had  no  ti.le  nt  all. 

l^he  refpondents  cannot  give  themfclves  any  abfolute  jurifdic<- 
tlon,  when  it  is  limited  by  law,  and  fubjefted  to  the  review  of  a 
fuperior  court ;  and  if  they  refufe  to  tranfmit  an  appeal,  the 
Court  of  Delegates  may  interpofe  and  judge  whether  the  refufal 
is  reafonable ;  for  otherwife,  even  in  cafes  where  a  claim  was  re- 
gularly entered,  they  might  refufe  to  tranfmit  the  appeal  and  fo 
make  the  Court  of  Delegates  quite  ufelefs ;  and  therefore  that 
Court  muft  judge  how  reafonably  the  refpondents  refufed  to  tranf- 
mit the  appeal  in  this  cafe.  If  the  appellant  has  a  right,  it  were 
hard,  that  he  fiiould  lofe  his  efl.ite  without  any  fault,  or  that  the 
publick  (hould  enjoy  this  edate  without  any  ri^^ht  to  it.  What 
the  appellant  humbly  defires,  is  to  hwe  his  right  ex.imined  ;  if  he 
had  a  right  and  was  a  purchafer  of  that  right  for  a  valuable  con-* 

fideration^ 
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fideration.  It  were  hard  to  deprive  him  of  the  oppottunitj  of 
having  ic  enquired  into,  that  his  property  may  not  be  loft« 

Heads  of  the  Refpondents*  Argument* 

The  rcfpondents  conceive,  that  it  is  unneceflarj.  for  them  td 
enter  into  the  conlideration  of  the  appellant's  title,  further  than 
to  fay,  that  a  decree  of  fale  pronounced  by  the  Court  of  Seflion,  in 
February  1719,  could  not  aiFe£l  any  forfeited  eftate.  The  appeU 
lam's  pretended  right,  and.  the  rights  of  the  pretended  creditors, 
in  whofe  names  the  edate  was  decreed  to  be  fold  are  declared 
void  by  the  exprefs  words  of  the  (latute  4  Geo.,  hecaufe  n§  claim 
was  entered  for  tbefame^  within  the  times  limited  by  that  andfubfequent 
Jtatutes.  Though  they  are  a  Court  of  record  and  have  jurifdiAion 
the  fame  is  limited  to  the  particular  matters  mentioned  in  the 
ftatttte ;  that  is,  they  have  a  power  to  determine  claims  upon 
forfeited  cftates,  entered  within  the  times  limited  by  the 
fcveral  ads  made  in  that  behalf;  but  were  not  empowered  by  any 
aA  of  parliament  to  receive,  hear,  or  determine  upon  any  claim, 
unlefs  fuch  claim  was  entered  before  thofe  times,  and  the  words 
of  the  acl  giving  them  jurifdiQion  are  exprefs  to  this  purpofe. 
No  claufe  in  the  a£l  of  the  5th  of  the  king  does  enlarge  the  time 
for  entering  claims  before  them,  nor  does  it  extend  their  hxxiU 
diQion  further,  than  as  by  the  faid  a£l  of  the  4th  of  the  king: 
on  the  contrary  it  ^ives  a  part  of  the  jurifdiflion  formerly  in  them 
to  the  Court  of  Seffion,  and  leaves  the  other  part  of  their  jurifdic-^ 
tion  in  the  fame  condition  it  was  by  the  faid  a£t  of  the  4th  of  the 
king. 

By  the  fame  aA  of  the  4th  of  the  Vwi^^  the  determinations  and 
decrees  of  the  rcfpondents  were  declared  to  be  final  and  binding 
upon  all  parties  concerned,  except  the  claimant,  or  claim- 
ants, (hould  enter  his,  her,  or  their  appeal  againft  fuch  decree  or 
determination,  within  20  days  after  the  fame  fhouldbe  made:  and 
in  cafe  of  fuch  appeals  fo  entered,  the  commiflioners  and  trullees 
were  required  to  tranfmit  the  fame  to  the  Court  of  Delegates 
in  the  manner  by  that  a£t  likew-re  dircfted  ;  and  the  Court  of 
Delegates  were  thereby  empowered  finally  to  hear  and  determine 
fuch  appeals.  But  this  power  given  to  the  commiflioners  to 
teview  and  tranfmit  appeals,  and  to  the  delegates  to  determine 
thereon,  was  only  upon  claims  entered  in  purfuance  of  fonae  of  the 
faid  a£ls. 
Jodgment,  After  hearing  counfel,  //  //  ordered  and  adjudged  that  tin 
.?jJm«  petition  and  appeal  be  difmijfed^  and  that  the  decree  orfentence  refo^ 
^1^'S'      Ji„g  fhg  petition  of  the  appellant  and  therein  complmned  of  he  ajirmed. 

For  Appellant,       Dun.  Forbes.     Will.  Hamilton. 
For  Rcfpondents,  P.  Torke.  R9.  Dundas. 


•    ■ 
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Ex  parte 

Thomas  Brand,  of  Londoni  Goldfauth  {a)^     appellant ;    Cafe iis« 
Sir  Alexander  Gumming,  of  Coulter,  Bart.      Refpondent. 

2^  Jan.  1 724- J. 

Prcmjery  Nti. — It  If  objcAed  to  a  pronKTory  oote,  that  it  was  not  holography 
nor  figned  before  «ntnefiety  and  that  therefore  the  figning  and  payment  of  th« 
moDev  ought  to  be  proTcd :  bat  it  hating  been  granted  in  London*  the  o^ 
jedions  arc  repelled* 

A  paicial  payment  was  to  be  deduded,  firft  not  of  the  intereft,  and  afterwvdt 
our  of  the  capital.     (Thefe  before  the  appeal.) 

U/kry,^^i$ctft.^'A  dieftoder  haviiig  alleged  ufury  againft  a  pvomiflbry  doH 
granted  to  the  putfuer,  the  purfuer  a  goldfinich  or  banker  in  London^  is 
ordered  to  confets  or  deny  the  h&9f  and  a  commiffion  ii  granted  to  Lord 
Chii  f  Juftice  King,  to  tike  cstraOt  from  hli  bookt  he  rcfiding  in  Londoo. 

Farcif «.— A  peifon  redding  in  LondoOf  bringi  aQion  on  a  piomiflbry  note  la 
bcotiand,  againll  which  ufury  if  pleaded  $  the  clerk  if  ordered  to  retain  Htm 
note  in  Court,  rill  the  purfuer  Ihould  traotfer  to  hit  agent  in  Scotland,  n 
collateral  fccurity  in  ftock  which  had  been  granted  by  ihe  defender. 


a 


N  the  20th  of  June  1720,  the  refpondent  then  in  London, 
granted  to  the  appellant  his  promiflbry  note  for  3000/.  men- 
tioned to  be  for  value  received,  payable  one  month  after  date ; 
and  he  depofitcd  virith  the  appellant,  two  receipts  in  the  firft  fub- 
fcription  then  taken  in  by  the  South  Sea  Company  for  500/.  each. 
For  thefe  the  appellant  granted  receipt  in  the  following  terms, 
**  Received  of  Sir  Alexander  Gumming  Baronet,  two  South  Sea 
''  firft  fubfcripttons  for  500/.  each,  which  I  promife  to  return  oa 
**  payment  of  3000/.,  on  or  before  the  20th  of  July  next,  tnd 
^*  in  default  thereof  am  empowered  to  fell  the  fame  at  market 
*<  price,  and  be  accountable  to  him  for  the  furplus,  if  any,  the 
**  firft  and  fecond  payments  being  made  thereon." 

The  appellant  fometime  afterwards  brought  his  a£lion  before 
the  Court  of  Seflion,  againft  the  refpondent  upon  the  faid  pro«i 
Hiiflbry  note,  in  which  he  ftated,  that  at  the  rcqueft  of  the  re« 
fpondent  he  had  continued  payment  of  faid  note,  firft  to  the  25th 
of  Auguft,  and  then  to  the  25th  of  September  following,  having 
during  that  time  received  payment  of  3,60/.  part  thereof ;  and 
that  though  the  appellant  feveral  times  prefied  the  refpondent, 
that  he  might  be  at  liberty  to  fell  the  faid  two  fubfcription  receipts, 
yet  he  declined  to  confent  thereto. 

This  caufe  coming  to  be  heard  before  the  Lord  Ordinary,  ths 
refpondent  at  firft  took  an  objedion,  that  the  note  not  being  of 
his  hand  writing,  nor  figned  before  witnefles,  the  appellant  ought 
to  prove  the  figning  of  the  note,  and  payment  of  the  money.  The 
appellant  anfwered,  that  the  note  being  granted  in  London,  and 
bearing  to  be  for  value  received,  the  appellant  was  not  obliged  to 
prove  the  payment  of  the  money  nor  the  refpondent's  figning  the 

(a)  The  goldfinithf  were  at  that  period  alfo  fic^u  ntly  bankers^  at  the  a^  pcllant  ap. 
fcart  to  have  bceiu 

note^ 
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note,  unlefs  he  would  deny,  that  he  had  Ggned  it.  The  re- 
fpondent  having  failed  to  confefs  or  deny  whether  the  note  was 
granted  in  London,  .as  dirc£led  by  the  Lord  Ordinary,  his  Lord- 
,  (hip  on  the  12th  of  July  1723,  *•  repelled  the  nullity  obje-fted, 
*^  in  refpeilil  of  the  apfwer,  and  held  the  refpondent  as  confefTed, 
•*  that  the  note  was  Cgncd  in  England  \  and  in  refpedl  the  rc- 
*^  fpondent  refufed  to  prove  his  defence  habilly,  decerned  coa« 
*•  form  to  the  conclufions  of  the  libel." 

Againft  this  interlocutor  the  refpondent  pteftrnted  a  reprefcnt- 
ation,  infixing  tiiat  the  noie  was  void,  bec^ufr,  as  he  (lated,  the 
appellant   had  taken  more  than   legal  interell,  aiid  at  the  rate 
of  fix   per  cent,   per  month.     This  tl^e  appellant  denied,  and 
the  Lord  Ordinary  on  the  3oih  of  July  1723,  "  found  that  the 
•*  appellant  having  acknowledged  that  there    was  360/.  of  the 
«*  fum  on  the  note  paid  by    the  refpondent,  the  fame  was  to  be 
<*  dedu£ted  from  the  intercfl  due  on  the  faid  note  for  the  time, 
**  and  the  remainder  out  of  the  capital ;  and  before  anfwer  al- 
*•  lowed  the  refpondent   to  prove/cripto  or  by  witneffes,  that  at 
**  granting  the  (aid  promifFory  note  there  was  intercft  at  the  rate 
*'  of  6  per  cent,  for   one  month's  forbearance,  accumulated  and 
•*  infertcd  in  the  faid   note,  whereby  the  fum  in  the   note  was 
*•  made  3000/. ;  and  that  thereafter,  and  for  the  two  feveral  and 
'*  fubfequent  months  that  the  payment  of  the  aforefaid  note  was 
'<  continued,  there  was  paid  at  each  of  the  f  nd  continuations  a 
<<  premium  or  intercft  at  the  rate  of  6  per  cent  for  the  month  :'*  and 
granted  a  commiffionfor  examining  witnciTes,  and  allowed  the  re- 
spondent to  pxoxt  fcripto  fo  far  as  he  ihould  not  prove  by  witnefies. 
Againft  this  interlocutor  a  reclaiming  petition  was  prefented  for 
the  refpondent,  and  after  various  proceedings^  the  Court,  on  the 
23d  of  January  1724,  **  ordained  the  appellant  to  confefs  or  deny 
*•  how  much  of  the  fum  of  3C00/.  was  delivered  by  the  appellant  to 
••  the  refpondent,  and  whether  upon  the  2cth  of  July  and  25th  of 
*'  Auguft  1 720,  he  received  the  fum  of  360/.  in  two  moieties ;  and 
**  dircftcd  the  apprllant*6  agent  to  declare  what  he  knew  in  rela- 
««  tion  to  thefe  fads."     And  on  the  7th  of  February  thereafter,  the 
Court,  "  ordain«d  cither  party  to  give  in  condefcendance 8  of  the 
••  fpecial  fads  alleged  by  cither,  and  granted  commifTion  to  in- 
«*  fped  the  appellant's  books,  and  take  excerpts  out  thereof  of 
"  what  may  concern  any  of  the  points  in  the  condefcendances, 
•*  and  tranlmit  thefe  excerpts  with  the  report  6i  the  commiffion,** 
and  alfo  to  take  the  depofitions  of  witneffes. 

The  refpondent  gave  in  a  condefcendance  hut  the  appellant  re- 
claimed againft  the  laft  interlocutor ;  and  after  anfwers  the  Court 
on  the  20th  of  February  1724,  "  fuftained  the  promiffbry  note 
*'  to  be  a  good  title  of  a£lion ;  and  before  anfwer  as  to  the  other 
•*  points  allowed  a  probation  of  the  feveral  fa£ls  in  the  refpon- 
*'  dent's  condefcendances  given  in;  and  granted  a  commiflion 
"  to  the  Lord  Chief  Juftice  King,  to  examine  witnefles,  and 
**  make  infpeftion  of  the  appellant's  books,  and  take  excerpts 
<<  therefrom  of  all  fuch  fa£ls  as  relate  to  the  points  contained  ia 
«  the  condefcendance,  rcfcrving  to  the  Lords  in  cafe  of  the  ap- 
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V  {fbUanVs  refunnfr  to  produce  bis  booltS)  t&^  confider  the  impbrt 
*'  thereof  at  advinng  the  probation  ;  and  referring  to  themfclvcs 
f*  after  probation,  the  confideration  whethefT  or  not,  Upon  the 
^  refpondent's  failing  of  payment  upon  the  day,  to  which  the 
**  payment  was  laft  continued,  the  appellant  was  neceifarily  ob? 
;' liged  to  fell  out  at  market  price»  the' two  South.  Sea  fubfcrip- 
^  tiooB,  depolited  in  his  hands,  towards  payment  of  the  fum  for 
"  which  they  were  depoGted/' 

The  refpondent  afterwards  prefented  a  petition  praying  that 
the  Court  would  ordain  the  clerk  of  the  procefs  to  keep  in  his 
cuftody  the  promtfibry  note  granted  to  the  appellant ;  and  ordaia 
the  appellant  to  exhibit  and  produce  in  the  cleik's  hands,  the  two 
depoGted  fubfcriptions  of  506/.  each,  or  to  transfer  to  the  cleric 
(uch  dock  as  came  in  place. thereof.  .  After  anfwers  for  the  appel-s  • 
iant,  the  Court  on  the  25th  day  of  February  1724,  **  ordained 
f^  the  appellant  to  transfer  to  Joho  Hamilton  his'  fa£tor,  this 
^'  ftock<  which  came  in  place  of  the  fubfcription,  to  be  nuide  forth- 
^*  coining,  at  tiie  Lords  in  the  event  of  fhe  procefs  (hould  find 
'*  jull;  ototherwife  to  find  caution  to  make  the  fame  forthcoming 
*'  betwixi^  aad'thc  faid  day';  >and  difcharged  the  clerk  to  give  up 

V  the  promiflTory  note,  until  fuch  time  as  the  depoGt  was  tranf-' 
**  ferred,  or  caution  found  by  the  appellant  as  aforefaid."  . 

The  appeal  was  brought  from  "  feveral.interlocutory  fentedces  ^°^^V 
**  6t  the  Lords  of  Scifioi^  of  the  23d  of  January,  7th|  20th,  and  1713^^ 
**  25th  of  February  J1724." 

HcaJ^:  of  the  '4ppillaT::fs  Argument. 

As  the  tnmfafiionsin  queftioni  happened  in  England  the  appel« 
Iant  conceives,  that  the  judgment  of  the  Courts  in  Scotland^ 
ought  to  be  agreeable  to  the  laws  and  cuftonis  of  the  place  where 
the  rranfa£)ion  was  entered  into. 

He  conceives  further,  that  he  was  neither  obliged  by  the  laws 
of  Scotland,  nor  of  England,  by  himfclf,  or  his  attorney  or  agent, 
to  confefs  how  miich  of  the  3009/.  wsi9.  paid  to  the  refpondent, 
unlefs  c|ie  refpondent  at  fa ooe  tim^oSered  that  the.  note  (hould 
ftandasa  iecurity  for  the  money  really  advanced,  and  agreed  to 
pay  what  was  really  lent,  and  to  waive  aH  petialfles. 

The  examination  and  infpe£^io|»  of  \^t  appeli.int's  books,  for 
which  the  commillion  was  graoted"/  was  to  oblige  him,  if  what  the 
refpondent  ftated  were  true,  to  produce  evidence  to  convi<^  him 
of  ufurfi  by  which  he  might  be  fubjected  to  penalties  in  England, 
as  well  as  to  the  lofs  of  a  large  fum  of  money  in  Scotland;  and  this 
williout  dirediing  any  allowance  to  be  made  to  him  of  the  money 
that  (hould  appear  by  the  books  to  be  inft>e&ed,  to  be  really  and 
honajidi  lent  to  the  refpondent.  The  appellant  contends,  that 
this  part  of  the  judgment  is  contrary  to  the  known  rules  of  pro- 
oeeduigs  in  all  Courts,  and  inconfiftent  with  the  common  rules  of 


^Fhe  interlocutor  of  the  20th  of  Feburary,  which  grants  a  com- 
nuffioDy  itferves  to  the  Court  a  power  of  determining  whether  the 
appelbnt  was  aeceflarily  obliged  to  fell  the  fubfcriptions  on  the 

L 1  refpond- 
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refpondent's  failure  to  pay  the  money ;  but  this  leaves  the  whole 
caufe  as  open  and  unfettled  after  the  examination  of  wttoefe 
and  produ^ion  of  books»  as  if  no  fuch  proceedings  had  been} 
fo  that  all  the  expence  and  delay  to  be  thereby  incurred  nught 
be  fruitlefs. 

The  enjoining  the  appellant  to  transfer  the  South  Sea  ftockf 
arifing  from  the  two  500/.  fubfcriptions,  (which  covers  but 
a  fmall  part  of  the  debt),  or  otherwife  to  hnd  caution  to  ptf 
the  fame  out  of  his  own  power  ;  and  the  ordaining  the  clerl,tMC 
to  give  up  to  the  appellant  the  promiflbry  note  entrufied  in  la 
haiidS)  are  apprehended  to  be  very  hard  and  unufual.  Tkf 
tend  to  drip  the  appellant  of  all  means  of  ever  obtaining &> 
tisfadlion  from  the  refpondcnt,  and  make  him  quit  the  oolf 
fecurity  he  has  for  payment  of  a  fmali  part  of  the  moocf 
due. 
Judgment,  This  day  being  appointed  to  hear  counfel  upon  this  pedtki 
ft7  J*n.  and  appeal,  counfel  accordingly  were  called  in  to  be  heard}  tfi 
>7H-5'  counfel  appearing  only  for  the  appellant|  proof  was  made  i 
the  due  fervice  on  the  refpondent*s  agent  of  the  order  forbe>> 
ing  the  faid  appeal ;  and  thereupon  the  counfel  for  the 
lants  were  heard,  and  due  confideration  had  of  what  was 
in  relation  to  the  caufe. 

//  is  ordered  and  adjudged  that  tie  /aid  petition  and  afftdk 
di/miffedf  and  that  the /everal  interlocutory  fentences  therein  conifUd 
^f  he  affirmed. 

For  Appellant^  C.  %ilhot.        Will  Hamilton^ 


Cafes  On  three  Appeals. 

1 16. 1 17,  rpi^g   Commimoners   and   Truftees  for  the 
^'  '  Forfeited  Mates,         ...  JppellanU] 

George  Lockhart  of  Carnwath,  Efq;         -      Refpondiri* 

6th  iv*.  .1724-5. 

Pr"/  nptrr-B  ftJ — "Bond?  rf  rcnfm  granted  ro  an  atlrocate,  ifttnmM?'^ 
iiir.nt  di  ihp  Sciliim,  <itiiing  Ins  continuance  to  be  an  advocate,  arefu^^i 
a'lt:r  hi*  ri:ath  by  his  fon,  a^whoily  rem -ining  due,  afcer  ihc  lapfeo!  ij* 
rii.m)  yf<ii8  irom  their  dates;  and  ere  fuflained  till  the  date  of  the  jrtf*" 
boom'n^  PrcfiJe:it  of  the  StHi.jn,  his  foo  givioi^  bis  oath  of  creduUiy*' 
any  pynr.^ni;*  made  on  the  debts  a.:clxjmed. 

5fta  peii.  -Q  OBERT  Earl  of  Southefk,  deceafed,  on  the  28th  of  Ap 
^  I ('74,  granted  a  bond  of  penfion  to  Sir  George  Lockha^ 
the  rLfpondent's  father,  for  the  payment  of  300  merks  yearly* 
him,  his  heirs,  executors,  and  aflignees,  during  his  continuafitf 
to  be  an  advocate,  by  two  half-yearly  payments,  the  firft  «•» 
mcncing  at  Maitinmas  4674. 


in 
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The  refpondent*s  father  continued  to  praQifc  as  an  advocate, 
the  i(l  of  Januaiiy  i6B6f  when  he  was  made  Lord  FreHdent 
the  Seffion.  He  died  in  1689,  leaving  the  refpondenr^  his 
ii  about  eight  years  of  age  ;  the  refpondcnt  was  confirmed  exe- 
:or  to  his  father,  by  the  commifTaries  of  Edinburgh,  on  the 
d  of  January  1690. 

After  the  attainder  of  James  late  Earl  of  Southefk,  and  feizure 
his  eftate  real  and  perfonal  by  the  appellants,  the  refpondent 
ered  his  claim  before  them  on  the  faid  bond,  for  the  faid  fum 
jco  merks  yearly  from  Martinmas  1674  to  January  1686. 
This  claim  came  to  be  heard  before  the  appellants,  on  the 
of  September  1719,  when  they  were  pleafcd  to  difallow  and 
Tiifs  the  fame. 
The  appellant  thereupon  appealed  to  the  Court  of  Delegates, 

0,  after  hearing  counfcl  for  both  parties,  on  the  ^d  of  March 
24  "  reverfifd  the  decree  of  the  faid  commiffioncrs,  with  this 
quality,  that  the  refpondent  do  make  up  proper  titles  in  his 
perfon  to  the  faid  debt,  before  he  receive  debentures  from  the 
appellants,  and  alfo  give  his  oath  of  credulity  as  to  any  pay- 
ment made  of  the  debt  acclaimed,  and  redrict  the  faid  claim 
to  the  time  till  the  faid  Sir  George  Lcckhart  was  made  pre- 
Gdent  of  the  Seffion." 

The  6rft  appeal  was  brought  from  **  a  decree  of  the  Court  of  Entered, 

'Delegates  in  Scotland,  made  the  3d. of  March  1724."  23  Mmh 

An  appeal,  of  a  nature  precilVly  fimilar,  was  at  fame  time    ^"^^  ^ 

cfcntcd  by  the  appellants  on  the  following  cafe  : 

George  Earl  of  Marifchal,  dcccafed,  on  th?  loth  day  of  Much 

73,  executed  a  bond  to  the  faid  Sir  George  Lockhart,  reciting, 

It  he  having  many  experiences  of  the  found  and  wholefomc 

rices  and  good  ferviccs  done  to  him  by  his  trufty  and  faithful 

end  Sir  George  Lockhart,  advocate,  his  ordinary  advocate  and 

mfellor,  in  his  affairs  and  bufinefs  at  law  ;  and  being  very  fen- 

le  of  the  trouble  and  pains  he  was  put  to  therein,  ami  being  de- 

ms  in  fomc  meafure  to  remunerate  his  kindnef^,  and   trufting 

would  continue  the  fame  towards  him,  tlitrrcforc  he  obliged  him- 

F  to  pay  to  the  fiid  Sir  George  Lockharr,  his  hcito,  executors, 

affignees,  the  fum  of  400  merks  Scots  money,  in  name  of  pcn- 

1,  yearly,  in  time  coming  during  the  faid  Sir  George's  continu- 
:  to, be  an  advocate. 

\  claim,  fimilarto  that  in  the  firft  appeal,  was  entered  by  the 
pondent,  on  the  forfeited  eftate  of  the  Eirl  of  Marifchal,  on 
ount  of  this  bond,  which,  on  the  16th  of  September  iy20, 
I  difallowed  by  the  appellants  j  bur,  upon  an  appe:il,  the  Court 
Delegates,  on  the  3d  of  March  1724,  rcverfcd  the  judgnicnt 
the  appellants,  and  decided  as  in  the  firft  appeal. 
The  fecond  appeal  was  brought  from  **  a  decree  of  the  Court  Enfere-i. 
>f  Delegates  in  Scotland,  m;\de  the  3d  of  March  1724."  *s  M"ch 

The  appellants  alfo  prefciited  a  third  appeal,  on  the  following 


0 


1723  4. 

3d  Appeal. 


\Icxnndcr,  late  Earl  of  Linlithgow  and  Callendcr,  dcccafrd, 
Jie  I  ith  of  February  1 676,  executed  a  bond  for  paying  to  the 

L  1  2  faid 
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fsMcl  Sir  George  Lockart,  during  all  the  days  of  his  lifetime>.:tf 
]eaft  during  his  continuing  tb'  be  employed  in  his  afl^irs,  and 
until  the  faid  pcnfion  (hould  be'recallcd  aiKi  difcharged^  the  fanoi 
of  400  merks  Scots  yearly. 

The  refpondent  made  a  claim  CimiLif  to  fhe  two  former  on  tb^ 
forfeited  eflate  of  the  Earl  of  Linlithgow  atid  Callender,  on  ac- 
count of  the  la(l  mentioned  bond  ;  but  his  claim  was  difmifl*ed  by 
the  appellants  on  the  20th  of  Auguft  1720.  He  broiight  his  ap-' 
peal  to  the  Court  of  Delegates,  who^  on  the  faid  3d  of  March 
1724)  reverfed  the  judgment  of  the  appellants^  and  decided  as  in 
tlie  two  former  appeals. 
^"  Mifch  '^^?  *^*'^  appeal  alfo  was  brought  from  "  a  decree  of  the  Court 
1723.4.       *^  of  ribkgates  in  Scotland,  made  the  3d  of  March  1724/' 

Heads  of  the  Appiltatas^  Af^ament. 

■ 

The  decrees  of  the  Court  of  Delegates  ate  founded  on  a  fup- 
pofition,  that  the  annual  penfions'are  in  arreaf,  and  unpaid,  from 
the  time  of  granting  the  rcfpc£live  bonds ;  and,  that  no  part  was 
ever  paid  to  Sir  George  Lockhart,  which  is  conceived  to  be  in- 
credible. 

For  thefe  bonds,  have  never  been  put  in  fuit,  nor  has  any  dili^ 
geuce  been  done  fbr  non-payment  of  the  faid  yearly  penfions ;  nei- 
ther by  the  refpoudent's  father,  nor  his  tutors  or  curators,  during 
his  minority,  nor  by  himfclf  iincc  he  came  of  age^except  enteridc 
the  aforefaid  claims;  and  no  proof  was  oScreid^. oi  brbtij^hty  of 
any  fervice  performed  by  the  faidSif  George  LockHait,  to  any  of 
the  faid  earis,  who  granted  the  bonds  claimed^-Doir  of  any  arreartf 
reding  in  refpefl  thereof,  though  the  condition  of  granting  one 
of  thefe  bonds  was  exprclfed  to  be  for  fervices  to  be  done;  and 
the  Earl  of  Calleiider,  grantor  of  one  of  the  bonds,  died  long 
before  the  refpondent's  father.  Such  penfiotis  arc  in  ufc  to  be 
paid  annu:illy,  though  it  be  impoltiblc  ill  the  prefent  cafe  to  re* 
cover  the  rcleafes  of  fuch  annual  payments.  BeQde^  WheU  the 
refpondent,  or  his  tutors,  made  up  titles  in  his  period  to  the 
pcrfonal  eitate  left  by  his  fatlu^r^  no  notice  was  taken  of  the  (Wins 
now  claimed* 

Hejcts  of  the  Rtfpondenfr  Argnmenf. 

As  the  bonds  in  quedion  arc  admitted  to  be  regularly  executed^ 
they  are  not^to  be  taken  away  by  prcfumptions  of  any  kind.  If 
a  bond  is  not  fued  for  in  40  years  after  its  date,  it  is  then  barred 
by  the  (latute  of  limitations  in  Scotland ;  but  if  any  afiion  is 
commenced  in  that  time,  nothing  can  take  away  the  bona  but  ao 
a£lual  proof  of  payment ;  for  as  the  obligee  is  notobliged  tq  fue', 
his  having  the  original  bond  in  his  pofleffion,  is  a  prefUnoption  of 
non  payment  \  and  if  fuch  a£iion  be  commenced  in  4T>  ytarS,  the 
obligee  will  be  entitled  to  recover  payment. 

It  is  true,  the  earlieft  of  thefe  bonds  was  executed  in  1673, 

and  the  lad  yearly  fums  payable  upon  all  of  them  became  due  in 

1686*,  but  the  refpondent  was  12  years  of  the  time  a  minor,  and 

16x7.  c.  i.  it  is  exprefsly  provided  by  a£l  of  parliament  16 171  c.  I2.  •«  That 
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•^  hi  ilic  courfe  of  the  fald  40  years'  prcfcription  the  years  of 
^*  minority  and  leiTe  9ge  (hall  no  ways  be  counted,  but  only  the 
'<  years  durini;  the  which  the  parties  again (t  whom  the  prefcrip- 
'*  tion  is  ufed  and  objeAed  .were  ^majors».  and  pad  21  yeavs 
«'  of  tigcJ' 

The  refpondcnt^s  claim  was  entered  in  47?  8,  not  quite  i^ 
irears  after  the  laft  payments  became  due  on  the  bonds,  inclu4ing 
the  years  of  the  r<ffpondent*s  minority,  nor  above  33  years  from 
the  date  of  the  oldeft  bond,  excludve  of  his  minority. 

There  is  no  neceffity  for  the  refpondent's  proving,  that  his  fa- 
ther rendered  any  fervicc  as  an  advocate  to  the  late  Earl  of  South- 
!fk.  Bonds  of  this  kind  are  given  merely  as  retaining  fees,  and 
ire  payable  whether  any  fervice  be  done  or  not*  Th^  recital  of 
liis  bond  is  for  certain  good  deeds  done  and  performed^  and  to  be  done 
ind  peffomud^  and  the  penfion  thereby  granted  is  payable  to  Sir 
Qeorge  Lockhart,  his  heirs,  executors,  and  aflignces,  /iuring  bis 
*oniinuing  to  be  an  advocate  \  which  plainly  (hews,  that  any  proof 
if  fervice  rendered  was  not  nece(racy ;  and,  indeed,  in  the  4ia- 
ure  of  this  cafe,  fuch  proof  cannot  be  had. 

Such  penfions  are  feldom  or  never  ,paid  annually ;  on  the  oon« 
rary,  they  are  frequently  and  ufually  left  unpaid  for  a  great  manf 
rears  together.  In  the  cafe  Mrs.  Black  a;id  Sir  Peter  Frafer,  upon  Ko.  4-^.  of 
\n  appeal,  it  was  determined  that  the  penCon  flbould  be  paid  ^^''^^^'cc* 
hough  a  great  many  years  in  arrear. 

It  is  of  no  moment  that  difcharges  cannot  now  be  eaGly  re- 
iovcred,  for  that  will  be  an  argument  againft  all  debts  that  art 
bed  at  any  diftance  of  time:  and,  on ^ the  contrary,  it  is  to  be 
irefumed,  that  the  obligee  having  the  bond,  the  debt  is  not  fatif- 
ied  unleCb  difcharges  are  produced. 

After  hearing  counfel  on  the  firft  appeal,    //  is  ordered  muf  Jo'satn^ 
{fudged f  that  the  fame  be  difinijed ;  and  that  the  decree  therein  ^/^. 
m^lained  9/^  with   refpeif  to  the  bond  claimed  by  the  refpondent^  ^* 

\Ueged  to  have  been  given  to  Sir  George  Lockhart^  his  father^  by 
Zoberi  late  Earl  of  Southejk^  be  affirmed. 

A  fimiUr  judgment  was  feparately  pronouncedy  offaa^edaten 
PL  the  two  other  appeals. 

For  Appellants,  P.  York.  C.  Wearg. 

f or Refpondent,  C.Talbot.        Will. Hamilton. 
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Cafe  119.  The  Commifiioners  andXruIlees  of  the  For- 
feited Eftates,  -  -  -         Jppellards; 

Elizabeth  Stevenfon,  Widow  of  Archibald 

Fitcairn  of  that  Ilk,  Doctor  of  Medicine,     Refpondcnt, 

13th  Feb.  1724-5, 

Treefin^^OhRgatitns  planted  in  Prifon  he/ore  Tr/«/.— .The  Eirl  if  WnW 
whiie  in  prifon  previous  to  hit  trial  and  attainder  for  high  treaiioAi  gr«d 
receipts  bearing  to  be  for  money  advanced  to  him,  but  tbefe  ateiutaiM 
in  whole. 

It  it  foood,  however,  that  he  was  entitled  to  be  alimented  oot  af  lutcA*  1 
at  that  period,  and  to  apply  money  to  the  expeoces  of  his  trial,  ss4  £>rb  li 
msinrenance  in  piifon  for  three  months  j  andforfuch  cxpenca  a  fia<' f 
money  (2972/.  %s.)  is  modified. 

GEORGE,  late  Earl  of  Winton,  was  taken  prifoner,  ma4 
the  rebels,  at  Prcfton,  on  the  13th  of  November  17151 'j 
committed  to  the  Tower  on  the  loth  of  December  foil 
Upon  tke  21ft  of  January  1716,  the  earl,  while  in  confio 
in  the  Tower,  granted  a  f aftory  to  the  refpondent  for  Icfyiog 
rents  of  his  eftate ;  in  virtue  of  which  (he,  according  tohcr^ii 
acknowledgment,  received  to  the  amount  of  ii35/«  5/.  ici^ 
ling.     The  earl  alfo  delivered  to  the  refpondent  two  rccc^'i' 
money,  the  one  for  1000/.  bearing  date  the  6th  of  Fcbroiryi^i 
ihe  other  for  4000/.  bearing  date  the  1 6th  of  fame  montb?* 
obliged  himfelf  to  allow  thofc  fums  to  the  refpondent  atcoi^ 
ing.     He  was  afterwards  attainted  of  high  treafon,  upon  an  J"* 
peachment  before  the  Lords  in  Parliament,  and  his  cftatc  ^ 
vefted  in  the  appellants  for  the  ufe  of  the  public. 

The  refpondent  aftcrv^^ards  entered  a  claim  as  a  lawful  ctt* 
ditor  before  the  appellants,  in  terms  of  the  a£l  i  G.  1.  *'ap|H»^' 
*'  ing  commifTioners  to  inquire,"  &c.,  charging  herfclf  witli  ** 
faid  fum  of  ii'^c/,  ^s,  icd.  as  received  of  the  rents  of  ths^'i 
of  Winton's  eftatt,  and  claiming  the  fum  of  387(y.  i.K-**-'* 
ti.e  balance  lomaining  due  upon  the  faid  receipts  of  csfli  aJ^^^^* 
by  htr  to  thif  earl.  TIjis  claim  being  heard  before  the  appeHsGtJj 
they,  en  tlic  i7ih  of  Scniptembcr  17 19,  "  Found  that  the iJ* 
*'  reci:int3  cv  bills  were  given  to  the  refpondent  by  the  late  pn| 
**  of  Winicn,  after  the  articles  of  impeachment  were  csWi'-*!' 
*'  againft  him,  and  duiing  the  time  of  his  trial,  wherconl-C*^ 
*'  convifted  and  attainted,  and  no  proof  offered  of  the  valui"^'^ 
•'  conGJeration  ;  and  therefore  difmifled  the  faid  claim." 

The  refpondent  prefented  her  appeal  to  the  Court  of  Dti'T''''| 
ci^ainil  this  juHj^mcnt  of  the  appellants  ;  and,  after  a  l.caiin?;' 
tlic  Ccir.fc,  the  iJcltgates,  on  the  ill  of  March  17:13,  **  Rtvei'*| 
t)ie  iudgmeni:  (.i'  the  appellants,  and  found  that  the  fiidl^'-l 
earl  was,  duriiig  the  time  of  his  imprifonment  at  London,  f'' 
;iikd  to  b;;  maiutuintd  and  fupplicd  out  of  his  means  and  f''^*-' 
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^<  forfeited,  in  fo  far  as  was  neceffary  for  his  faid  maintenance 
*<  and  defence  in  the  criminal  profecution  for  high  treafon  car- 
^<  ried  on  againft  him ;  and  remitted  the  refpondent's  claim  to 
**  the  appellants  in  order  to  take  further  evidence  of  the  refpon- 
**  dent's  having  advanced  money  to  the  faid  late  earl,  and  to  con- 
*^  fider  what  fum  or  fums  of  money  (hould  be  modified  as  the 
^*  neceflary  maintenance  and  fupply  of  the  faid  late  earl,  during 
<<  his  faid  imprifonment  and  criminal  profecution  aforefaid ;  and 
<<  in  fo  far  as  they  ihould  find  the  fame  equitable,  to  (late  that 
^^  fum  as  a  debt  upon  the  means  and  eftate  of  the  faid  late  earl 
<«  attainted." 

The  refpondent  now  brought  evidence  on  her  part  of  the  fur- 
nifliings  to  the  earl,  and  the  appellants,  upon  confidering  the 
fame,  on  the  14th  of  O£tober  1723,  "Found  that  the  refpon- 
<^  dent  did,  during  the  imprifonment  of  and  criminal  profecution 
'<  againfl:  the  faid  late  Earl  of  Winton,  remit  and  pay  to  his  ufe 
'<  feveral  fums  of  money ;  but  that  the  fum  of  2059/.  ix.  Sd. 
'^  fterling  was  fufficient  for  his  neceffary  maintenance  during 
*^  fuch  his  imprifonment,  and  for  his  defence  in  the  faid  criminal 
*^  profecution  for  high  treafon  carried  on  againft  him ;  and  as  it 
*^  appeared  to  them  that  the  Lords  Delegates  by  their  decree, 
<^  dated  the  14th  of  December  1722,  made  upon  the  appeal  of 
^^  Charles  Menzies,  the  faid  late  earl's  folicicor  in  parliament, 
**  againft  a  decree  of  the  appellants,  which  they  thereby  re- 
<<  verfed,  had  found  the  faid  Charles  Menzies  a  juft  and  lawful 
<*  creditor  on  the  faid  eftate  for  the  fum  of  216/.  3/.  fterling; 
<<  and  that  the  refpondent  by  her  faid  claim  had  acknowledged 
<*  the  receipt  of  1135A  5/.  lod.  fterling,  after  dedudion  of  her 
<*  charges,  and  exchange  of  remittances,  which  fums  of  216/.  3/. 
<^  and  1135/.  5i*  10^.  they  decreed  to  be  dedu£led  out  of  the 
**  faid  fum  of  2059/.  )/.  8^.,  which  reduced  the  fame  to 
«•  707/.  12S'  lod,  which  they  decreed  to  the  refpondent  in  full 
**  of  her  (aid  claim,  and  of  all  demands  (he  had  againft  the  faid 
<«  late  earl's  eftate/' 

The  refpondent  prcfented  a  fr cond  appeal  to  the  Court  of  De- 
legates; and  after  I'undry  proceedings,  they,  on  the  9th  of  March 
1724,  **  Found  that  to  the  fum  of  707/.  12^.  led,  of  balance 
<<  found  due  to  the  refpondent,  there  be  added  the  fum  of  913/. 
^*  1/.  4^.  in  lieu  of  her  expences  on  the  faid  late  earl's  trial,  and 
*'  maintenance  whilft  in  prifon,  botli  which  fums  extended  to 
<<  1620/.  14/.  2d.  fterling;  and  found  that  this  fum  of  j62c/. 
•*  14/.  2d.  is  to  bear  Intercft  from  the  2d  day  of  Auguft  1716; 
<^  and  remitted  to  the  refpondeuts  to  iflue  debenturei  ac« 
•*  cordingly." 

The  appeal  was. brought  from  "  a  decree  of  the  Court  of  De«  la'tni, 
•«  legates  in  Scotland  of  the  9th  of  March  1 724."  *5  M«rch 

Heads  of  the  Appellants^  Argument. 

By  the  decree  of  the  Delegates  the  Earl  of  Winton'^  eftate  i$ 
charged,  to  the  prejudice  of  the  public,  with  no  lefs  than  2972/. 
3/f  fterling  for  his  maintenance  in  prifon,for  three  months,  and 
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the  expenccs  of  his  trial,  without  any  evidence  that  zvj  Aieil 
fuci)  was  applied  in  that  way :  and  the  appellants  conceiTe*  thai 
the  fum  of  2059/.  ^^^^  ^y  theno,  was  more  than  fufficient  for 
thefe  purpofes. 

The  Court  of  Delegates  ha&  decreed  to  the  reipondent  the  fum 
of  2756/.  counting  what  (he  levied  out  of  %the  eftate;  whereas 
by  her  own  evidence,  4ame  as  it  is,  no  more  appears  to  hav^ 
been  advanced  by  her'  to  the  earl  than  the  fum  of  131a/- 

It  doei  n(ft  appear,  that  the  money  in'queftion  wa&  advanied 

fof  the  earl's  maintenance  before  his  attainder,  or.  bis  defence  on 

his  trial ;  but  from  the  circumftances  of  the  cafe,  it  is  more  pro* 

-bable,  that  it  was  taken' up  by  him  to  bring  about  bis  efcape^and 

to  fupport  him  abroad  after  his  attainder. 

The  real  eftate  of  the  forfeiting  perfon  is  by  a$  of  parlis^ment 
▼efted  in  bi^  majrfty  fro6i  the  24th  day  of  June  171J;;  and  tlie 
power  given  byliiat  ai£l  of  entering  claims  10  charge  fuch  real 
eftate,  is  Mly  for  riglits,  debts,  or  incumbrances  aflfe^ling  the 
.fame,  before  the  day  whereon  it  is  vtfted  in  his  majefty :  but 
the  debt  claimed  -in  this  cafe«  is  not  pretended  to  ba?e  b^en.iii* 
•curred  tillfeverkl  months  after  that  day. 

■  "  ' 

Jf^ads  of  the  ]B^efyondin( s  Argument* 

The  appellants  admitting  that  the  iate  e^ri  was  entitled  to  be 
fuppHed  out  of  his  eftate  diirirkg  his  .imprifonment,  fo  far  as 
was  necefl'^fy  for  his  miiiitfnance  and  defence,  it  is  not  material 
that  the  f^id  recdpts  benr  dftteafter  the  2'4th  of  June  1715,  fipomi 
which  period  the  eftat^  wtf  Co  be  vefted'  in  his  majefty,  or  the 
13th  of 'November  1715,  {rom  which  period  the  earl  was  to  ftand 
attainted.  It  appears  by  'fufficient  evidence,  that  the  faid  recciptB 
were  e^ecuted'by  the  earl,  bofore  his  attainder,  ^t  the  t^rnqs  they 
•refpeftively  beardate. 

The  refpondbot  has  brought  as  fufficient  evidence,  as  the  nar 
'ture  and  cirpituftaOces  of  this  affair  would  admit  of,  that  (he 
really  and  truly  advfnced  more  money  than  .is  decreed  to  her  j 
atid  'her  evi^ehce  was  fuch  as  fully  to  fatisfy  the  Court  of  Dele- 
gates.  And  (ince  the  eari's  maintenance  and  ezpences  of  his  triad 
muft  have  ainounted  to  a  very  condderable /fum,  and  as  the  re* 
mktances  are  proved  to  have  be^.made  to  him  on  that  account 
•by  the  rcfpondent  only  -,  there  can  be  no  doubt  but  that  the  910- 
ney  was  truly  applied  to  that  ufc. 

The  refpondeht,   alfo,  hav:)ng  advanced  all  the  faid  money 

.claimed  by  her  in  the  begiqiVtng'of  (he  year  1716,  and  being  her* 

fclf  obliged  to  pay  i me r (it.  for  what  (he  ftill  ftands  indebted^ 

there  was  juft  ground  for  the  Court  of  Delegates  giving  her  ii^ 

>iereft  for  what  Inc  fo  advanced. 

Ji»){inent|i         After  hearinje  cqunfel.  It  is  ordered,  and  adjudged^    that  the 

13  Fel' '      decree    of  the   Court  of  Delegates   complained  of  in  the    afpeal^ 

'7*4-5'        thereby  the  faid  Courl  found  and  adjudged^  that  the  fum  ^9131 

i/.  4^/.  flariing  :fi)ou}dM',(^^d  to  the  fum  of  707/.  12/.  lod.  fter* 

ling,  decreed  to  the  refppndent  by  the  appellanti  the  faid  \^b  day  <f 

October  1723,  be  reverfsdj  and  that  the  faid  Indgment  and  duree 

liven 
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jisven  if  thi  appellants^  allowing  the  faid  707/.    lis.  \od.  hi  of* 
6rmed* 

For  Appellant;,      P.  Torke.        Ro.  Dundas. 
For  RefpoDdcQt^     tVUl.  Frajer.   C.  TaJhet. 
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Thfi  .  Governor  ^n^  Company  of  linger-  pafeuo, 

takers  for  raifing  Tbamjes  W^ter  in  YoyJt  ^^^ok. 

Buildings^         ^   -  r  -  Appellants;    i^%^ 

John  Haldane,  Efg;  -  -  ReJ^ondent. 

•f4th  -/^W/  17^5. 

yuflfJiff'Mi.^^The  York  BuiMings  Comptoy,  which  had  porchafed  laift 
effates  in  S^otiand,  was  liable  to  be  fueJ  in  that  country,  \n  ■*  perfooa)  adion 
'illative  to  a  transfer  of  flock,  though  iuch  trant'er  cioid  only  be  made  ia 
tendon. 

SN  Febv\iar7  17249  the  refpondent  brouglht  an  aAion  againft 
^  the  appellant^  before  the  Court  of  Scffion,  fetting  forth,  that 
in  the  month  of  June  172Q,  the  refpondent  havnig  occafion  for 
moncf  at  London*  borrowed. spoo/.ilcrjing  from  the  appellants^ 
aud  as  a  fecurity.foc  ce -payment  of  t^  fame,  caufed  one  Gibfon, 
who  held  ftock  in  hif  osime  in  truft  for  the  refpondent,  to  transfer 
6ooq/.  of  the  ^appellants'  capital  Ao^k,  into  the  hands  of  the  ap- 
pellant^i  ^rfuant  to  tt^eir  pqblic  {idvertifeqiients  at  that  time  for 
lending  of  money  for  a  month  :     ^  , 

That  the  refpondent  being  obliged  to  go  to  .Scotland  before  ^he 
^(iftof  July,  the  day  whei^  th^  3000/. .  bcrpame  payable,  made 
a  propofal  to  the  appellants  to  pay  the  fan)e  to  their  agents  in 
Scotland,  the  6000/.  ftock  being  to  be  retransferred  to  his  truftee 
by  the  appellants ;  which  being  agreed  to,  a  bill  was  drawn  on 
|he.re%ondeot,  dated  21ft  July  1720,  for  %l4^L  i8|«  ^a/.  pay- 
able to  the  appellants'  agents  at  14  days'  fight,  which  che  re- 
fpondent accepted  on  the  27th  of  July  at  Edinburgh,  and  duly 
paid  on  the  loth  of  Auguft  following  : 

That  this  pa.ym^iit  being  ma;dt,  and  the  conditions  on  the  re- 
fpondent *s  part  fully  performed,  upon  the  faith  and  belief  that  the 
6000/.  ftock,  pledged  with  the  appellants,  was  by  them  retranf- 
ierred  fm  him  or  bis  truftee ;  the  refpondent  conceived  that  he 
had  no  more  to  do,  but  to  .order  the  fame  to  be  fold  as  his  occ»- 
|jons  required ;  but  inftead  thereof,  and  when  the  refpondent  or- 
dered the  fame  to  be  fold  at  ij;o  per  cent,  (which  pric2e  that  ftock 
yielded  after  the  (aid  1  oth  of  Auguft)  lie  found  no  ftock  in  his 
or  his  faid  agent's  name,  in  the  appellant's  books;  but  that  the 
Jame  was  dilpofed  of  to  the  ufe  of  the  appellants : 

That  after  many  fruitlcfs  applications  on  the  refpondent's  part, 
to  have  jufticc  done  him  in  an  amicable  way,  he  was  at  laft 

obliged 
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obliged  to  bring  the  prefent  adion :  and  he  concluded,  that  die 
appellants  ought  to  be  found  liable  to  pay  90C0/.  to  the  refpon- 
dent)  being  the  value  which  the  faid  6000/.  capital  ftock  wotiU 
have  yielded,  had  juftice  been  tiraeoufly  done  to  him  in  retransfer- 
ring  the  faid  pledge,  and  if  ihe  fame  had  been  fold  as  he  imended 
and  diredted. 

The  appellants  ftate,  that  though  they  had  a  very  good  and 
proper  defence  againd  the  faid  demand,  had  it  been  thought  ad- 
vifeable  to  enter  into  the  merits  of  the  caufe  in  the  Couit  of 
SefHon ;  yet  they,  conceiving  that  an  action  of  this  nature  couli 
not  be  brought  againft  them  in  the  faid  Court,  gave  in  a  declina- 
ture cf  the  jurifdi£lioni  and  inlifted  that  the  appellants  did 
not  refide  within  the  jurlfdiftion  of  that  Court,  but  had  their 
reGdence  at  London,  and  were  thereby  fubject  to  the  EngliA 
courts ;  and  that  if  the  rcfpondent  had  any  demand  againft  thers, 
he  muft  fue  them  in  England  ;  efpecially  fmce  ths  demand  indie 
prefent  cafe  was  for  an  account  of  the  transfers  of  their  ftock* 

In  anfwer  the  refpondent  contended,  that  the  appellants  woe 
capable  of  a£ting  in  Scocland  i  that  they  had  purchafed  confider- 
able  tftates  there;  and  fo  were  fubje£t  to  the  jurifdi&ion  of  tht 
Scotch  courts. 

This  caufe  being  heard  before  the  Lord  Ordinary  on  the  i6h 

of  July  1 7241  his  lordfhip,  by  interlocutor  of  that  date,  tookk 

'     to  report  to  the  whole  Court.     Having  reported  the  fame  accor- 

dingly,  the  Court,  after  adviGng   mutual  informations  for  tk 

parties,  on  the  29th  of  December  1724,  "  Suftained  proce(s« 

«<  the  refpondent's  inftance  againft  the  appellants."     And  apos 

advifing  a  reclaiming  petition  prefented  by  the  appellants,  Ae 

Court,  on  the  i6th  of  January  1725,  •*  refufcd  the  defire  of  the 

**  petition,  and  adhered  to  their  former  interlocutor/' 

lotered,  The  appeal  was  brought  from  **  two  interlocutory  fentences « 

5  Feb.         t(  the  Lords  of  Seffion,  made  the  29th  of  December  1724  aal 

17M-5-       <4  |(5th  of  January  1725.'* 

Heads  of  the  Appellants*  Argument. 

This  a£lion  was  not  proper  to  be  fued  againft  the  appellants  b 
the  Court  of  Seffion,  the  appellants  being  a  body  corporate,  and 
fubfifling  in  England,  whereby  they  were  fubjcft  to  another  ju* 
rifdiction  ;  and  this  the  more  efpecially  fmce  the  refpondent  raaW 
his  own  cafe  %o  be  that  the  money  was  borrowed  at  London;  aod 
that  the  fecurity  given  was  by  a  transfer  of  ftock  in  the  bookscf 
the  York  Buildings  Company,  which  are  kept  at  London,  ant 
by  the  conftitution  of  tlie  company,  are  neccfTarily  tcpi 
there.  The  prefent  demand  of  the  appellant  is  not  relating  » 
any  eftate  or  efFcfts  belonging  to  the  appellants  in  Scotland,  not 
an  adion  immediately  to  afFe£l,  by  way  of  execution,  any  foci 
eftate ;  but  merely  a  perfonal  a^lion  for  conftituting  a  debt 
alleged  to  arife  from  a  complicated  tranf«i(ftion  in  another  coun- 
try:  and  the  appellants  conceive  ih-^t  fuch  afticn  ou^^ht  reguUry 
to  be  fued  before  the  judj^e  of  the  pLcc  of  tlieir  icfidencc,  c; 
where  tie  c^ufc  of  aclicn  nv'l'ji. 
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Though  the  company  have  agents  in  Scotland  for  their  lands 
there,  yet  thvy  have  no  office  in  that  country  for  transferring 
llocks,  about  which  the  prefent  queflion  is ;  nor  can  they  do 
any  a£l  in  Scotiind  in  relation  to  ilock.  The  company  having 
purchafrd  eftates  in  Scotland  no  doubt  fubje£ts  them  to  the  jurif- 
di£lion  of  the  courts  there  in  all  actions  relating  to  thefe  eftates  % 
but  not  to  any  perfonal  demand  againll  themi  efpecially  fuch  at 
the  prefent  cafe.  Where  a  debt  is  liquidated  againft  the  appel- 
lants, they  may  be  fued  in  Scotland,  fo  as  to  make  that  debt  a 
charge  upon  their  lands  in  that  country ;  becaufe  an  eftate  can« 
ziot  be  charged  but  by  fome  junfdi£lion  to  which  it  is  fubjefl ; 
yet  the  prefent  cafe  is  very  difierent,  for  it  is  to  commence  a  per- 
fonal a^ion  to  have  the  appellants  found  liable  in  a  debt,  which 
has  not  hitherto  in  any  manner  been  eftabliflied. 

The  incorporation  of  the  York  Buildings  Company,  and  the 
<]ire£):ions  relative  to  the  management  of  their  affairs,  are  by  z€t 
of  parliament ;  and  they  are  limited  to  meet  aiid  tranfa£i  their 
bufmefs  in  or  near  York  Buildings  :  and  though,  under  the  fane- 
tion  and  encouragement  of  divers  a£ls  of  parliament,  they  have 
become  purchafrrs  of  the  greateit  part  of  the  forfeited  eftates  in 
I4orth  Britain,  by  which  the  public  has  received  great  benefit ; 
yet  if  it  could  have  been  apprehended,  that  fuch  purchafes  in 
that  part  of  the  kingJom,  would  have  fubje£led  their  tranfaAions 
at  London,  relating  to  loans  of  money  and  transfers  of  ftock, 
to  fuits  and  anions  iu  the  courts  of  judicature  in  Scotland  to  be 
commenced  there  by  any  one  at  pleafure,  the  appellants  conceive 
that  it  cannot  be  rcafonably  fuppofed,  that  they,  or  any  other 
corporation  in  South  Britain,  would  have  engaged  in  any  fuch 
purchafcs. 

But  fince  the  courts  in  England  are  open,  fince  the  tranfac- 
tion  was  in  England,  and  the  rtfpondent  now  refides  there,  if 
he  have  :iny  juft  demand,  no  doubt  he  will  procure  fatisfa£lion 
in  tlie  courts  in  Wejmhifter  hall :  and  the  appellants  fubmit  to 
anfwer  any  demand  he  has  a^aintl  them  in  any  of  thofe  courts : 
but  they  hope  that  they  (liill  not  be  obliged  to  anfwer  in 
Scotland  for  tranfaclions  concerning  transfers  of  ftock  at 
Xiondon. 

Heads  cf  the  RcfpondcnCs  Arguments 

Though  the  appellants  have  their  chief  refidence  in  England, 
yet  they  are  proprietors  of  a  very  great  landed  cftatc  in  Scot- 
land ;  in  virtue  whereof^  they  are  fubjVds  and  valTals  of  the 
crown  of  Scotland,  and,  as  fuch,  liable  to  all  the  confequcnces 
in  point  of  jurifdidlion,  that  attend  fuch  vafTalage.  By  the  con- 
ilitution  of  Scotland,  all  the  vafTals  of  the  crown  are  liable  to 
give  fuit  and  prcfence  to  the  king  in  his  courts,  either  by  them- 
felves  pcrfonally,  or  by  their  attornies ;  and  to  anfwer  to  fuch 
matters  and  things  as  lawfully  can  be  charged  upon  or  brought 
againft  them.  Though  fuch  vaiTil  may  happen  in  fa£t  to  be  out 
of  the  realm,  yet  he  is  undcrftood  in  the  eye  of  the  law,  to  have 

left 
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'left  his  procurator  or  attorney  within  Scotland :  and  hence  it  is, 
that  though  a  vafTal  be  actually  abfent  from  the  realm,  he  is 
amenable  to  the  kinp^'s  courts  by  a  particular  fummons  at  the 
ynarketcrofs  of  Edinburgh  and  pior  and  (hore  of  Leith,  as  mQcU 
'as  if  he  were  at  the  time.prefent  within  the  kingdom. 

If  the  appellants  admit,  as  needs  they  muft,  that 'though  ab« 
fent  from  Scotland^  they  are  as  much  fubje£l  to  the  fummons  of 
the  king's  courts  there»  as  if  they  were  adually  prefent,  becaufe 
they  are  vafTals  to  the  crown  in  that  kingdom  4  then  the  diftinc- 
Sion  betwixt  real  and  perfonal  anions  is  rain;  becaufe»  being 
fubje£k  to  the  jurifdidtion,  and  a£lually  fifted  in  judgment  in  a 
legal  way,  they  cannot  refufe  to  plead  to  any  juft  demand  that  is 
brought  a^^ainft  them :  nor  is  it  poffible  to  afie£l  their  real  eftatc» 
which  they  admit  ought  to  be  affefied,  for  their  debts,  uatil  the 
debt  be  eflabliflied  hj  a  pevfonal  adion  in  the  courts  in  Scotland. 
For,  though  the  debt  in  queftion  were  conftituted  and  ellt- 
bU(hed  by  a  judgment  of  any  of  the  king's  courts  in  England* 
that  judgment  could  not  legally  produce  any  execution  againft  the 
real  eftate  of  the  appellants  in  Scotland ;  nor  could  their  real 
eftate  there  be  aflFeAed  in  confequence  of  that  judgment,  with« 
eut  previoufly  recovering  a  frefli  decree  of  conftitution  in  Scot- 
land upon  a  fummonsj  fuch  as  is  the  foundation  of  the  prefent 
fuit. 

Nor  will  the  fuing  the  appellants  in  Scotland  put  them  under 

the  neceflfity  of.<ranfporting  their  books,  minutes,    officers  ne» 

ceflary  to  give  evidence,  and  accounts  into  that  country ;  for, 

by  the  courfe  of  proceeding  in  the  Court  of  Seflion,  witnefles 

may  be  and  are  daily  examined  by  commiffion  in  England,  and 

extra£ls  and  abftrafls  of  books  are  taken. 

jvdgxnenty         After  hearing  counfel,    //  is  ordered  and  adjudged f   that  tie 

*4  Apnl       petition  and  appeal  be  difmijjed^  and  that  the  interlocutors  theran 

'^*^*  complainfd  of  be  aj^rmed. 

For  Appellants,        P.  Yorhe.  C.  Wearg. 

For  Rcfpondent^      Dun.  Forbes*     C.  Talbot. 
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William   Duff  of    Braco,    Mr.   Leflie    of  Eafcni. 

Melrofe,  and  Others,         -         -         -     Appellants \ 

The    Right    HonnurabU    David   lEarl    of 

Buchan,         .        •         -         .        .         Refpondent. 

15th  April  IJ^^. 

BtJt.*fKH  Imfrs^ati»H.-^Umaii..^Th'i  6tfen*-crt  in  ^  rrduAIon  improbauon  haviof 
oUj'deti  to  the  purfuer^a  infrt'tir.rnt.  wr  uh  v/as  taken  at  cHk  Caltle  of 
BAt.ff,  by  dirprDfatioo  ina  chaiUr  ot  1615,  chat  by  a  pofteriur  th^rter  cbac 
exilic  was  di»jo<uc4  iTuin  the  birony  ;  the  <'ourt  found  thit  ohjedlion  not 
relevant  to  hinder  the  taking  of  teims  for  proc^uftion,  refciving  thit  natter 
after  proauition  :  but  their  judgment  ii  revs-fed. 

The  defendeii  made  enother  objt^ion,  t^at  the  purfuer  cUimed  under 
a  cYizitCT  to  heiri  male,  whereas  a  fubre<|ueDt  chrter,  ■«  they  offeied  t3 
pvovc,  had  been  granted  to  heirs  general.  Th«  Ci<urt  give  the  fame  judg- 
rfiCnc  on  thit  objection  as  on  the  former,  but  their  jud^mrni  it  alfo  revcrCrd z 

And  it  is  onlercd,  that  in  the  turths-r  prcgrv-Ts  ot  the  caufe  the  Cuurt  da 
nor  o' lipe  the  appellants  to  Cake  a  term  for  produdivn  until  the  purfiscr 
make  ou|  hJ*:  tiUc  upon  which  he  fuundi  his  fuit 
.Stf/f/:r.-— Tiic  Court  having  repelleH  an  objeAioa  made  to  •<  ^fine  written 
ta.kwjys,  that  I'iki  witnelles  had  culy  (igHcd  the  iaft  pagei  ihc  judg- 
ment iireverfecK 

IN  1722  the  refpondent  brought  an  a£lion  againft  the  appel- 
-^  lantSy  before  the  Court  of  Seflion,  of  reduflion  improbation, 
and  declarator  of  the  titles  by  which  the  appellants  held  certain 
laodff  the  fee  of  which  the  refpondent  claimed  as  vefted  in  htn\* 
In  this  aAion  the  refpondent  ft;ited|  that  in  16251  upon  rhe 
reCgnation  of  Mary  Countefs  of  Buchani  and  James  Arefkine^ 
fon  of  John  Eari  of  Mar,  her  hufband,  ,a  charter  from  the  crown 
was  granted  to  them  of  the  eftate  of  the  family  of>  Buchan,  in 
life-rent,  and  to  James  Lord  Auchterhoufei  their  fon,  and  rhe 
heirs  male  of  his  body,  whom  failin^^  to  the  heirs  male  of  their 
marriage,  whom  failing  to  the  heirs  male  of  the  faid  James 
Arellcine  the  huiband : 

That  James  Lord  Auchterhoufe,  then  Earl  of  Buchan,  when 
he  fucceeded  to  the  eftate,  charged  the  fame  with  feveral  wad- 
fets,  granted  divers  truft-rights,  and  haviuj^^  contra£led  debts» 
his  creditors  obtained  appriGngs  of  great  part  of  his  eftate  for 
fmall  and  inconiiderable  fums :  and  that  the  creditors,  and  others, 
having  or  pretending  to  have  rights  upon  the  faid  eftate,  entered 
into  poflcfiion  of  a  great  part  of  it,  and  taking  advantage  of  the 
difficulties  in  which  the  family  was  involved,  continued  in  pof- 
£e(Bon,  though  their  debts  were  confiderably  overpaid  by  receipt  of 
the  rents  and  profits : 

That  this  James  Eari  of  Buclian  died  in  1664,  and  none  of 
the  heirs  of  the  family  made  up  titles  to  the  eftate,  till  it  had  de- 
volved upon  the  refpondent,  and  after  the  7\St  1^)95,  c.  24.  had 
been  pafled,  allowing  heirs  to  enter  cum  benefido  inventarii^  but 
that  the  refpondent  having  been  beyond  leas  when  the  fucceflion 
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dcvolf ed  upon  him,  and  the  anfius  deKberandi  having  opi 
fere  his  feturn,  he  in  1705  applied  for  and  obtained  n 
parliament^  allowing  him  to  ferve  himfelf  heir  male  €am\ 
mveniarn  to  lua  piedeceflbr  lad  infeft:  and  therenpoo  i 
on  ihe  27(h  of  Auguft  1 7061  duly  ferved  heir  male  in  d 
James  Lord  Aachterhoufe,  afterwards  Earl  of  Buchsuii  vl 
in  1(564)  cum  ben^im  invtfitariii  and  that  in  virtue  oJFd 
vice  the  refpondent  took  infeftment  at  the  Cattle  of  Ba 
virtue  of  a  difpenfation  contained  in  the  faiil  charter  16251 
the  lands  contained  in  that  charter :  and,  in  (bpport  of  his : 
dw  fcfpondent  produced  the  retour  of  his  ferticej.  and  the 
ment  61  fiifine  taken  thereafter  in  hb  favour. 

The  uipellants  at  firft  contendedt  in^  this  a&iottt  that  ti 
prodnoea  hj  the  refpondent  was  not  fuflkient  to  entitle 
maintain  the  aAioOf  but  that  he  fliould  alfo  produce  1 
charter  i6a5»  under  which  he  claimed,  together  with  thi 

Srlianent  allowing  him  to  ferve  heir  cum  kenefid§  im 
be  Lord  Ordinarva  on  the  8th  of  Januaiy  1 724,  ^  Repe 
^  objeflioo  and  fufltained  the  refpondent^s  title  :f'  and  to  tbi 
locutor  his  lordfliip  adhered  on  the  28th  of  January  and 
Februarv  following.  The  appellants  having,  however,  e 
a  ftajr  of  proceedings,  on  the  23d  of  June  1724^  they  « 
dered  to  proceed  in  the  canfe. 

They  now  brought  forward  two  objections  to  the  inftrni 
-fifinet  that  the  wimeflfes  had  only  figned  the  laft  pq 
that  it  waa  therefore  void :  and  that  it  was  alb  void,  har ii 
taken  at  the  Cattle  of  BanflF,  which  was  no  part  of  the  earl 
Buchan,  nor  of  the  lands  dumed  by  the  refpondent ;  for 
the  cattle  in  1625  was  part  of  the  earldom,  and  fafine  t 
the  cattle  was  then  fuflicient,  yet  it  had  been  conveyed 
James  (under  whom  the  refpondent  claimed)  to  one  Sha 
in  1662  had  procured  a  crown  charter  of  the  Cattle  of  B: 
certain  lands  to  him  and  his  heirs,  and  who  had  ever  fince 
pofieiBon  of  the  premifes:  they  objedted  further  that 
fpondent  could  have  no  title  under  the  faid  charter  li 
which,  he  ttatcd,  the  eftate  had  been  limited  to  the  heirs 
James  Earl  of  Buchan,  formerly  James  Lord  Auchterhoi 
that  by  this  charter  a  power  was  referved  to  James  Arefk 
father  of  Lord  Auchterhoufc,  to  fell  all  or  any  part  of 
eftate;  and  he,  in  1636,  conveyed  all  his  ettate  to  tru' 
payment  of  debts',  upon  which  they  were  duly  infeft:  : 
after  this  James  the  father's  death,  the  truftees  entered 
contra£l  with  James  then  Earl  of  Buchan,  formerly  Lor* 
terhoufe,  for  a  reconveyance  of  the  eftate ;  and  according 
the  marriage  of  this  Earl  James,  a  procuratory  of  refignai 
executed  by  the  truftees  with  his  conlent,  upon  which 
charter  was  obtained  in  1652,  fettling  the  faid  lands  an 
to  the  faid  James  Earl  of  Buchnn,  and  the  heirs  male  of  i 
marriage,  whom  failing  to  the  heirs  male  of  his  body  of  ai 
marriage,  whom  failing  to  the  heirs  female  of  his  bod 
vhicli  charter  fafine  was  duly  taken  and  recorded  \  of  wbic 
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ht  appellants  produced  a  copy :  and  that  this  Earl  Jnmes  fold- 
irarious  parts  of  the  eftate,  and  the  appellants  poffeflcd  under 
litlcs  which  had  not  been  challenged  for  70  years,  fome  parts  of 
the  lands  having  in  that  period  been  fold  five  or  fix  times  over. 

The  refpondent   made  anfwcrs  upon  thefe  pointSi    and  the 

Lord  Ordinary,  on  the  28th  of  November  1724.,  •'  Found  the 

'^  objedion  again  (I  the  refpondent's  title,  that  though  fiiGne  is 

^'  taken  at  the  Caillc  of  Banff,  by  virtue  of  a  difpenfation  in  his 

^'  predeceflbr's  charter,  yet  by  a  charter  of  a  pofterior  date,  and 

'*  before  his  takin;r  of  the  fafinc,  the  faid  Caille  of  Banff  was  dif- 

'*  joined  from  th«  barony,  not  competent  in  this  ftate  of  the 

"  procefs  to  hinder  tlie  taking  of  terms,  referving  to  the  appel- 

'^  lants  to  be  !i>'ard  thereupon  after  the  production  is  fatisfied ; 

•*  and  repelled  the  objcftion  that  by  a  charter  polUrior  to  thac 

"  whereby  the  eftite  (lands  provided  to  heirs  male,  tlie  deftina- 

**  lion  of  fucc'rlTion  was  altered  to  heirs  femal?,  referving  to  the 

•*  appellants  to  Ic  heard. thereupon  siter  produtHon,  in  cafe  ic 

•'  fnail  then  app«: -r,  that  their  r':L;htri  il'»w  from  thcfe  heirs  female  ; 

*^  and  repelled  the  objection  formerly  trikcn  to  avif^indum  that 

**  each  page  of  the  Tifine  i:  :i^t  ilg'.'iCl  by  the  witnefles  but  only 

"  the  laft.'*     The  cppelbnts  having  reciiiimed,  the  Court,  on  the 

5th  and  15th  of  Jantinry  !7?c,  aiiliercd  to  the  faid  interlocutor  of 

the  Lord  Ordinary,  and  ifliiiiicd  a  term  for  production. 

The  appeal  was  bron<r-it  fr  ^^m  '*  fcveral  interlocutory  fcntences  En»«T«f, 
"  of  the  Lords  of  S'-!T:jf:  n   ilic  8th  and  28th  of  January,  and  **  J*"* 
"  4th  of  February,  ihe  2  ijd  ».  i  June  and  28th  of  November  17241 
"  and  the  5th  and  j^ih  of  January  thereafter." 

Heads  of  the  Appellants  ArgumenU 

When  objeflions  were  made  to  the  refpondcnt's  titlc^  a  fuppo-^ 
Gtion  that  fuch  title  might  be  good  was  not  a  fufhcient  reafon  to 
decree  the  appellants  to  produce  the  feveral  titles  under  which 
tbey  claimed :  it  would,  in  thtrir  opinion,  have  been  much  more 
jaft,  to  have  confidered  the  obje£lions  made  to  the  rcfpondent's 
title  in  the  firft  place ;  for  if  upon  thefe  points  judgment  were 
gifcn  for  the  appellants,  there  would  be  an  end  of  this  fuir.  To 
"Vbat  purpofe  would  it  be  for  the  appellants  to  enter  into  an  ex- 

Cifive  fuit,  and  produce  their  title  deeds,  when  it  plainly  appears 
m  the  charter  1652,  which  the  appellants  infifted  upon,  that 
■be  refpondent,  the  purfuer  in  the  Court  below,  has  no  title  at 
■fl?  That  queftion  ought  therefore  to  have  been  determined 
irft.  . 

The  Court  of  Seflion  were  fo  far  of  opinion,  that  the  objec- 
Smbs  to  the  refpondcnt's  title  were  of  weight,  that  they  have  re- 
Krred  to  the  appellants  the  benefit  of  being  heard  upon  them 
the  production  is  fatisfied  ;  but  the  appellants  conceive  that 
the  refpondent  is  attempting  as  heir  mm  beneficio  inventarii^ 
a  charter  granted  100  years  fince,  to  dilturb  the  pofleflion 
lif  parchafers  for  full  and  valuable  confiderations,  and  who  have 
in  qaiet  pofleflion  for  70  years,  great  cire  ought  to  have  bren 
that  the  title  under  which  the  refpondent  claims  fhould  be 

produced. 
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Induced,  and  appear  clear  and  fubje6i  io  no.  ^ceptioti  beforfr 
purchafers  fliould  be  obliged  to  produce  their  title  deeds. 

The  argamcnt  againlt  the  refpondent's  fafine  is  a  plain  bar  td 
the  aQion,  and  puts  an  end  to  the  caufe :  when  that  matter  wad 
fully  laid  before  the  Courts  it  ought  to  have  been  determined  be<* 
fore  any  further  proceedings  were  had,  becaufe,  if  well  founded, 
it  overturned  the  refpondent's  title. 

If  the  eftate  in  queftion  be  limited  to  the  heirs  general  of  Earl 
James,  under  whom  the  refpondent  claims,  which  the  appellant^ 
offered  to  prove,  the  refpondent  has  no  intercft,  as  he  claims  in 
the  chara£):er  of  heir  male.  The  rtgh^  under  which  the  refpon- 
dent claims  was  cut  off  by  the  limitation  to  the  heirs  general  con* 
taified  in  the  charter  1652,  none  of  whom  are  parties  to  this 
a£lion«  After  the  prefent  a6iion  is  difpofed  of,  the  appellants 
may  be  fued  in  another  adiion  ,by  the  heirs  general }  whereai 
all  thofe  inconveniences  would  have  been  obviated  had  thd 
judges  obliged  the  refpondent  to  make  out  his  title  in  the  firft 
place. 

An  adion  of  a  flmilar  kind  with  the  prefent  was  brotight  by 
the  Earl  of  Caithnefs  againlt  the  Earl  of  Breadalbaoe  ;^nd  others; 
in  which  the  defenders  made  feveral  objedions  to  the  then  pur<* 
fuer's  title :  the  judges,  without  determining  thofe  points,  di* 
re£^ed  the  defenders  to  produce  their  title  deeds,  referving  to 
them,  as  in  this  cafe,  the  benefit  of  their  objections  after  pro« 
9olf»ch  duAion:  but  upon  appeal,  this  Houfe  *<  reverfed  the  interlocu^^ 
a7*3*4«.  <«  tors  complained  of,  and  ordered  that  the  Lords  of  Sei&on, 
^^  upon  the  further  progrcfs  of  the  caufe,  (hould  not  oblige  tfa^. 
<<  appellants  to  take  a  further  term  for  production,  until  the. 
<*  refpondent  (hould  have  made  out  his  title^  upon  which  he 
^  founded  his  fuit/* 

Heads  of  the  Refpondent* s  Argument. 

Though  the  a£t  of  parliament,  allowing  fafines  to  be  written 
%ookways,  founded  on  by  the  appellants,  contains  the  provifo 
that  the  witnefles  (hould  fign  every  page ;  yet  by  a  pofterior  aA 
1696,  c.  15.,  it  is  enafted,  that  where  any  fecurtty  or  title  deed 
is  written  bookways,  it  (hall  be  (igned  by  the  witnefles  on  the 
laft  page  only ;  and  the  refpondent*s  fafine  being  a  fecurity,  and 
igned  according  to  the  dirc&ions  of  the  latter  ftatute,  the  notary 
having  figned  each  page,  and  the  witnefles  the  laft^  in  the  fame 
Manner  that  almoft  all  the  fafines  pofterior  to  the  faid  flatute  are 
figned,  the  objection  was  without  any  foundation* 

It  is  the  known  right  and  prerogative  of  the  crown  to  appoint 
one  particular  place  for  taking  fafine  in  lands,  however  difcon« 
tiguous  ;  and  the  Caftle  of  BanfiF  having  been  appointed  the  place 
at  which  fafine  for  the  whole  earldom  of  Buchan  was  to  be  taken, 
the  proprietor's  aliening,  and  the  crown's  of  courfe  granting  the  faid 
lands  to  another  perfon  without  declaring  the  union  to  be  diflblved| 
did  not  defeat  the  eflfcA  of  the  prior  appointment ;  and  the  re* 
fpondent  could  not  be  feifed  in  any  other  manner  upon  hia  retoiir 
to  James  Earl  of  Buchani  than  agreeable  to  the  dire^iona  of  tbt 
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crown  in  his  invcftiture,  and  which  invcftiturc  upon  Tfcord  did 
notify  to  all  parties  interefled  that  fuch  fafine  was  fufficient  and 
perfeA.  BeGdcs,  this  pretended  alienation  of  the  Caftie  of  Banff 
is  one  of  the  deeds  which  the  rcfpondcnt  is  to  reduce  and  de- 
clare void  by  this  adion ;  attd,  confequently,  in  making  up  his 
title  he  was  to  pay  no  regard  to  it. 

No  fuch  charter,  as  was  fuprgefted  by  the  appellants,  altering 
the  fettlement  made  in  the  year  1625,  appe.ired,  or  was  fo  much 
Bs  pretended  to  be  extant  in  the  records  :  their  allegation,  there- 
fore, of  fuch  charter  could  not  be  regarded,  as  being  without  anjf 
manner  of  proof*  The  copy 'of  the  fadne  which  the  appellants 
gave  in  evidence  afforded  no  proof  at  ail,  for  it  was  no  more  than 
a  copy ;  and  though  the  principal  fa  fine  itfelf  had  been  produced, 
yet  it  being  no  more  than  the  aflfertion  of  a  notary,  without  the 
charter,  its  foundation  and  warrant,  it  could  (ignify  nothing.  If 
the  appellants  imagined  they  could  produce  fuch  charter,  or  any 
other  writing  which  could  ferve  for  their  defence,  the  refpondent 
was  willing  to  agree  that  a  term  (hould  be  afTigned  them  for  that 
purpofc,  yet  fo  as  they  (liould  have  the  fame  term  afligncd  for 
production  of  their  rights  called  for.  Befules,  though  fuch  deed 
had  been  produced  under  which  the  heirs  general  might  have 
claimed,  as  after  the  drifted  fearch  into  the  records  none  did 
appear;  yet  thefe  heirs  general  being  no  parties  to  this  a£lion, 
having  at  no  time  chimed  this  edate,  nor  made  any  conveyances 
to  the  appellants,  the  appeU-ints  could  not  found  any  plea  oa 
fuch  charter,  nor  force  the  refpondent  to  debate  the  validity  or 
import  of  it  ;  becaufe,  (hould  the  rrfpondent  prevc»il,  he  might 
be  again  fired  at  the  inilance  of  thefe  heirs  general,  fo  that  he 
could  have  no  advantipe  cf  a  judgment  \n  the  prefent  quedion. 

The  refpondent  concelvfr.  it  is  improper  10  take  any  notice  here 
of  the  prtt^'nded  long  pofllirion  of  the  appellants,  in  confequence 
cf  their  title  deeds,  il  tlicy  any  have,  uo  eviileiice  having  been 
brought  of  fuch  poircfTion,  or  fo  much  as  offered  or  founded  on 
in  the  Court  below.  EJtifidf s,  length  of  poflcflijn  upon  redeem- 
able rights  can  never  bar  the  right  of  rcvrrfion,  nor  can  it  appear 
whetlicr  the  rights  of  the  appellants  are  fuhje£t  to  a  right  of  re- 
verfion  or  are  irredeemable,  but  by  a  difcovery  of  their  title  deeds^ 
which  is  the  fcope  of  the  prefent  a£lion. 

The  cjfe  of  the  Earl  of  Caithnefs  ag/ind  the  Earl  of  Breadal- 
banc  is  no  ways  the  fame  with  the  prefent.  The  Earl  of  Breadal*  ^ 
bane  and  other  appellmts  there  pleaded,  that  the  right  under 
which  the  Earl  of  Caithnefs  the  refpondent  claimed,  which  was  no 
more  than  an  ancient  apprifing  for  a  pretended  debt  ofvery  fmail 
value,  was  prefcribed,  no  pofl'cflion  having  been  had  of  any  of 
the  lands  therein  contained  in  40  years  after  the  date  of  it,  and 
confequently  that  it  was  utterly  void.  That  the  40  years  were 
ciapfed,  appeared  upon  the  face  of  Lord  Caithnefs's  title,  and  the 
only  anfwcr  given  was,  th^^t  he  faid  he  could  prove  that  feveral 
fteps  bad  been^  taken  to  interrupt  that  prefcription.  Whereas  in 
the  prefent  cafe,  the  refpondent,  as  heir  male,  being  legally 
ve&cd  in  this  cftate  by  the  retour  and  faGne  in  his  favour,  the 
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allegation,  without  any  prefent  prr^f  ofiered  to  the  0>iirt  be 
low,  that  by  a  fubftquent  charter  tbi  efiatt  flood  Hmsted  t§  ii 
beirs  getter m  of  James  Earl  of  Bucban^  did  require  a  term  fo 
proving,  and  confequently  could  not  afford  a  pretence  to  the  ^ 
pellanta  to  avoid  taking  a  term  for  produAion  of  dieir  tjdi 
deeds. 

The  interlocutors  appealed  from  are  fo  plainly  founded  tm  tk 
uniform  pradice   of  the  Court  below  in  the  like  cafes,  that  tk 
whole  judges  were  unanimous  in  them,  which  never  happctf 
but  in  the  cleared  cafes. 
JolfOMiit,         After  hearing  counfel,    b  is  ordered  and  adjudged^  that  h\ 
iric.  fiveral  interlocutory  fentences  complained  of  in  tbe  appeal  berevtrfd-:^ 

And  it  is  further  ordered^  that  the  Lords  of  heffion  in  the  ft- 
iber  progrefs  of  this  caufe^  do  not  oblige  the  appellants  to  tak  «j 
term  for  produ^n^  until  the  rejpondent^  the  purjiser  below^  have  mi\ 
out  bis  title  upon  tvbicb  he  founds  hisfmt. 

For  Appellants,       C  Wearg.     C.  Talbot.       JTHL 
For  Refpondent^    P.  Torte.      Dun.  Forbes.  Cb.  jirtftint, 

On  the  point  of  the   union,  the  interlocutor  of  the 
of  Sei&on  here  reverfed,  is  dated  as  sm  exilling  precedent  ifli 
DiAionary,  Vol.  II.  p.  496. 

With  regard  to  the  witnefles  figning  only  the  firft  page  of  M 
fafine  Lord  Bankton  B.  2.  Tit.  3.  $  40.  tightly  dates  dut  it] 
judgment  of  the  Court  was  reverfed :  Erfkine  on  the  cootal 
D.  3*  Tit.  2.  $  16.  mentions  this  as  an  exiding  decifion. 
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John  Earl  of  Sutherland,  and  Captain  David  Cafe  tia. 

Rofs,  of  Daan,  Tenant  of  the  Lands  of 
Skelbo  •  -  -  Appellants  i 

Mr.  Archibald  Dunbar ,  and  Sir  Thomas 
Calder,  and  others.  Creditors  on  the  Eftate 
of  Skelbo  -  -  •  Refpondentu 

X^th  Aprils  >735. 

Temp9rsij  JurUSBhn  im  tks  Commijmert  9/  T^rfnturtt.-m^nmt  upon  the 
eiUcc  of  ar.  acu'mCed  perfoni  which  had  reverted  to  a  loyal  (uperiori  4id  ool 
fall  uodrr  this  jurifdi^ion«  bttc  remained  to  the  Ord'marv  Courts. 

PrPceft.^^j^JMS€ati§m.-^Midk  Md  Dutm.wm»\u  ao  aA*oo  of  Msils  ao4 
Duties  brought  by  aa  ad{jod|cr,  the  foperior  to  whom  the  eftate  had  teverted 
makct  various  eibjeAtons  to  the  adjudieatioDay  as  already  paid,  and  as 
irrffular}  opon  the  ■djodger  finding  caution  to  repeat  over-raymenttg 
thrle  objedions  are  repelledy  leaving  to  the  fuperior  his  rcacdy  by  declare* 
ror. 

Sff^fati»n,J^Kn  eftate  of  a  per&ii  atttinted,  which  had  reverted  to  a  loyal 
fypfrioTy  is  frqueftrated  at  the  inftaoce  of  €<)npetiog  creditorss  adjudgera 
prior  CO  the  forfeiture. 

f  N  1721,  the  refpondent  Dunbar  brought  an  a6iion  of  mails  and 
^  duties  before  the  Court  of  Seflion,  in  right  of  certain  decrees  of 
adjudication  in  his  perfon,  againft  the  tenants  of  the  Idnds  of  Skelbo^ 
which  had  belonged  to  the  Lord  Duffuiy  but  upon  his  forfeiture 
for  high  treafon,  had  reverted  to  the  appellant  the  earl  as  fuperior, 
in  terms  of  the  z6l  i  G.  i.e.  20.  and  5  George  i.  c.  20. 

In  this  aAton  of  mails  and  dutieSi  the  appellant  the  carl  ap« 
peared  for  his  intereft.  After  the  commencement  thereof  in 
April  1722,  he  granted  to  the  other  appellant  Captain  David 
Rofs,  a  tack  of  the  faid  lands  of  Skelbo,  for  19  years  from 
Whicfunday  1722. 

The  earl  at  firft  contended,  that  he  was  entitled  to  the  lands  of 
Skelbo,  and  rents  thereof,  in  preference  to  the  refpondent  Dun« 
bar,  but  the  latter  infifting,  that  by  the  aQs  i  G.  i.  c.  20.9  and 
5  Geo.  I.  c.  2o.  the  eftate  was  given  to  the  fuperior  fubjed  to  the 
vaflals  debts,  the  Lord  Ordinary  on  the  22d  of  December  1721, 
^<  prcfcrred^the  refpondent  to  the  appellant  the  earl/'  The  appel- 
lant objeAed  to  this  interlocutor  on  the  head  of  his  privilege  of 
parliament}  but  when  his  pfivilrge  took  no  place,  the  Lord 
Ordinary  on  the  3d  and  7th  of  July  1722,  adhered  to  his  former 
interlocutor. 

Againft  thefe  interlocutors  the  appellant  the  earl  jreclaimed  to 
the  whole  Court,  ftating  that  the  lands  falling  to  him  as  fuperior 
were  only  liable  to  a  proportional  part  of  the  debts  adjudged ;  and 
Lord  Duffus  having  hbd  other  lands  they  (hould  bear  a  proportion 
of  the  debt.  The  refpondent  Dunbar  made  anfwer,  contending 
that  he  as  creditor  had  a  right  to  aflFc£b  what  eftate  he  pleafed 
with  his  debt,  without  prejudice  to  thofe  claiming  the  right  of 
property,  afcertaining  the  proponion  of  the  debts  among  them* 

M  m  2  felves» 
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felvcs.  On  the  21ft  of  July  1722,  the  Court  **  rcfufed  the  dc- 
•*  fire  of  the  petition."  The  earl  prefentfci-anothcr  reclaiming 
petition,  and,  after  anfwers,  the  Court »  rrthe  25th  of  July  1722, 
^<  refufed  the  dcfire  of  the  petition,  referving  to  the  Earl  of 
<*  Sutherland  to  inGil  in  any  proper  a£lion  for  extinguifhing  the 
**  adjudications  as  accords,  andauowed  the  decree  to  be  extracted, 
**  the  refpondent  in  terms  cf  a  ccnceflion  m^de  by  him  finding 
<^  caution  to  repay  in  cafe  any  part  of  the  furrs  in  the  adjudic^ 
<'  tion  which  he  infift^d  on  as  owing,  (hould  be  made  appear  to 
*^  be  fatisfied  and  paid."  The  appellant  the  earl  again  petitioned 
the  Court,  in(i(ling  that  the  adjudications  were  not  regular,  and 
praying  to  be  heard  upon  the  nullities  objeded  to  them  :  but  the 
Court  on  the  27th  of  July  1722,  **  adhered  to  their  former  in- 
<<  terlocutor,  referving  likewife  to  the  earl  to  inGft  in  any  proper 
*<  a£2ion  for  reducing  the  rcfpondents'  titles  on  the  grounds  moi* 
"  tinned  in  the  petition  or  any  others." 

A  commiQion  having  been  granted  to  the  tenants,  to  depone 
as  to  their  rents,  on  the  5th  and  26th  of  December,  1722,  the 
term  was  circumduced  againfl  them,  and  they  were  held  as  con- 
fefled  on  certain  rents  condcfcended  on.  Other  perfons  having  then 
applied  as  creditors  on  the  eftate,  to  be  made  parties,  on  the  2  ift  of 
February  1723,  the  Court  appointed  the  *^  eftate  to  be  feqiteft« 
**  rated  and  remitted  to  the  Lord  Ordinary  to  appoint  a  f^Ctorto 
^'  levy  the  rents  :"*  and  purfuant  to  this  remit  the  Lord  Ordinary 
on  the  8th  of  March  thereafter  appointed  Sir  Thgmas  Caldcr 
fa£lor  accordingly. 

The  tenants  fufpended  the  decrees  obtained  againft  them,  bot 
on  the  20th  of  November,  and  fourth  of  December  1  723,  inter- 
locutors were  pronounced  agAiiift  them  by  the  Lord  Ordinarj) 
and,  on  the  12th  of  December  thereafter,  by  the  Courts 

Upon   the  application  of  the   competing  creditors  praying  that 
Sir  Thomas  Caldcr  might  be   continucrd  factor,  till  the  event  of 
the  procefs  of  ranking  was  afcertaiiieri,  the  Court  on  the  6th  of 
June  1724,  **  continued  the  fequellration  of  the  faid  eftatesand 
*•  appointed  the  fnid  SirThomas  Caldcr  fa cl or  thereon,  until  their 
•*  Lordfhips  ihould  think  fit  to  recal  the  fame,  he  giving  fufficient 
**  fecurity."     llie  appellant  Rofs  now,  for  the  firlt  time  appeared 
in  the  a£lion,  and  gave   in  a  petition,  infiiling  upon  his  leafeof 
the   premifes  from  the  Earl  of  Sutherland  ;  and  ftating  that  the 
'    Court  of  Seiiion  had  no  right  to  determine  the  claims  upon  thi? 
eftate,  which  came  under  the  jurifdiftion  of  the  commifhoners  of 
forfeitures :  after  anfwcrs  for  the  refpondents,  the  Court  on  tU 
7th  of  July  1724,  "  refufed  the  defire  of  the  petition." 
^^k/*^'         The  appeal  was  brought  from  "  fcveral  interlocutory  fentences  ot 
■*/  decrees  of  the  Lords  of  Scflion  of  the  22d  of  December  1721; 
"  the  3d,  7th,  2ift,  25th,  and  27th  of  July  \  the  5th  and  26th of 
"  December  1722  ;  the  21ft  of  February,  8th  of  March,  20lh<£ 
««  November  ;  4th  and  12th  of  December  1723  j  the  6th  of  JuBtt. 
*^  and  7th  of  July  1724/* 
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Heads  of  the  Jppellanti  Argumtnt. 

The  Court  of  Seflion  had  no  jurifdiaion  to  determine  of  Mr. 
Dunb\r*9  claim  upon  a  forfcitfd  eft^te,  the  power  of  determin- 
ing fuch  claims  being  by  aft  of  the  4th  of  his  prcfent  majcfty's 
I     reign  c.  8.  vefted  in  tniftees  exclufivc  of  all  Ordinary  Courts.  And 
:     as  fuperiors  arc'hy  the  aft  5  Geo.  i .  c.  20.  obliged  to  pay  a  propor- 
tion of  the  forfeiting  pt-rfons*  df bts,    anfwcrable   to  the  eltate 
J     returning  to  them ;  fo  this  proportion  ought  to  have  "been  deter- 
:     mined  by  decree  of  the  faid  truftfcs. 

By  the  proceedings  had  irt  the  prcfent  cafe,  the  whole  debt 
,  '  claimed  by  the  refpondenl  Dunbar,  is  made  a  burden  upon  that 
part  of  the  cftate  of  the  forfeiting  perfon  which  fell  to  the  earl  as 
"  faperior,  though  the  earl  was  able  and  offered  to  have  proved  to  the 
■:;  Court,  that  the  attainted  perfon  had  another  eftate  forfeited  for  the 
nfc  of  the  publick,  which  therefore  ought  to  have  been  liable  to  a 
c  proportion  of  the  refpondent's  claim.  The  earl  further  offered  to 
...  prove  to  the  Court  that  the  refpondcnt  Dunbar  had  poflefTed  the  eftate 
,  of  the  late  Lord  Duffus,  lying  in  the  county  of  Moray,  amounting 
;  to  4C0/.  yearly,  by  which  pofT^^fiign  his  claim  was  extinguiflied. 
;         The  respondent  contended  that  thefe  objections  were  not  avail-  ■ 

y  able  in  that  ftataof  the  procfs,  and  were  referved  by  the  interloc- 
utors of  the  25th  and  27  ih  of  July  1722:  butthecaftf  of  the  poflcflbr 
is  always  favourable,  and  a  good  plea  for  recovering  pofleiGon^ 
mufl  by  the  principles  o!  law  be  of  greater  force  to  retain  it  whea 
recovered.  And  by  the  law  of  Scotland,  whatever  is  a  legal 
ground  for  fr-tiing  afi-Ie  a  deed,  in  an  ?iftion  ofrcduftion,  is  al- 
ways held  a  proper  defence  for  a  poflcflbr,  when  infifted  againft 
in  an  aft  ion  to  cjcft  him.  The  rtfcrvaiion,  therefore,  in 
favour  of  the  earl  does  in  effeft  admit  the  juftice  of  his  caufe, 
and  the  iniquity  of  the  decree. 

Heads  of  the  Refpondenis*  Argument. 

The  objeftion  to  th*  jurifdiftion  of  the  Court  of  Seflion  wa^ 

never  darted,  till  after  the  power  of  the  truftees  for  determining 

claims   was   expired.     But   the  trudees   for  forfeitures   had  no 

power  of  determining  claims  upon  this  eftate,  becaufe  it  was  not 

.    vefted  in  them  for  the  ufe  of  the  publick ;  in  confcquencc  of  the 

aft  of  the  I  Geo.  i.  c.  20.,  it  had"  devolved  on  the  appellant,  the 

Earl  of  Sutherland,  fubjeft  to  the^dcmands  of  creditors.     The 

appellant  himfelf  claimrd^this  edate  not  before  the  tiudees,  but 

the  Lords  of  Seflion,   and  the  fame  was  then  decreed  to  him  fub« 

jeft  to  the  debts. 

The  appellant  the  carl  offered  to  prove  that  the  forfeiting  perfon 

Iiad  a    feparate  edate,  upon   which   a  proportion  of  the  debts 

otight  to  have  been  charged  ;  though  this  allegation  in   general 

;      ^^^t  feem  to  merit  regard  fo  far  as  to  be  admitted  to  proof,  yet 

^«en  the  appellant  was  dcfired  to   mention   any  one  parcel  o£ 

^*ute   that  belonged  to  the  forfeiting  perfon,  he  could  not  parti* 

^"'arisse  any,  the  Court  therefore  juftly  looked  upon  the  allega^    ^ 

^^Ofl  a  s  groundkfs,  and  made  of  defign  to  gain  time, 
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The  earl  alfo  offered  to  prove  that  the  adjudications  of  the 
fefppndeot  Dunbar,  were  fatisfied  and  extinguiflied  by  payment, 
and  made  feveral  objeAions  to  the  regalation  of  the  fecnritief. 
As  this  feemed  only  a  pretence  to  retain  poflrflion,  the  Coait 
joftly  refttfed  a  commiifion  to  make  proof  of  fuch  genera!  alleg;^ 
tionsi  but  referred  an  opportunity  to  the  appellant  if  he  thought  6t 
to  bring  a  proper  a£lion  for  th:it  purpofe,  and  the  refpondrnt  gare 
iJTCurity  to  be  anfwerable  for  whatever  (bould  appear  to  have  been 
over  paid. 

r  The  appellant  Rofs  who  had  a  tack  ftom  the  app-IIantthe 

earl  dated  that  he  was  tamed  out  of  poflclfion  without  being 
made  a  party  to  the  aAion.  But  the  tack  in  queftion  is  dated  in 
April  1722,  more  than  a  year  after  this  action  commenced)  and 
feveral  months  after  the  firft  judgment  pronounced  in  favour  of 
the  refpondent)  and  as  he,  therefore,  could  not  be  originally  made 
a  party,  fo  there  was  no  occafion  for  making  him  a  party  afterwards, 
the  queftion  being  as  to  the  right  of  the  leflbr,  and  that  being  deter- 
mined againft  him,  his  leafe  made  after  the  fuit  commenced  was  of 
no  confequence. 

Jvflgiwfit,        After  hearing  counfel,  b  is  erJered  and  aJJudg^d  that  tie  petithn 

19  Apri)      and  appeal  he  dtfmiffed^  and  thaUtbe  feveral  interlocutory  fehtcncei  and 

''^5*  decrees  therein  complained  of  be  affirmed. 

For  Appellants,       C.  Wearg.       Cb.  Jnfkine. 

For  Refpond^nts,  JPun.  forbesy  Q.  Talht.     If^iU.  flamUtoth 


Cafeiaj.  Yoirath  Tham,  Merchant  in  Oouenburgb       App^llani\ 
p4^  '7*h  Charlcj  Sberif ,  ?aid  Richard  Sheriflf        ^      Reffqndemu 

7iA  April  IJlSf 

FtfAr.^A  feretfo  faAor  •4v\ht  bit  corrcfpondcntf,  th9t  he  |mi  SfioUd  of  1 

f arfOy  •od  ftipp«<l  rctyroi  for  it,  on  bo(b  whi^  hf  char|Ci  cooimi^ioo  {  Ke 

'  tfterwarili  brioft  an  aaion  agauiil  thf  correfpoatfentty  allettag  thai  lie  bad 

lent  bit  own  good$»  ana  ba<i  not  rr^ivcd  proetefb  for  thcin  |  but  be 'n 
»ot  allowed  to  prove  h€tt  contrary  to  bit  ^ritrpoQ^nce> 

Tho  knowledge  of  tbe  (bip-maftcr  though  S«pcrcar|Q,  an4  part  owoq^ 
not  reicvi^nt  againft  the  porrtfpondence. 
fr§9f.-^Tht  faaor  having  refwf-d  to  allow  fi  ynofoi  (be  ftip-maftciS  knov^ 
Isdga  hy  hit  i)wn  oathi  a  proof  by  witnefltt  it  refiffed  (uni 

Ff  the  year  17171  the  merchants  whofent  goods  to  Sweden, 
fuffered  great  loffes,  by  an  ordinance  of  the  then  king,  by. 
which  a  fmall  piece  of  coined  copper,  of  the  ^ze  of  a  farUdng, 
called  a  Mintioien^  was  oudc  current  for  thr  val^e  of  a  dollar 
tiwedifli :  having  heen  paid  in  this  fpecici  the  homeward  caigqes 
could  not  be  purchafed  but  at  a  (Treat  difcount, 

|n  1719,  the  refpondents  and  feveral  others,  who  had  pnrchaied, 
on  their  Qvni  fcparate  accoimtSi  pafcdaof  berniigS|  loaded  them 
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for  the  Baltick,  on  board  a  (hip  of  which  Jamet  Sherifl^;  hfodier  of 
the  refpondenrs  was  maftcr^  each  adventurer  haTioff  taken  a 
fep^nite  bill  of  lading  for  his  own  parcel^  marked  witA  hia  own 
mark,  ^nd  each  being  to  (land  the  rifle  of  his  own  adventure*  A 
commiflion  in  writing,  fi|;ned  by  the  adventurers^  dated  the  ift 
of  September  17189  was  given  to  James  Sheriff  the  mafter.  by 
which  he  was  empowered  to  call  at  Gottenburghi  in  his  outward 
V()y<ig«*,  and  to  fell  and  difpofe  of  the  cargo  of  herrings  if  the 
market  was  {^ood  and  if  iron  and  deals  were  to  be  got  for  the 
proceeds;  but  if  thefe  were  not  to  be  got  for  net  proceedsy  he 
was  prohibited  at  any  rate  to  fell,  but  to  take  advice  from  Stock- 
holm, how  markets  ruled  there  ;  and  in  cafe  they  did  not  anfwer 
he  was  to  proceed  to  Dantzick,  and  there  to  fell  and  reload  an 
inward  cargo* 

About  the  middle  of  September  17189  James  Sheriff  anived 
with  his veffel  at  G>ttenburgh,  and  immediately  applied  to  the 
appellant  for  his  affiftaiice  in  difpoGng  of  his  cargo,  and  delivered 
to  the  appellant  a  letter  from  the  refpondent  Richard,  in  which 
were  thefe  words :  *^  my  brother  James  is  now  loaded  with  her- 
<<  rings ;  you  U  be  alBltant  in  difpoiing  of  all  to  the  bed  advant- 
**  age ;  and  what  further  I  have  to  fay,  f  refer  you  to  my  brother 
^*  who  has  orders  to  manage  my  affairs**' 

The  appellant  having  undertaken  the  management  of  this 
buCnefs,  on  the  19th  of  Septt-mber  1718,  advifed  the  refpondent 
Richard  of  his  having  made  application  to  the  Swedifli  minifters. 
Count  Morner,  and  Baron  Gortz,  to  have  a  bargain  made  with 
his  hwediffli  M^jefty,  for  iron  in  exchange  for  herrings :  and  by  a 
letter  on  the  20th  of  0£lober,  to  the  refpondent  Richard,  the 
appellant  wrote  as  follows :  <<  concerning  Mr*  James  Sheriff's 
<<  io^idin^,  have  I  fold  to  His  Majefty,  to  wit,  every  barrel  of 
<<  herrings,  accounted  to  20  dollars,  and  every  (hip  pound  of  iron 
**  free  on  board  to  fixtecn,  and  (hall  in  fourteen  days  time,  or 
*^  thereabouts,  be  ready  to  go  from  hence*  I  can  affare  you  that 
'*  I  have  had  incomparable  much  trouble  to  get  fo  far,  becaufe 
<*  irott  is  incomparably  fcarce,  an4  fo  much  difpofed  of,  and 
'*  much  more  as  can  comedown  this  year/'  On  the  17th  of 
November  the  appellant  again  wrote  to  the  refpondent  Richard, 
in  thefe  words:  <*i|ow  goes  by  your  brother  Captain  Jamea 
*^  Sheriff,  who  hath  had  iron  for  the  proceeds  of  his  herrings, 
**  and  195  barrels  pitch,  and  5  barrels  tar  in  difcount  of  the  old 
<•  account :  I  can  affure  you,  that  he  is  fo  well  expedite,  as  thefe 
**  times  ever  can  be  po(Bblt*  I  fend  you  fale  account  of  the  her- 
*'  rings»  amounring  to  7904  dollars,  and  the  invoice  upon  the 
*'  iron  amounting  to  8215  dollars,  which  you  will  pleafe  after 
**  finding  right  to  note  conform  with  me.'' 

On  the  20th  of  November,  James  Sheriff,  the  mafter,  wrote  to 
his  brother  Charles  as  follows :  <<  when  I  came  firft  to  the  river, 
*'  I  anchored  at  the  new  caftle,  and  immediately  wrote  to  Stock- 
.  *'  hohn,  to  know  how  the  price  of  iron  and  herrings  ruled  there  ; 
^  after  (hewitig  Volrath  Th*am  my  commiflion,  and  he  finding 
**  mtpofittrelj  rcfolved  not  to  fell  at  any  rate,  except  I  got  iron 
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**  and  deals  for  value  of  herrings,  wc  at  laft  concluded  a  bargain* 
•*  and  I  have  received  for  my  loading  iron  and  deals,  as  per  bill 
"  of  loading  inclofcd,  which  I  have  fent  for  the  behoof  of  ihc 
•'  concerned,  in  which  my  (hare,  as  part  freighter,  is  alfe  in- 
««  eluded." 

After  James  Sheriff  was  thus  loaded,  and  ready  to  fail,  he 
was  detained  for  fome  time  by  the  frods,  and  after  the  death  of 
the  then  King  of  Sweden,  on  the  30th  of  November  lyxtt*  an 
embargo  was  laid  upon  all  (liipping  ia  the  river.  On  the  3d  of 
January  1719,  the  appellant  wrote  another  letter  to  ihc  rcfpoii- 
dent  Chirlcs,  advifmg  of  this  event. 

James  Sheriff  arrived  in  Scotland  in  February  1719,  and  by 
him  the  refpondents  received  the  account  fales  of  the  herrings, 
and  the  invoice  of  the  iron  and  deals,  as  the  proceeds  of  the  out- 
ward  cargo.  By  this  accountr  fales  and  receipt  thereon,  the  ap- 
pellant acknowledged  receipt  of  the  herrings  makrng  up  ^67^ 
barrels  at  the  prices  there  (latent  amounting  to  a  certain  fuo), 
and  charges,  wter  alia^  2  per  cent.,  for  his  commifRon,  mention- 
ing that  the  fame  were  fold  for  account  of  the  refpondent 
Richard  ;  and  by  the  invoice,  the  appellant  acknowledges  that 
75  dozen  of  deals,  and  475  (hip  pounds  of  ir^n  were  likewife 
.  bought  for  account  of  the  fard  Richard  Sheriff,  and  he  charges 
2  per  cent,  commiffion  for  buying  the  fame,  the  deals  and  400 
ihip  pounds  of  the  iron  being  fcnt  for  proceeds  of  the  herrin;js, 
and  75  (hip  pounds  of  iron  in  payment  of  a  former  balance. 
And  upon  the  footiiig  of  thcfe  vouchers  and  the  letters  of  corref- 
pondence,  the  feveral  freighters,  cleared  accounts  with  James 
Sheriff  the  niafter,  paid  him  his  freight,  and  divided  the  home- 
ward cargo. 

Afterwards  in  Dec^ber  1719,  the  lefpondent  Richard  re- 
ceived a  letter  from  the  apptrllant,  informing  him  that  442  bar- 
rels of  the  hcrrin^js  had  been  fold  by  him  ro  the  king  of  Sweden, 
with  the  knowledge  and  advice  of  James  Sheriff  the  mafter,  for 
iron,  which  was  not  dtlivered,  not  bein^  come  down  from  the 
mines  ;  and  as  a  favour  to  Jamrs  Skeriff,  who  had  lain  a  con- 
fiderable  time  at  the  pnrt,  he  had  taken  the  liberty  to  (hip  on 
board  his  veffel  280  (liip  pounds  of  iron,  purchaftd  in  tcturn  of 
herrings  fent  by  Meilicurs  Hogs,  on  board  a  fnip  of  which 
James  Young  was  matler,  from  one  Klaas  Habecht :  that  upon 
the  King  of  Sweden's  dealh,  a  ftop  was  put  to  the  delivery  of 
iron  on  the  king's  contradl,  and  the  appellant  was  obliged  to 
purchafe  iron  at  a  much  greater  price,  to  put  it  on  board  the  faiil 
James  Young's  fliip,  on  account  of  MtDTieurs  Hogs ;  and  that 
the  iron  due  for  the  refpondents  herrings  was  ftiH  a  debt  upon 
the  Crown  of  Sweden  :  and  the  appellant  inclcfed  -an  account 
current,  charging  the  refpondents  with  the  difference  of  price 
between  the  280  (hip  pounds  of  iron,  at  the  former  price 
of  38  copper  dollars,  and  the  new  price  at  54  copper 
dollars  per  ihip  pound ;  fur  which  he  alfo  drew  biUa  upon 
them. 
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Upon  their  reftir)!  to  pay  he  brought  an  a£lion  againfl  them 
before  the  Court  of  SeiTion,  for  the  price  of  the  faid  2 So  (hip 
pounds  of  iron,  and  likcwife  for  the  price  of  58  pounds  more^ 
at  the  rate  of  ^4  dollars  per  (hip  poundy  and  the  appellant  craved 
that  the  Court  would  allow  him  to  prove  the  matters  and  fafls 
alleged  by  him.  After  defences  for  the  refpondents,  the  Court 
on  th"  25ih  of  July  1724.  •'  found  that  the  appellant  having  ad- 
"  vifed  by  his  letter  of  the  date  the  17th  of  November  1718, 
«*  thnt  iron  was  loaded  for  the  proceeds  of  the  herrings*  conform 
^'  to  J-»mcs  Sheriff's  commiflion  as  fuper-cargo,  and  his  letter  of 
**  the  20th  of  November  aforefaid,  the  appellant  could  not  now 
'*  be  allowed  to  prove  contradiftory  facts  to  his  former  corref- 
'*  pondence  ;  and  found  the  allcgeance  th.u  James  Sheriff's  know- 
"  ledge,  (the  party  concerned  in  the  outward  voyage)  that  part 
'*  of  the  appellant's  iron  and  Young's  was  on  (hip- board  in  rc- 
"  turn  for  the  outward  cargo,  was  not  relevant  againd  the  rc» 
"  fpondents,  and  found  no  prefumption  that  James  Sheriff  did 
"  advife  the  freightors  of  the  true  fa£t," 

The  appellant  reclaimed,  infiding,  that  James  Sheriff  the 
brother y  irttfleey  and  ftiper-cargo  was  privy  to  the  real  tranfaHion  and  1 
Ttight  to  have  informed  the  others  of  it:  and  therefore  the  appellant 
igain  prayed  to  have  a  proof  of  liis  allegations :  to  this  petition 
the  refpondents  put  in  anfwer  ,  and  the  Court  on  the  26th  of 
December  1724,  "  adhered  to  that  ptrt  of  the  former  interlocu- 
"  tor,  of  the  25th  of  July  hifl,  f5nding  that  the  appellant  hiving 
^*  advifed  by  his  letter  of  the  17th  of  November  1718,  that  iron 
^<  was  loaded  for  the  proceeds  of  the  herrings  conform  to  James 
^<  Sheriff's  commiffion  as  fuper-cargp  by  the  freighters,  ind  his 
s«  Icttfrof  the  2orh  of  November  aforefaid,  the  appelant  could 
'*  not  now  be  allowed  to  prove  contradiftory  fafls  to  hh 
»*  former  correfpondence  ;  and  in  regard  the  appellant  did  not 
"  offer  to  prove  J  imes  Slieriff 's  knowledge  of  the  fafls  found- 
^*  ed  on  by  his  oath,  rcfufed  to  allow  any  proof  thereof  by  wit- 
»«  neffes." 

The  appeal  was  brought  from  "  two  interlocutors  of  the  Lords  Entei*!, 
^*  of   Seffion  made  the  2cth  of  July,  and    26th   of  December  '♦J**- 

« 1724."  ,  '"** 

Heads  of  the  appellant's  Argument. 

If  the  fjc^s  inHfled  upon  by  the  appellant  (hould  be  made  ou^ 
upon  proof,  it  is  extremely  r«"afonable  that  he  fliould  have  re- 
lief. It  were  very  hard,  if  a  merchant  or  fadlor,  out  of  favour 
or  friendlhip  to  his  correfpondents,  load  his  own  goods  aboard 
their  fhip,  before  the  goods  that  properly  belong  to  them  come 
to  hand,  in  order  that  the  fliipmay  fail  more  fpeedily,  and  omits 
to  give  notice  that  the  goods  fo  (hipped  were  his,  and  not  theirs; 
but  in  general  informs  them,  that  they  have  fuch  goods  on 
board  for  the  proceeds  of  their  outward  cargo ;  and  aftervirards 
Dpon  difcorering  his  correfpondent's  goods  are  loft  or  incumbered^ 
fliould  not  be  able  to  repair  his  mil^ake,  and  upon  proof  of  the 
fa^  recover  the  value  of  his  goods  \  for  the  bona  f  da  that  prevails 
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in  all  mercantile  dealings,  forbids  that  advantage  flioiild  be  taken 
of  cafual  miftakes  or  omiffions  for  which  prob«ible  cauftrs  may  be 
affigned,  and  common  jufticc  will  not  allow  that  one  man  (boiU 
profic  by  this  innocent  mtftake  of  another. 

The  correfpondence  itfclf  does  not  fo  folly  exprefs  tUi 
matter,  as  to  deprive  the  appellant  of  a  liberty  of  making  prorf 
of  thefe  fafts.  Nothing  th<;refore  could  be  more  rcafonabk  thai 
to  allow  the  appellant  to  make  proof  of  thefe  fa£kiy  efpeciallf 
when  he  charged  that  they  might  have  had  notice  of  the  r^  b& 
by  James  SheriflFwho  was  privy  thereto. 

7'he  appcllauc  had  no  reafon  to  prove  James  SheMflT's  know* 
ledge  of  thtfe  facts  by  his  own  oath,  because  that  would,  by  ik 
law  of  Scotland,  have  been  cbnclufive  againil  him,  -^od  he  coili 
not  have  been  at  liberty  to  falfify  that  oath.  It  was  therefaic 
jud,  that  the  appellant  (hould  be  at  liberty  to  proTc  that  faA,  ] 
well  as  the  others,  and  in  the  fame  manner. 

Heads  of  the  Re/pondent/  Argument. 

To  prevent  a  prejudice,  which  one  of  the  rcfpondents  had  foi* 
nierly  fuflPered,  a  limited  commiflion  was  given  to  J-tmes  Sheri( 
and  accepted  of  by  him,  wherein  he  was  txprt  fsty  required  vfA 
to  fell  the  herrings  except  he  could  load  iron  and  deals  for  tk 
net  proceeds:  James  Sheriff  (hewed  this  commilfion    to  thesf* 

Eellant,  and  both  of  them  aded  in  purfuance  of  it,  as  appcaid 
y  the  appelhint*s  and  J-tmes  Sheriff's  letters;  therefore  theap> 
pellant  could  not  be  allowed  to  prove  fafts,  at  fuch  an  interval  s( 
time,  inconfiftent  with  his  own  accounts  and  advices  fent  to  tk 
rcfpondents. 

If  correfpondents  are  allowed  to  vary  in  their  advices  of  faflt 
admitted  to  confld  with  their  knowledge,  commerce  would  be- 
come impra£iicable,  neither  could  accounts  be  ever  concluded; 
and  the  appellant,  when  he  pretended  to  redify  a  miftake  in  the 
correfpondence  by  his  letter  of  the  loch  of  July  17 19,  and  3I 
of  February  1 7  20,  claimed  only  the  difference  money  to  conclude 
all  accounts  ;  whereas,  as  if  he  had  fallen  into  a  fccond  miil«k(, 
in  his  aftion  he  infided  further,  for  the  value  of  338  (hip  pouncU 
of  iron,  a  plain  evidence  of  what  dangerous  confrquence  to 
trade  it  mud  be  to   allow  correfpondents  to  vary  in    point  of 

faa. 

As  to  the  pretence,  that  this  tranfaflion  confided  with  the 
knowledge  of  James  Sheriff,  the  rcfpondents  contend,  ihz: 
though  he   was  part  freighter,  as    well   as   mafler   of  the  (bifs 

Jet  the  adventurers  having  fevcrally  purchafed  their  parcel.^  of 
errings,  taken  feparate  bills  of  lading  each  for  his  own  par- 
ticular parcel,  marked  with  his  own  mark,  and  James  Sbcrif 
having  but  a  commiflion  ezprefsly  limited,  and  (hewn  to  tbe  ap- 
pellant, his  knowledge,  or  even  confent,  could  not  found  an  adioi 
againft  the  refpondents. 

Though  the  appellant  could  poflxbly  bring  parole  evideocf 
to  difprove  the  matters  aiEjrmed  bv  him  in  his  correfpondeooi 
ib  long  after  the  negotiation  was  nnilhedi  and  the  re^ndeBi 
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lad  cletred  with  one  another,  and  the  other  parties  concemedy 
le  ought  to  have  no  advantage  from  it;  and,  further  the 
ircumftances  of  the  cafe,  and  the  vouchers  founded  on  by 
he  refpondents  mult  find  greater  credit,  than  any  evidence 
hat  could  arife  from  the  oaths  of  perfons  whofe  charafters 
ire  unknown,  and  who  were  not  particularly  acquainted  with 
he  whole  fa£ls  in  qucftjon. 

If  the  appellant  really  fold  fuch  parcel  of  herrings  to  the 
vyal  deputation,  it  was  upon  his  own  rifk,  having  zctcd  only 
in  purfuance  of  the  limited  commiffion  given  to  James  Sheriff, 
who  neither  lawfully  codld,  nor  did  confent  to  the  difpofing  of 
the  hrrrings  but  upon  the  coadition  of  being  reloaded  with Jron 
sod  deals  :  he  had  4  per  cent,  upon  the  whole  cargo,  for  procur- 
ing the;  faid  iron  in  exchange  for  the  herrings  $  and  if  the  iron 
bad  really  afterwards  been  delivered  by  the  royal  deputation, 
when  the  price  advanced,  the  appellant  neither  would  have 
accounted,  nor  could  he  have  been  compelled  to  pay  the  dif* 
ference  to  the  refpondents  of  the  advanced  price  upon  the 
iron  s  fo  that  the  fale,  if  any  fuch  there  was  to  the  royal  depu* 
Ution,  was  at  his  own  peril. 

After  hearing;  counfel,  li  1/  ordertd  and  adjudged^  that  the  pHU  J'^^'Jl"** 
Hon  and  apptal  be  difmijftd^  and  that  the  interlocuion  tbenin  com^  1715. 
fUumdofbe  affirmed. 

For  Appeihnt,       Dun.  Forbes.     C.  Talbot.     IHIL  Hamilton, 
yot  Refpondents,  C  IVearg.        C.  Arejkim. 


^  Alexander  Maxwell  of  Monreith^  Bart.     AfpelUntt;    Cafe  114. 

Andrew  Houfton,  Efq.  •  .        ReJ^mdewL    uYJlf*^ 

Et  e  contra.  /7i5* 

30th  April  1725. 

VUiat'itm.'-^kn  objeflion  to  a  derd  that  ic  wm  crated  \n  fih/fautisMhs  {•  fcpelleS*. 

KaioM  lutrmmjkn  and  Gip»  pm  Hitrgde.^A  pcrfon  granca  in  cACail  oi 
kit  eftacc  co  hia  fooy  and  nil  hdrg  ni  U  wkatfoeveri  with  tht  kordctt 
of  his  dchtii  the  Ion  franci  a  back  hood,  in  confidcration  of  fii'd  entail 
tQ  pay  the  fatber't  drhta  :  afrer  the  death  of  the  father  aa4  fon,  tlM 
daughters  convey  the  eitate  real  and  pcrfonal  of  theit  'ather  Co  a  creditoCf 
witho«it  making  op  titiet  hy  inventory  or  confirmauon  |  and  the  creditor 
granca  bond  to  protrd  thena  agaioS  wbar  chey  had  oooe,  and  from  ihg 
debt!  o^  their  ^ther  |  the  heir  mslf  of  fotail  having  g^w  hxk  tht  oigto 
ffiea  the  laid  c-ed«ror  Hot  debts  oi  the  'arher  u  a  vaooui  ittCrometicr«  ia 
vhich  he  obtains  decree  |  and  the  Coort  air>  6od  the  mowabk  debts  d«e  go 
fuch  introonettcr  to  be  citingu  fhtd :  hut  the  r  jiidgmcat  it  rcvcrled  |  %mi 
tbe creditor  ii ordered  to accou  >t for  aduai introaMiiOM  ooljr* 

WILLIAM  HOUSTON  of  Cultreoch  on  the  17th  of  Januiry 
169I1  maide  a  fettlement  and  entail  of  his  eftate  to  himfelf 
ia  lifiB-rcQti  ^d  to  William  |ua  (6p|  |uid  hi#  heirs  m^le  wfaatfo» 

CfeTg 
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cvcfi  With  the  burden  of  payment  of  the  grantor's  debts:  and 
at  the  fame  time  William  the  fon  executed  a  bond  whereby  he 
became  perfonally  bound  to  relieve  his  father  of  certain  debts  he 
had  conlr:i(^ed  before  making  the  entail.  William  the  father 
dying  in  February  1709^  leaving  his  faid  fon  and  four  daughters; 
and  the  fon  dying  in  March  thereafter  without  iffue,  the  eftace  bjr 
faid  entail  dcrfcended  to  the  father  of  the  refpondent  the  brother 
of  William  Maxwell  theeh^er;  and  the  refpondcnts  father  in 
July  1709,  was  duly  fcrvtd  heir  of  prov'.fion  in  the  faid  eftate, 
and  after  his  death  the  refpondent  obtained  a  charter  thereof, 
under  the  great  feal  upon  which  he  was  duly  inTeft. 

ThS  tftatc  of  Cultreoch  being   conveniently   (ituated   for  the 
appellant's  father,  he  had   procured    from  William   the  father, 
and  William  the  foo  a  deed,  dated   30th   April,   and  3d    May 
1708,  wLcrtby  they    became  bound   under  a  penalty   of  200c/. 
*   ScotSf  to  prtht  Sir  William   Maxwell  to  any  other   purchaferin 
^       cafe  they  fliould  fell  thefe  lands }  and  foon  after  the  death  of  the 
two  Williams,  father  and  fon,  the  appellant's  father  brought  an 
a£lion  againft  the  daughters,  on  the  ground  of  the  f^id  deed,  and 
of  certain  debts  fccured  on  the  tdate  uhich  Lc  had  purchafed: 
two  of  the    daughters   who   were   married,  and  their  hufbands, 
and  two  who  were  (inv'Ie,  difpontd  nnd  conveyed  to  the  appellant 
(his  father  being  then  dead,)  the  whole   rcnl  and  perfonal  cHate 
of  their  father  and  brother,  for  the  confuivratiun  of  a  fmall  fum  : 
and  the  appellant  granted  them   an    cbligauon    to  irdemnify  the 
daughters  and  their  hulbar.ds  againft  all  (irbts  owing  by  the  father, 
and  brother,  and  all  adions   that  might  be  brought  againft  them 
on  that  account;    thefe  deeds  were   dated  in  April  and  May 
1709. 
fc  The   appellant  thereupon   took  pofT*  {Tion   of  the  charter  chcft 

of  the  family,  and  carried  the  f^me  to  his  own  houfe,  having  broken 
the  fcals  put  on  it  by  the  proper  judge  5  and  he  alfo  poflcffcd  himfclf 
of  the  whole  eftate  real  and  pcrfonal ;  and  having  pofleflcd  the  p^r- 
fonal  eftate  for  ftveial  months  without  confirmation,  he  afterwards 
to  guard  himfelfagainll  any  b^dconfcquenccs  therefrom,  procured 
"himfelf  to  be  confirmed  executor,  and  got  the  confirmation  to  be 
antedated  feveral  months. 

In  the  mean  time  the  refpondent  having  made  up  a  title 
by  fervice,  charter  and  fafine,  the  appellant  hrot»g)jt  an  aftion 
againft  him  for  payment  of  certain  debts  to  which  he  had  acquired 
•right,  and  which  were  fecured  upon  the  eftate;  and  the  refpon- 
dent thereupon  commenced  his  counter  adtion  concluding  that  it 
fiiould  be  declared,  that  the  daughters  as  vitious  intrometters, 
and  having  behaved  as  heirs  to  their  father,  and  Sir  Alexander 
Maxwell,  as  reprefcniing  ihem,  were  bound  to  pay  all  the  fathei's 
debts  ;  and  that  the  debts  in  the  perfon  of  Sir  Alexander  were 
thereby  extinguiflied. 

The  appellant  appeared,  and  flated  in  defence  to   this  aQiou, 

that  there  was  a  manifeft  cr^zurc  in  the  deed  1691,  under  which 

.the  refpondent  claimed,  for  which  he  infifted  the  deed  was  inva* 

lid  'y  in  the  claufe  fettling  the  eftate  upon  William  the  father  in 

life- 
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life- rent,  aivd  William  the  fon  and  his  heirs  male  whatfoever  a$  it 
ftood  in  the  deed,  after  the  words  heirs  maU^  there  was  a  plain 
crazure  of  two  or  three  v/ords,  and  tliereon  was  writtca  the 
word  whatfoever  :  The  Court  on  the  20th  of  June  171 1,  •*  fuf-  Apfoiirf^ 
"  tained  tlie  dted  of  fettlement,  and  repelled  the  objeftion  ^hl^^ 
**  founded  on  the  alleged  vitiation  thereof."  And  to  this  inter- 
locutor they  adhered  on  the  loth  and  17th  of  July  thercaft«  r.         Ditto ^;:«. 

The  refpondent  then  infift<:rd  on  tlie  vitious  intromillion  by  the 
heirs  general,  whom  the  appellant  was  bound  to  indemnify ;  and 
the  appellant  having  (late;i  his  defence,  that  he  had  obtaini'd  con- 
firmation before  commencement  of  the'  adlion  ag:iin(t  him,  as 
fufficient  to  defend  him  from  the  effects  of  viiious  intromillion; 
the  refpondent  anfwcred  that  not  only  U»e  confirmation  was  ante- 
d.itedy  but  that  the  app<-Ilaiit  had  intromitted  with  more  than  he 
had  given  up  in  the  inventory.  The  Court  on  the  i3lh.of  De-  Dittodictou 
ccmber  171 1,  '*  fuftained  the  appellant's  defence  as  relevant; 
*'  and  allowed  both  the  appellant  and  refpondent  a  proof  of  the 
**  feveral  fa£ls  alleged  by  them:"*  and,  after  various  proceed-  Dju^jjtta. 
ings,  this  interlocutor  was  adhered   to  on  the  13th  of  February 

The  appellant  now  prefented  a  petition  to  the  Court  priying 
tliat  the  fiicrilT  depute,  and  juUice  of  the  peace  who  ir.fpc£):ed 
the  charter  cheft,  when  it  w;is  fealed  up  at  the  defire  of  the 
daughters  upon  the  death  of  William  the  fon  might  be  examined 
as  to  what  writings  they  Taw  ;  and  alfo  tliat  the  Court  would  allovr 
a  probation  of  William  the  father's,  and  William  thefon's  circum- 
(tances  at  the  times  of  ihclr  death  ;  and  that  certain  creditors,  t<» 
whom  the  appellant  allc^ged  his  father  had  paid  their  debts,  by 
the  dire£lions  of  Willi-im  the  father,  might  be  examined  as  to 
the  reality  of  their  debrs,  and  the  payments  fo  made  to  them,  by 
which  it  might  appear  how  f.^r  the  appellant  was  a  jutt  creditor 
for  the  fums  claimed  by  hiin.  The  refpondent  in  his  anfwers 
acknowlc(li!;ed  that  fome  of  the  debts  had  been  truly  owing,  but 
he  inQded  upon  the  ground  of  law,  that  ihe  whole  debts  were 
extinguifhed  by  com:ng  into  the  perfon  of  one  who  was  obliged 
to  pay  them.  'J  he  Court  on  the  25th  of  February  1713,  •*  re-  oittoditt*. 
**  fufed  the  defire  of  the  petition  as  to  proving  Cultreoch's  cir- 
*•  cumftances,  or  taking  the  oaths  of  the  petitioner's  cedents; 
<'  but  allowed  a  conjunct  probation  to  both  parties  for  proving 
**  what  papers  were  in  ihe  charter  cheft." 

The  objeftion  made  to  the  confirmation  by  the  refpondent,  wa's» 
that  though  figned  in  Oftober  17 10,  it  bore  date  the  13th  of  July 
1709,  being  the  date  of  the  decree  dative  :  the  appellant  ofFercd 
to  prove  that  fuch  was  the  common  pra£lice  of  the  Court  which 
granted  the  confirmation  ;  but  the  Court  on  the  29th  of  July  Ditto  ditto. 
17'3»  "  re  fufed  the  drfire  of  this  petition." 

Witnefles  having  been  examined,  the  caufe  was  heard,  and  th« 
Court  on  the  9th  of  December  1714,  "  found  that  Sir  Alcxamler  Dl-.toilttt. 
•*  Maxwell  by  his  bond  of  relief  to  the  heirs  of  line  is  in  the  fame 
*^  fituation  as  to  the  debts  ofCultreoch,  paid  andtranfa£ted  by  him^ 
*<  as  the  faid  heirs  of  line  would  have  beenj  if  they  had   paid  and 

"had 
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liom  by  Sif 

ditto. 


IMutdltto. 


Ditto  by 
Hoaftoo. 


Appealed 
Iron  by  both. 

Ditto  ditto. 

Appealed 
from  by  Sir 
Alexander. 

Ditto  ditto 
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^  Imd  mnfa£ted  the  faid  debts  :*'  and  to  this  interlocQtof 
the  Court  adhered  on  the  12th  of  January  171  ;•  On  the  21  ft 
of  fame  months  the  Court  pronounced  the  following  inteflocutor: 
**  having  again  confidered  the  (late  of  the  proccf8»  and  advtfcd  the 
**  fame  with  the  teftimonies  of  the  witnefsrs  adduced,  and  writs 
**  produced  for  probation,  with  the  debnte,  and  petition  given  in 
**  by  Sir  Alexander  Maxwell,  and  anfwers  thereto  by  Andrew 
<*  Houfton,  find  the  defence  of  extindion  of  hrrttable  debts  in 
**  the  perfon  of  a  vitious  intrometter  not  relevant  to  be  alleged  by 
*<  an  heir  male ;  but  fuftain  the  defence  of  extindion  of  move* 
^  able  debts  paid  by  a  vitious  intrometter :  and  find  the  qualifi* 
^  cations  of  vitiooi  intronoiffion  ai>ainft  Sir  Alexander  Maxwell, 
*^  relevant  and  proved:  and  like  wife  find  the  qualifications  of  the 
*<  paffive  title  of  Behaviour  as  heir,  relevant  and  proved  a|^ain(t 
<<  the  heits  of  line :  and  find  that  Andrew  Houfton  now  the 
^  heir  male,  is  not  obliged  to  relieve  the  heirs  of  line,  by  the 
^  quality  of  the  difpofition  granted  by  Cultreoch  elder  to  his  fon 
^  a;nd  heirs  male ;  and  the  bond  granted  by  Cultreoch  younger 
^  obliging  him,  his  heirs,  executors,  and  fucceflbrs  to  relieve  hit 
*<  father  of  all  debts."  And  to  diflFerent  parts  of  this  interlocutor 
die  Court  adhered  on  the  x  2ih  of  July  and  9th  of  November 
1716. 

After  a  further  hearing  of  the  caufe,  however,  the  Court  on 
the  12th  of  July  17179  '*  found  that  abftraQing  from  the  dif- 
^<  pofition  by  Cultreoch  the  elder  to  his  fon,  and  qualities  thereof, 
^  there  is  no  relief  competent  to  the  heirs  of  line,  or  to  Sir 
<*  Alexander  Maxwell,  as  coming  in  their  places  againft  the  heir 
<<  male  for  any  debts  of  Cultreoch's,  paid  by  the  faid  heirs  of  Hoe, 
<<  or  hf  Sir  Alexander  himfelf :  but  having  confidered  the 
*<  difpofition  by  Cultreoch  elder  to  his  fon,  and  qualities  thereof, 
<*  found  that  the  debts  of  Cultreoch  elder,  were  burdens  on  the 
<^  fubjeA  difponed  by  him  to  his  fon,  and  that  Andrew  Houftoa 
*<  as  neir  msde  to  the  eftate  of  Cultreoch,  contained  in  the  faid 
**  difpofition,  in  rieht  and  virtue  of  that  difpofition  is  obliged  to 
*<  relieve  the  faid  Sir  Alexander  and  the  heirs  of  line  of  all  the 
**  faid  debts."  To  this  interlocutor  the  Court  adhered  on  the 
29th  of  November  and  12th  of  December  1717  «  and  on  the  loth 
of  June  17x8  thev  *^  ordained  Sir  Alexander  to  give  in  a  conde- 
*<  fcendance  of  the  debts  due  by  William  the  father  at  the  time 
**  he  made  the  entail.*' 

Afterwards  on  the  22d  of  January  1720,  the  Court  **  fuftain^d 
^<  the  defence  proponed  for  Andrew  Houfton,  that  Sir  Alexander 
^*  Maxwell  had  intrometted  with  the  moveables  which  belonged 
^*  to  Cultreoch  the  elder,  or  to  his  fon  after  their  dcceafe,  rele- 
^'  vant  in  tantum  to  extinguiCh  the  debts  of  the  faid  Cultreoch, 
<<  and  his  fon  in  the  perfon  of  Sir  Alexander  the  intrometter  to 
<<  the  extent  and  value  of  thefe  moveables  intrometted  with  ; 
<<  and  alfo  found  that  relief  is  not  competent  to  Sir  Alexander, 
<<  againft  Andrew  Houfton,  for  any  fums  in  new  bonds  granted 
*<  after  the  date  of  the  difpofition  by  the  (aid  Cultreoch  the  elder 
^  to  his  fon,  though  it  were  iuftiuAed  that  thefe  new  bonds 

•<  were 
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^  were  both  ionovations  of  old  boncft,  dated  before  die  find  dif- 
**  poGtion^  and  coming  in  place  of  thefe  oM  bonda.^ 

The  original  appe<il  waa  brought  from  <<  federal  interlocutory  lamti, 
**  fcntcnccs  or  decrees  of  the  Lords  of  Seilion  of  the  20th  of  June,  *?  Wo?. 
•«  loth  and  17th  of  July,  and  13th  of  December  1711,  the  ij'h  '^^ 
**  and  25th    of  February)  and   29th  of  July  1713,  the  9th  of 
^<  December  17 1 4,  the  J2thand  21ft  of  January  1715,  the  lath 
**  of  July  and  9th  of  November  1716,  the  i2th  of  July,  2^th 
**  of  November  and  12th  of  December  1717,  the  lothof  June 
**  17x8,  and  22d  of  January  1720.'* 

And  the  crofs.  appeal  from  <<  part  of  the  abovementioned  inter-  !■>■•<!» 
•«  locutorof  the  12th  of  July  17 17,  and  of  an  interlocutor  of  the  J  *JjJ*^ 
•*  29th  of  November  1717.**  ^      ' 

On  tbi  Original  Apptal.^^Heads  if  the  Apptllants  Argummt. 

The  fcttlementi  under  which  the  refpondent  claims,  is  plainly 
erazed  in  the  moft  material  article,  the  very  part  on  which  the 
refpondcnc's  right  depends.  There  might,  and  probably  have 
been  words  in  that  fpace,  which  now  (tand  obliterated,  that 
would  have  defeated  the  refpondent's  claim ;  and  thr  rrfpondent 
produced  no  manner  of  evidence  that  the  deed  flo«  d  fo  erazed  at 
the  time  it  was  executed,  or  at  any  other  time  during  thegrantoi't 
life,  though  furely  he  muft  have  been  fuppofed  capable  of  making 
fuch  proof  had  the  faA  been  true ;  and  by  the  deed  as  it  ftandt 
erazed,  the  eftate,  on  failure  of  heirs  male,  muft  have  devolved  on 
the  crown  in  prejudice  of  the  grantor's  own  daughters,  and  the 
{fiiie  female  of  his  fon,  a  fettlement  which  no  man  in  his  fenfet 
can  be  fuppofed  capable  of  having  made. 

Suppofing  this  deed  valid  notwiihftanding  the  erazure,  yet  at 
it  was  dormant,  and  not  publiflicd  in  the  proi>er  manner  by  regif* 
tration,  or  infeftment,  all  the  debts  contra£led  by  the  grantor 
during  his  life  were  as  much  a  charge  upon  the  eftate  by  the  un^ 
doubted  law  of  Scotland,  as  thofe  contradled  before  the  date  of 
the  fettlement  \  and  the  making  any  diftindiion  by  cutting  off  the 
one  kind,  and  allowing  the  other,  is  enoneous. 

As  this  deed  was  dormant,  the  heirs  at  law  might  lawfully 
enter  on  the  eftate  ;  and  the  appeUanVs  purchafe  was  hontlt  aad 
fair,  the  firft  offer  of  the  eftate  having  been  intended  him  by  the 
deceafed,  the  undoubted  proprietor :  in  thefe  circumftances  the 
entry  of  the  heirSi  and  the  appellant's  purchafing  could  be  at- 
tended with  no  penalty. 

The  heirs  at  law  by  inrrometttng  with  their  father's  eftate,  did 
not  fubjedl  themfelves  univerfally  to  their  father's  dctrbts,  if  if  be 
true  that  the  eftate  with  which  they  intromettcd,  did  not  de- 
fcend  to  them  by  reafon  of  the  fetrlrmcnt  under  which  the  re« 
fpondent  claims,  brcaufe,  by  the  law  ol  8cotlan<l,  aBing  as  heir  is 
inferred  only  from  apcrfon's  meddling  with  an  eltate  to  which  he 
has  an  undoubted  title  to  fucceed.  And  as  the  hrirs  at  law, 
whom  the  appellant  was  bound  to  indemnify,  were  not  liable  for 
the  debts,  fo  neither  could  the  appellant  in  confequence  of  \\\% 
bond,  becaufe  that  bond  and  the  obligation  therein  contained 

I  became 
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became   void,  the   moment  the   conveyance  in  confideratloo «( 
which  it  was  granted  was  fet  afide. 

The  appellant's  intromiflion  with  the  perfonal  eftate  was  in'^^iv 
cent  in  virtue  of  a  proper  title,  an  aflfignment  by  the  daughterly 
to  whom  thd  perfonal  cflate  liad  formerly  been  afllgncd  by  thdr 
father  ;  and  they  had  alfo  a  legil  title  to  it  as  neartft  in  kin;  b 
that  on  the  fuppofition  that  this  perfonal  edate  is,  in  the  iirft  places 
liable  to  anfwer  the  debts  of*  the  decctfcd,  the  appellant  caa  be 
no  further  liable  than  to  account  for  fo  much  thereof  as  bexe* 
ceivcd,  in  terms  of  the  interlocutor  22d  January  1720. 

With  regard  to  what  the  refpondent  founded  upon  the  poScfin 
had  by  the  appellant  of  the  charter  ched  ;  the  daughters,  no otbtt 
right  appearing,  had  a  title  to  the  deeds;  and  they  being  affigoed 
to  the  appellant  he  might  warrantably  take  ihem  into  his  poflclSofli 
The  argument   of  the  refpondent   goes  only  to  this,  that  it  i 
poflible  the  debts  now  claiuied  by  the  appellant  might  havebcd 
paid  off  by  the  deceafed  in  his  lifetime,  and  that  the  bonds  migbt 
have  been  locked  up  amongft  his  writings,  and  might  have  beet 
taken  from  thence  by  the  appellant,  who  might  again  have  pr» 
cured   frefh  aflignments  from  the  original  creditors  in  bisoMj 
name.     But  this  fuggedion  mull  have  been  totally  dcftroyedir 
the  evidence   which  the  appellant  o^ered,  had  he  been  prrmitw 
to  bring  it,  viz.  the  oaths  of  the  creditors,  and  of  the  writerso( 
and  wirneiTes   to  the  ieveral  aflignments;  molt  of  thcfe  dcbrsW 
were  fc cured  by  heritaMe  bonds,  and    if  ti>cfe  had  been  paid  (A 
the  difcharges  mud  have  been  recorded  within  60  days,  fo  t^ 
the  taking  away  ifuch  difcharges  could  have  been  of  no  ufe. 

Heads  of  the  Re/potiJLnt*s  Argument. 

By  tliC  known  laws  of  Scotland,  the  hiirs  of  line,  or  heiri 
gener/il,  who  fcize  upon  the  perfonal  ellate  of  tlrjir  prcdeccil^J 
withoul  making  an  inventory  of  ir,  or  who  cunceal  a  p;rto(  iJit 
cdatc,  and  make  up  imperfect  inventortt-s,  which  is  cali^ 
vxiious  iniromijfion^  are  bound  to  pay  all  the  debts  of  their  prc-^' 
teflbr :  and  fuch  heirs  general  as  intermeddle  with  tlie  chantt 
cheft,  or  vvritin|;>»  or  any  part  of  the  real  cfLiie  of  their  prt^i'^' 
ceflbr,  which  \i  called  bthaving  his  heirSy  arc  bound  to  pay  hi5 
whole  debts  real  and  perfonal,  and  to  reiifivc  the  heir  ofcnnil 
of  them.  Nor  can  this  burden  upon  the  heirs  general  be  reftji> 
cd  to  the  value  of  the  eftate  they  fucceeded  lo,  even  though  uf 
entered  v;ith  the  ufual  folemnities,  unlefi  they  have  in  1 
regular  manner  made  up  faithful  inventories  of  the  cftatc  bctoii 
inttrmeddling  with  it. 

The  erazure  in  the  deed  i6(yi,  ftated  by  the  appellant,  is  no 
more  than  may  commonly  happen  in  every  writing  ;  nor  istns 
deed  vitiated  in  any  fubftantial  part  of  it.  To  {hew  how  grouri- 
lefs  the  objection  was,  the  refpondent  all  along  offered  to  alio* 
any  words  to  be  fuppofed,  that  could  be  contained  in  that  fpace, 
and  were  confiltent  with  common  fenfe,  and  the  ufual  fora  ci 
fuch  wiitings:  but  none  can  be  contrived  that  will  give  tLc 
appellant  any  advantage. 

Ti 
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The  appellant  did  indeed  get  himfelf  confirmed  executor,  but 
the  confirmation  was  antedated  feveral  months,  to  give  a  colour 
to  his  defence  on  that  head  ;  and  though  the  inventories  were 
made  up  feveral  months  after  the  appellant  had  intrometted  with 
the  perfonal  eftate,  yet  he  concealed  part  of  the  goods  he  had 
aflually  feized  5  which,  by  the  Jaw  of  Scotland,  docs  unqueflion* 
ably  render  him  liable  fur  the  whole  perfonal  debts. 

With  regard  to  the  proof  offered  by  the  appellant  by  the  oaths 
of  creditors,  the  refpondent  acknowledged  that  fome  of  the  debts 
virere  truly  owing ;  but  he  contended  that  others  were  fimulate, 
or  had  been  paid  and  the  bonds  retired  ;  and  to  examine  perfons 
upon  oath  to  edablifii  debts  due  to  themfelvcs  would  have  been 
inconfiftent.  But  the  rcfpondent  refted  upon  this  unqueftionable 
ground  of  law,  that  the  debts,  whether  true  or  not,  were  extin-  . 
guiflied  by  coming  into  the  perfon  of  the  appellant,  who  was 
obliged  to  pay  them. 

Heads  of  the  Appellant^  s  Argument'-^On  the  Crofs  Appeal. 

Though  the  perfonal  bond  of  William  the  fon  be  mentioned 
and  recited  ijo  the  deed  of  entail,  yet  it  is  by  no  means  made  a 
condition  of  the  entail,  nor  inferted  in  the  procuratory  of  refig- 
nation,  or  precept  of  fafine,  without  which,  by  the  law  of  Scot- 
land, it  can  never  be  a  real  burden  on  the  eftate. 

By  this  perfonal  bond  William  the  fon  obliges  himfelf,  his  heirs, 
executors,  and  fuccefibrs,  to  pay  the  debts  of  his  father,  and  by 
the  known  law  of  Scotland,  the  heirs  general  are  in  the  firft 
place  obliged  to  perform  this  bond,  and  to  relieve  the  heir  male 
of  it;  which  was  known  and  underftood  by  William  the  father 
when  he  accepted  of  the  bond. 

Even  upon  the  fobting  of  William  the  fon's  perfonal  bond  being 
a  real  burden  on  the  eftaie,  yet  where  William  the  father  obtained 
a  difcharge  of  any  debt  due  to  him  at  the  time  of  making  the  en- 
tail, that  debt  could  be  no  longer  a  burden  on  the  entailed 
eftate,  but  muft  be  confidered  as  extinguifhed,'and  cannot  af- 
ford a  pretext  for  fubje^ing  the  heir  of  entail  to  new  debts 
contracted  after  the  date  of  the  deed  of  fettlement :  and  at  all 
events  fuch  part  of  the  eftate  as  Sir  Alexander  intrometted  with, 
(hould  be  applied  towards  payment  of  the  debts  of  William 
the  elder. 

Heads  of  the  Refpondenfs  Argument. 

The  deed  of  fettlement  under  which  the  appellant  claims  is 
made  fubje£t  to  the  payment  of  the  grantor's  debts,  and  there 
feems  to  be  no  reafon  for  the  appellant  to  claim  that  eftate,  without 
performing  the  conditions  of  the  deed  under  which  he  claims  ; 
that  is,  paying  off  the  debts  before  that  time  owing  by  the 
grantor:  and  in  equity  he  ought  to  relieve  the  heirs  at  law, 
and  the  refpondent  as  claiming  under  them,  of  all  the  debts,  both 
before  and  after  the  date  of  the  conveyance,  the  eftate  being  truly 
fubjc£t  to  them. 

N  n  After 
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After  hearing  counfel  on  both  fides,  and  due  conG 
had  of  what  was  oflFered  by  them  in  thefe  caufesi  b  u 
and  adjudged i  that  the  interlocutory  fefftenas  or  decrees  of  the 
June^  icth  of  Juiyt  and  17/i  of  July  1711,  be  i^jirmdi 
thai  all  the  other  fubfequent  interlocutors  complained  of  by  d» 
Reliant  Sir  Alexander  Afax^vell  be  reverfed;  and  that  the 
appeal  of  the  refpondent  Andrew  Haufion^  Rfquire^  be  dij 
and  ihat^in  the  further  proceedings  in  this  caufe^  the 
of  Sejfton  do  allow  to  the  appellant  Sir  Alexander  Maxvfill 
fuch  debts  as  he  Jhall  make  out  a  right  to,  and  that  ht  k 
fwerable  to  the  refpondent  for  fo  much  of  the  perfonal  efitk^ 
of  the  rents  and  profits  of  the  real  eflate  as  fball  be  mai 
that  he  hath  received ;  and  if  it  be  proved  that  the  appelU/it 
Alexander  Maxwell  bath  abflraSed  or  taken  away  any  par 
papers  out  of  the  charter  chefl^  the  faid  Lords  Jball^  f^  fi 
proceed  againft  him  as  isjuft. 

For  Sir  Alexander  Max  welly      Dun.  Forbes.        C.  ToM* 

Will  Hamilton. 
For  Andrew  Houftoa»        -       C.  Wearg.  Will. 

Part  of  the  judgment,  here  reverfed,  is  dated  in  the 
ary  as  an  exifting  decifion,  vol.  2.  Paffive  Title,  p.  44. 

It  is  alfo  fo  ftattd  by  Lord  Bankton,  b.  3.  tit.  9.  $  \6*wi 
£r(kine,  b.  3.  tit.  9.  $  55. 
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Neilfcm,  of  Chappell,  Efq;        -        *    Appellant  y    Cafeia;* 
Murray,  of  Conheath,  Efq;      -        -    Refpmdent.  Y^^ln. 

1 6th  Feh.  1725.6.  ^^^^ 

TsfUft.-^Jut  tertn.-^ An  eftite  defcendi  to  two  beirt  pordonert;  the  eldeft  a 
Papift,  by  Ker  firft  a»rriage>  btt  •  ibn,  a  Proceilant }  in  a  cootraft  on  her 
-  fecoad  caarriagc  ihe  coYenaots  to  fettle  the  eftate  on  bn  hufliand  and  the  beirt 
■lale  of  Cbac  marriage.  After  ber  fecood  bo(band*i  death,  the  eldeit  fon  of 
that  marriage^  a  Papiil,  grants  a  dfifpofition  of  the  eftate  to  a  third  party  t 
no  titles  had  been  hitherto  made  up  by  this  fon  of  the  fccond  marriage,  nor  x 
by  his  mother ;  but  the  difpooee  now  f»^t  them  a  charge  to  enter  heirs,  and 
cbereupoo  got  adjudication.  It  was  not  jiu  tertii  to  the  Proteifauit  heir  of  the 
firft  laarriage  toobjed  againft  this  difpolirion. 

Papifta  00  whom  the  fucceffion  to  heritable  fubjeds  devolved  before  the 
ad  17CO,  weis  ncvertbekft  precluded  fiom  ferviog  heirs  after  that  a  A  palled 
without  tailing  tbeyoraNi/«. 

An  onerout  purcbafer  from  a  Papift  could  not  be  in  a  better  fitoatioa  thsn 
the  Papift  hin^ifelf. 

A  ^ionfopi/hh  eJuesttdf  who  never  took  the  formula,  held  to  be  a  Papif^* 

An  objeSioo  that  a  queftion  was  not  moved  of  the  difponee*s  *^'opery,  and 
that  lie  never  was  rcqnued  to  take  the  foimula  ^tiring  his  life,  is  repelled. 

The  i€t  of  parliament  3  G*  1.  c.  18.  did  not  catend  to  f  apifta  in  Scot* 
land. 

a 

E  refpondent,  in  17181  brought  an  z€txon  before  the  Court 
'  Seffion  for  reduAion  of  feveral  deeds,  by  ▼trtue  of  which 
pellant  chimed  the  property  of  part  of  the  lands  of  Con« 

The  circumftances  of  the  cafe,  as  dated  by  him,  were, 
It  Alexander  Maxwell,  of  Conheath,  the  refpondent's  grand- 
I  died  in  1655,  feifed  of  the  lands  of  Conheath,  leaving  two 
ters,  Elizabeth  and  Margaret,  his  heirs  portioners ;  Eliza* 
the  eldeft  daughter,  was  popifii,  and  in  1671,  intermarried 
Gilbert  Murray  of  Urr ;  and  h^^  ifliie  the  refpondent,  a 
Unt,  and  James,  a  Papift : 

it  after  Gilbert  Murray's  death,  Elizabeth,  his  widow,  1x1^ 
intermarried  with  Gilbert  MacCartney,  and  by  the  marriage 
flElizabeth  (though  never  ferved  heir  to  her  father,  nor infeft 
faid  lands  of  Conheatli)  conveyed  all  right  (he  had  to  her 
'  the  eftate  to  the  faid  Gilbert  MacCartney  and  herfelf,  **  in 
]\xn£t  fee  and  lifc^rent,  and  the  furvivor  of  them,  and  the 
s  of  their  bodies,  begotten  of  the  future  marriage,  wjiich 
ing**— -then  followed  a  blank  n;:ver  filled  up : 
It  the  faid  Gilbert  MacCartney  died  in  1695,  leaving  iflue 
t  marriage,  William,  fince  deceafed,  a  Papift,  and  Mat' 
lill  alive,  and  alfo  a  Papift  :  and  the  mother,  defigning  to 
e  the  refpondent,  her  eldeft  fon,  from  the  faid  eftate,  be« 
^f  his  being  a  Froteftant,  executed  a  deed,  reciting  her 
)f  inheritance  of  the  faid  eftate,  and  thereby  conveyed  the 
to  her  younger  fon  of  the  firft  marriage,  James,  a  Papift  ; 
bis  James  afterwards  procured  a  difpofition  from  Williaca 
irtney,  the  fon  of  the  fecond  marriage,  who  had  nor  beem 
heir  to  his  falherj  nor  of  that  marriage,  coHsreying  ^11 

N  n  a  )igh| 
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rent,  aod  all  right  and  title  Hie  had  or  could  cUt 
eflate,  without  regarding  her  fotmcr  difpoGtion  to 
in  order,  fo  far  aa  was  in  hcc  pawer>  to  diG 
fpondent : 

That  the  refpondcnt  was,  in  1717,  ferved  1 
to  Alexander  Maxwell  his  gTatidfa[):er,  as  lall 
faid  lands  of  Coiiliealh;  though  his  fervicc  was  < 
E-iOiher,  and  by  Robert  Murray,  fon  of  the  faid 
then  dcceafed,  as  we!l  as  by  the  appellant,  who 
title  to  the  eftate  on  the  ground  of  an  agreemcni 
Alves  to  convey  to  him  :  and  after  the  rcfpond' 
difpofition  was  granted  by  Alves  to  the  appcUaat> 
Dectmbtr  17  17  (a). 

The  refpondcnt  founded  his  a£tion  on  the  i€t 

C.16.  ment  of  Scotland  1695,  c.  2(5.  intituled,  •'  Aft  c 
pilh  pt-rfons  to  prejudge  their  Protenint  heirs  i 

C.3.  and  on  the  a£t  1700  c.  3.  intituled,  "  A£l  to  prev 
of  Popery,"  in  fo  far  as  the  incapacity  of  a  Papif 
convey  to  a  gratuitous  difponee  was  involved  ii 
tended,  therefore,  that  the  conveyance  and  title  g 
liam  MacCartney  to  Alves,  under  which  the  app 
was  void,  "WiHiam  MacCartney  being  a  Papift, 
being  in  prejudice  of  the  Protcftant  heir. 

The  iippellant,  at  firfl,  in  defence,  contended 
ifitii  to  the  refpondcnt  to  obje£t  agiinft  the 
queftton,  this  being  only  competent  10  ihe  Protcfla 
bert  MacCartney,  Ihe  father  of  William ;  for  that  t 
mother  divelled  heifcif  of  the  fee  of  the  eftate  i 
fecond  hufband  MacCattney  in  1688.  The  Cou 
of  July  172a,  repelled  the  objeftioa  of  jut  terth 
"  appellant ;  and  found  that  it  was  competent  f 
'  "  dent  to  objeft  againil  the  difpofition  made  by 
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fore  the  refpondent  claimed  any  title  as  Proteftant  heir.  After  an« 
fwers  on  this  point,  the  Court,  on  the  14th  of  December  1722, 
'<  Found  that  by  the  a6l  of  parliament  170O1  Fapifts  at  or  after 
«'  their  age  of  15  yearsj  are  difabled  to  fuccecd  by  fcrving  them« 
•'  felves  heirs  in  lands  or  other  heritage  after  the  date  of  that  ad, 
**  as  well  where  the  fee  of  the  Uid  lands,  &c.  had  opened  by  the 
*<  deceafe  4f  the  predeccflbr  la(t  infeft,  before  the  date  of  the  faid 
*<  a£l  of  parliament,  as  where  the  predeceflbr  furvived  that  time ; 
*<  and  found  that  the  appellant,  by  being  au  onerous  purchafer^ 
<<  could  not  be  in  a  better  cafe  than  MacCartney,  the  alleged 
■<  Papid,  from  whom  the  appellant's  right  was  by  progrefs  de- 
<«  rived**'  And  to  this  interlocutor  the  Court  adhered  on  the 
8th  ot  February  1723. 

The  appellant  afterwards  craved  and  obtained  a  proof;  and^ 

after  adviiing  the  fame,  the  Court,  upon  the  14th  of  November 

1724,  *^  Found  it  proved  that  the  faid  William  MacCartney  was 

*<  Popiflily  educate,  and  found  no  evidence  that  he  took  the  for- 

<<  mula  in  terms  of  the  a£t  of  parliament." 

The  appellant  reclaimed,  contending  that  it  did  not  appear 
that  William  MacCartney  had  been  educated  in  the  Popifh  reli- 
gion in  terms  of  the  a6t  1700^  that  the  queftion  could  not  be 
ftirred  after  his  death  ;  and  that  the  appellant's  title  was  faved  by 
the  act  3  G.  i.  c.  18.  in  favour  of  Protedant  purchafers.  After 
anfwers  for  the  refpondent,  the  Court,  on  the  4th  of  December 
1724,  *'  Adhered  to  their  former  interlocutor,  referviog  the  con- 
««  fideration  of  the  other  parts  of  the  bill."  And  upon  the  23d 
day  of  January  1725,  thev  "  repelled  the  obje£lion,  that  a  quef- 
<«  tion  was  not  moved  ot  MacCartney's  being  a  Papid,  and  not 
^^  having  taken  the  formula  during  his  life ;  and  repelled  the  ob- 
*<  jcc)ion  upon  the  ad  of  parliament  3'G.  f*  in  favour  of  Pro- 
<^  teftant  purchafers." 

The  appeal  was  brought  froni  **  feveral  interlocutors  or  decrees  Entered 
^  of  the  Lords  of  Seflfion  of  the  loth  of  July  and  14th  of  De«  6  Feb. 
««  cember  1722,  the  8th  of  February  1723,  the  14th  of  Novem-  '7*4-S% 
•*  bcr  and  4th  of  December  1724,  and  23d  of  January  1725." 

Heads  of  the  Appellanfs  Argument, 

The  full  and  abfolute  property  of  the  faid  eftate  was  vefted  in 
the  faid  Elizabeth  Maxwell  at  the  time  of  her  con  trad  of  mar- 
riage with  the  faid  Gilbert  MacCartney ;  and  (lie  having  by  the 
contrad,  no  lefs  than  36  years  ago,  conveyed  the  fame  for  a  va* 
luable  conCderatioii  to  and  in  favour  of  the  faid  Gilbert  Mac 
Cartney,  and  the  heirs  of  the  marriage,  the  fee  of  the  faid  edate 
devolved  abfolutely  upon  the  faid  William  MacCartney  after  his 
father's  death,  long  before  the  ad  of  parliament  1700.  He  con- 
veyed the  fee  which  was  in  him,  and  his  mother  conveyed  her 
life-rent,  and  all  other  intereft  and  title  (he  was  pofleCTed  of,  to 
Alves,  the  appellant's  author,  for  a  full  and  valuable  confidera- 
tion  I  and  a  legal  title  to  the  cdate  was  eftablilhed  in  the  p^rfon 
of  Alves,  with  infeftment  and  rcgidration,  long  before  any  clainx 
Vfas  made^  or  mentioned  to  be  made,  by  the  next  Proteftant  heir.^ 

N  n  3  Though 
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Though  the  refpondent^  thereforci  were  next  Proteftaot  heir  to 
the  faid  William  MacCartnefi  which  he  is  not»  and  tho^^ 
VTilliam  had  not  fucceeded  ttU  after  the  aft  1700,  and  bad  ac- 
tually been  convi(|kd  of  Popery,  yet  the  rcfpondent  cannot  pre- 
tend as  next  Proteftant  heir  to  overturn  the  title  of  the  ap- 
pellant. 

The  refpondent  is  fo  far  from  being  next  Proteftaii|lieir  to  the 
faid  William  MacCartney,  that  he  is  m  no  way  relatel^  either  to 
him  or  to  his  father  Gilbertt  to  whom  the  eftate  belonged  ^  and 
therefore  he  has  no  title  to  objeft  Popery  to  the  faid  Williani»  or 
to  any  perfon  deriving  right  from  him* 

Tlie  right  of  William  Alves  to  the  faid  eftate  of  Conheatfa  was 
fct  up  and  produced  againft  this  very  refpondent  upwards  of  ten 
No.ss*  of  years  ago,  in  a  former  aftioni  brought  by  the  refpondent  for  eSU* 
i^coikc-  bliihing  his  right  to  the  faid  eftate ;  and  all  the  pretences  of  the 
refpondent  were  then  fet  afide ;  though  he  had  as  much  right  at 
that  time  as  he  has  now  to  enter  as  next  Proteftant  heir.  The 
title  of  the  appellant's  author  Alves  was  made  public  by  adjudi- 
cation prior  to,  and  was  faved  by  a  provifo  in  the  ad  1 700^  and 
by  the  adl  3  G.  I.  c.  i8.  in  favour  of  Proteftant  purchafers. 

Heads  of  fie  Re/pondent^i  Argument. 

The  eftajte  in  queftion  belonged  to  the  refpondent's  grand- 
father, to  whom  he  was  ferved  heir.  Elizabeth,  the  refpondent's 
mother,  never  having  been  ferved  heir  to  her  father,  had  no  tide 
in  her  perfon,  and  confequently  could  make  no  conveyance  to 
IMacCartney  her  fecpnd  hufband.  And  although  fuch  convey^ 
ance  had  been  cflFc£iual,  yet  MacCartney  was  never  infeft  in  thefe 
lands,  nor  did  William  his  fon  ferve  heir  of  proviGon  to  himi 
confequently  neither  fither  nor  fon  having  a  title,  the  fon  couM 
make  no  conveyance  to  Alves.  Befides,  the  conveyance  made  bf 
the  refpondent's  mother  to  MacCartney  docs  not  entitle  him  to 
the  fefs  of  the  lands,  but  only  to  the  rents  and  profits  during  lis 
life,  and  to  the  heirs  to  be  procreate  betwixt  them,  &c.  Eveu 
though  there  had  been  a  title  in  the  perfon  of  Gilbert  Mac 
Cartney,  yet  William  his  fon  had  no  tight;  for  Ai^nes  Mac 
Cartney,  daughter  of  the  firft  maniage,  who  was  a  Proteftant, 
was  ferved  heir  to  her  father,  and  thereby  the  right  eftablifted  m 
her  perfon,  and  (he  conveyed  the  fame  to  the  refpondent.  The 
refpondent,  therefore,  had  an  undoubted  tide  to  call  in  queftion 
anyconveyance  that  could  be  made  by  any  of  them. 

The  words  of  the  a£l  1700  are  exprefs  *<That  no  perfon  pro- 
^<  feffing  the  Popifli  religion,  paft  the  age  of  fifteen  year8|lhatt 
<«  be  capable  to  fucceed  to  any  perfon  wUntfoever/'  ThU  is  in 
other  words  to  fay,  <<  That  no  Papift  ihall  hereafter  be  eapable  to 
^*  ferve  as  beir^  to  any  perfon  whatfocver,"  becaufe  till  (hch  fer« 
vice,  the  eftate  is  not  fully  vefted  in  the  perfon  fncceeding. 
And  therefore  it  follows,  that  though  the  perfon  laft  feifed  died 
|>efore  the  z€t  1700,  yet  the  next  in  fucceffion  nei  being  firvei  bdt 
before  that  time,  he  W4d  rendered  incapablp  tp  fetvc  after  dio 
pafling  of  that  Uwf 

Not 
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Nor  can  there  be  any  .iofta  fides  in  this  cafe ;  for  if  William 
BilacCartney'a  right  be  nuU^  the  title  flowing  from  him  can  be  np 
better }  efpecially  where  the  appellant  is  not  a  purchafer  on  the 
Aith  of  any  thing  upon  record,  but  is  only  purchafer  of  a  right 
nmaimng  fit  final  from  an  apparent  Popi(h  heir^  who  died  with- 
out  eftablifliing  any  title  in  his  perfon.  And,  bcGdes,  in  this  cafe 
the  appellant,  before  his  purchafe,  had  notice  of  the  refpondeut's 
claim,  and  of  his  ferving  heir  to  his  grandfather. 

The  a^  1700  alfo  enads>  <^  that  if  any  perfon  or  perfons  edu« 
*'  cate  in  the  PopiQi  religion  (hall  happen  to  fucceed  as  heirs  to 
^*  their  predeceflbrs,  or  any  conveyance  (hall  happen  to  be  made 
"  in  their  favour  from  a  perfon  to  whom  they  might  fucceed  as 
*<  heirs  befofe  they  attain  the  fatd  age;  then  and  in  either  of 
*^  thefe  cafes,  they  (hall  be  holden  and  obliged  to  purge  them« 
^  felves  of  Popery  before  they  attain  the  age  of  15  years,  by  the 
'*  formula"  therein  mentioned.  <<  And  if  they  negU5l  or  omit  to 
^<  renounce  Popery  as  aforefaid,  then  and  immediately  thereafter 
*^  their  right  and  intereft  (hall  become  void  and  null,  and  (hall 
*^  devolve  and  belong  to  the  next  Proteftant  heir  or  heirs,"  &c. 
By  the  words  '<  educate  in  the  PopKb  religion,*'  is  meant,  one 
refiding  in  a  family  with  his  Popi(h  parents,  under  their  influence^ 
inftrudlion,  and  example.  This  was  the  cafe  of  William  Mac 
Cartney  \  all  his  right  to  the  eftate  devolved  to  him  before  his  age 
of  15,  and  it  is  proved,  that  he  was  bora  of  Popifh  parents,  and 
lived  in  the  family  with  them  till  he  was  15  years  of  age;  that 
he  was  habite  and  repute  a  Papift  during  his  abode  in  Britain, 
which  was  till  his  age  of  si  years,  and  it  did  not  appear  that  he 
mvtx  took  the  formula. 

Nothing  is  more  certain,  than  that  inquiry  may  be  made  even 
after  the  death  of  the  perfon  whofe  right  is  voided,  whether  be 
was  in  his  lifetime  under  the  incapacity  mentioned  in  the  faid  zQt^ 
And  there  was  no  necefficy  for  requiring  William  MacCartney  to 
take  the  formula  \  for  the  a£l  1 700  declared,  that  if  he  negk3ed 
^  omitted  {noi  ifht  refy/ed)  to  u\ie  the  fifrmula,  his  right  Qiould 
be  null,  and  (hould  devolve  upon  the  next  Proteftant  heir.  The 
appellant,  therefore,  (hould  have  proved  that  MacCartney  did 
renounce*)^opery  in  terms  of  the  aci }  but  this  he  did  not  fo  much 
as  attempt. 

The  adl  3  G.  X.  c.  i8.  relates  only  to  difabilities  arifing  from 
the  a£ls  concerning  Papifts  in  England  3  but  has  no  reference  to 
the  zQts  of  parliament  in  Scotland.  Befides,  the  appellant]^as  not 
made  the  leaft  proof  of  any  valuable  confideration  given  for  his 
purchafe. 

Nor  can  the  appellant  derive  any  advantage  from  the  deci* 
fion  in  the  former  appeal ;  that  was  merely  a  queftioa  between 
the  refpondent  and  his  mother,  and.  younger  brother,  a  Papift,  in 
whofe  favour  the  mother  wi(hed  to  di(inherit  the  refpondent.  It 
confided  folely  of  this  point.  Whether  the  refpondent  had  a  right 
to  the  premifes  during  the  lifetime  of  his  mother  i  for  the  feveral 
conveyances  were  only  held  in  truft  for  the  rofpondent's  younger 
brother;  and  chough  the  premifes  were  then  adjudged  to  the 

N  n  4  re^n* 
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^10  confiJeration  of  fuch  releafe  by  Dame  Helenor,  bound  himfelf 

■  to  pay  her  2500  merks  Scots  per  annum  for  her  life  in  cafe  flic 
ihould  furvlvc  him. 

.  On  the  19th  of  Auguft  fame  year.  Dame  Helenor,  by  a  deed  re- 
citing, that  it  was  agreed  between  Sir  John  Schaw  the  father^ 
9Jjd  Dame  Hclcnor  his  wife,thnt  (he  (houid  renounce  her  right  to 
t}ie  houfchold  furriiture,  the  acquired  eftate,  and  other  provifions 
qoade  for  her  by  the  uurriage  fcttlement ;  and  alfo  that  die  fliould 
make  a  ftttlemcnt  of  her  eitates  of  Carnock  and  Plain  to  herfelf 
in  life-:eijt,  and  to  the  appellant  her  fon  in  fee,  fubjcdi  to  a  power 
to  Dame  Helenor  to  burden  the  fame  with  any  fum  not  exceeding 
5io,coo  mcrks  Scots;  and  thjt  Sir  John  the  father  (hould  oblige 
bimfelf  and  his  heirs  to  pay  her  an  annuity  of  8000  merkg 
•Scots  fo  long  as  (lie  ihould  continue  his  widow;  therefore 
releafed  all  the  provifions  made  for  her  by  her  mar^'iage  con-i 
traft,  and  fettled  her  part  of  the  eftates  of  Carnock  and  Plain 
accordingly.  And  of  fame  d^^te,  Sir  John  the  father  with  the 
cpnfcnt  of  the  appellant,  by  his  bond  reciting  the  1  aft -mentioned 
4ced|  and  in  conHdcratlon  thereof,  obliged  himfelf  and  his  heirs 
to  pay  to  Dame  Helcnnr  an  aiuiuity  ot  8coo  merks,  fo  long  as  flie 
ihould  continue  his  widow.  To  both  thefe  deeds  Prefident  Dal- 
rymple  was  a  fuhfcribing  witnef*. 

Sir  John  the  laiher  died  in  1702,  leaving  the  appelhnt  and  rc- 
fpondent,  his  only  children :  an»i  Dame  Heknor  aft.  rwards  re- 
mained   a   w'vdow   during  her    iue.     After   the  father's  death, 

■  difputes  arofe  between  the  app^  Uant  and  his  mother,  on  the  que f- 
tion  whether  die  was  cjiiirkti  to  tlie  annuity  of  2^00  merks^  con- 
tained in  the  deed  of  Maich  1 700,  or  to  the  annuity  of  8000  merks 
contained  in  the  bond  of  lyih  Aujrull  1700.  In  1709  (lie  brought 
her  aflion  .•>  .' -ft  the  appellam,  for  this  laft-mentioned  annuity, 
before  the  Court  of  SelTion  to  this  aSlion  the  appellant  appeared, 
but  the  caufe  was  delayed  for  fomc  timq,  by  his  infifting  on  his 
privilege  of  parliament. 

The  appellant  aft'Twards  brought  an  afiion  for  reduction  of  the 
faid  bondof  jyth  Auguft  i '■00,  upon  the  ground  that  the  fettlement 
of  the  eftates  of  Carnor.k  and  Pl.^in,  which  was  the  valuable  con- 
Tideration  for  the  fame,  did  not  exift ;  and  in  his  libel  he  fet 
forth,  **  that  the  lady  did  at  divcrfc  times  declare  before  feveral 
<<  witneffes,  and  particularly  upon  the  7th  of  June  1702,  that  (he 
<<  had  cancelled  that  difpofition  fome  days  before  (he  was 
*«  delivered  of  a  pollhumous  child  •,  and  that  when  (he  did  figa 
*<  the  faid  difpohrion,  it  was  retained  in  her  cuftody,  and  (he  then 
**  declared,  that  flie  would  confjcler  thefe  deeds  further,  and  if 
««  they  did  not  pleafe  her,  flie  would  tear  them."  Dame  Hele- 
nor denied  that  (he  had  cancelled  the  deed,  but  that  the  fame  was 
abfolute  and  irrevocable  un  her  part  ^  (he  alfo  offered  to  execute 
a  new  deed  to  the  fame  effc£l,  or  to  prove  the  tenor  of  the  ori- 
ginal fettlement.  She  accordingly  brought  an  a£tion  for  proving 
the  tenor  of  the  deed,  which  fhe  alleged  was  cancelled  by  accident, 
and  in  her  libel  fet  forth  the  words  thereof  at  length.  To  this 
a^lion  the  appellant  pleaded,  that  it  was  not  competent  to  prove 
'''■'■'  the 
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rcfpondcnt*s  mother,  in  prtfcrcncc  to  him,  ftill  he  b  not  tbcrcbj 
precluded  from  infilling  in  the  picfcnt  queflion  after  her  death. 
Journal,  After  hearing  counfel,  It    is   ordered  and   adjudged   that   /^ 

'^  ^***;        petition  and  appeal  be  dtfmijfed^  and  that  the  fever al  interlocutors  9t 
decrees  therein  complained  of  be  affirmed. 

•  For  Appellant,     C.  Wearg,       Dun.  Forbes.  Cha.  Erfkine. 

For  Rcfpondeut,  C.  Talbot.       Will.  Hamilton. 

In  this  cafe  both  parties  enter  into  a  difcudion  of  the  proof 
led  of  Wm.  MacCartncy's  Popery  ;  but  nothing  can  be  diftindly 
ftated  thereon. 


Cafe  126.  Sir  John  Schaw,  of  Greenock,  Bart.        -      Appellant ; 

Dame  Margaret,  the  Widow  of  Sir  John ' 

Houftdn,  Bart.  Sifter  of  the  Appellant    -    Refpondent. 

2d  April  1726. 

Prefumpt\fin..^lntrmtffi9n  ivifb  tht  StttUmettts  of  a  FerJ',n  itteaJed.~—Vro^f.-^\tt 
II  rcxiudion  of  a  niother*a  rettlemeots  brought  by  her  fon  and  heir,  a|ainft  a 
fiftcr,  who  «vas  benefited  by  them,  on  the  ground  that  the  filter  had  accefs 
to  the  rc;  ofitoiiesof  the  c'cceafed,  aod  lock  wb^c  ihe  cbofe,  and  might  have 
deOroyed  the  reft  ;  the  filler  ftated  in  defence  that  the  deeds  had  been  given 
to  her  by  her  mother  :  it  was  neceffary  for  the  puifuer  to  prove  that  tbede* 
fender *6  intromilTion  ^as  unwairan<^able. 

Thedtrrds  produced  were  prefumed  to  contain  the  laft  will  of  the  deceafed. 
A  circumftantial  proof,  brought  by  the  purfuer,  that  the  deceafed  had  de- 
clarird  that  flie  had  made  oiher  fettlemeots,  and  of  embezzlement  on  the  ^art 
ot  the  dcteiider,  found  infufhcient. 

"nY  a  contract,  executed  in  April  KS77,  previous  to  the  mar- 
^  riage  of  Sir  John  Schaw  and  Heknor  Nicholfon,  the  father 
and  moiher  of  the  appellant  and  refpondent,  in  confideration  of 
the  then  intended  marriage,  and  of  the  portion  of  DameHelenori 
(which  Wiis  very  confidcrablc),  the  lands  of  Eaftcr  Greenock  were 
fettled  upon  her  in  life-rent,  for  her  jointure  ;  and  (he  was  like- 
wife  provided  to  th^  life -rent  of  one-third  of  all  the  real  edatei 
which  fhould  h^.  acquired  by  Sir  John  during  the  marriage,  and 
to  one-fhird  of  all  tht  houfeholJ  furniture. 

After  the  marriage,  the  lands  of  Carnock  and  Plain  defcended 
to  the  faid  Dame  Helenor  and  her  two  fjfters,  as  heirs  por- 
tioners;  the  yearly  value  of  the  whole  being  about  833/.  6s.  8rf. 
ftcrling. 

By  articles  of  marriage,  in  March  1700,  between  the  appellant 
and  Marg-iret,  the  daughter  of  Sir  Hugh  Dalrymplc,  Frefident 
of  the  ScfTion,  it  was  agreed  that  the  fnid  lands  of  Eafter  Gree- 
nock (liculd  be  fettled  uncn  the  appellant  and  his  then  intended 
wife;  and  accordint:ly  Dame  Helenor  releafed  the  fame  pf  her 
life- rent     By  another  deed,  of  fame  d^te,  Sir  John,  the  fathcri 

in 
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in  confideration  of  fuch  releafe  by  Dame  Hclenor,  bound  himfelf 
to  pay  her  2500  merks  Scots  per  annum  for  her  life  in  cafe  flic 
ihould  furvivc  him. 

On  the  igth  of  Augud  fame  year.  Dame  Helenor,  by  a  deed  re* 
citing,  that  it  was  •icreed  between  Sir  John  Schaw  the  father^ 
and  Dame  Hcicnor  his  wlfe^thnt  (he  (houid  renounce  her  right  to 
the  houfchold  furrilture,  the  acquired  eftate,  and  other  provifions 
made  for  her  by  the  mArririge  fcttlement ;  and  alfo  that  die  fliould 
make  a  fcttlement  of  her  eitates  of  Carnock  and  Plain  to  herfelf 
in  liff-:ei)t,  and  to  tht*  appellant  her  fon  in  feCi  fubjcd  to  a  power 
to  Dame  Helenor  to  burden  the  fime  with  any  fum  not  exceeding 
50, coo  merks  Scots;  and  that  Sir  John  the  father  Ihould  oblige 
himfelf  and  his  heirs  to  pay  her  an  annuity  of  8000  merkg 
Scots  fo  long  as  (lie  ihould  continue  his  widow ;  therefore 
relcafed  all  the  provifions  made  for  her  by  her  mar^'iage  con-. 
tra£t,  and  fettled  her  part  of  the  eftates  of  Carnock  and  Plain 
accordingly.  And  of  fame  cUte,  Sir  John  the  father  with  the 
confcnt  of  the  oppcllant,  by  his  bond  reciting  the  laft- mentioned 
deed,  and  in  confiderailon  thereof,  obliged  himfelf  and  his  heir» 
to  pay  to  Dame  Helenor  an  annuity  ot  8coo  merks,  fo  long  as  flie 
ihould  continue  his  widow.  To  both  thefe  deeds  Prefident  Dai- 
ry m  pie  was  a  fuhfcribing  witnef*. 

Sir  John  the  faiher  died  in  1702,  leaving  the  appelhnt  and  rc- 
fpondent,  his  only  children :  and  Dame  Helc?nor  afd  rwards  re- 
mained a  wvdow  during  her  iii'e.  After  the  father's  death, 
difputes  arofe  between  the  app^  llant  and  his  mother,  on  the  quef- 
tion  whether  (he  was  cn:itk.!  to  the  annuity  of  2^00  merks,  con- 
tained in  the  deed  of  Maich  1 700,  or  to  the  annuity  of  8000  merks 
contained  in  the  bond  of  19. h  Au»;'jil  1700.  In  1709  (he  brought 
her  afli'Mi  ::>..»  .11  the  appelUi.-i,  for  this  la(^-mentioned  annuity, 
before  the  Court  of  SelTion  to  this  aSlion  the  appdJant  appeared, 
but  the  caufe  was  delayrd  for  fomc  timq,  by  his  infifting  on  his 
privilege  of  parliament. 

The  appellant  aft'.rward?  brought  an  afiion  for  redu£lion  of  the 
faid  bond  of  19th  Augufl.  i  '■00,  upon  the  ground  that  the  fettlement 
of  the  e dates  of  Carnock  and  Pi. /in,  which  was  the  valuable  con- 
fideration  for  the  fame,  did  not  exill;  and  in  his  libel  he  fet 
forth,  **  that  the  lady  did  at  divi^rfe  times  declare  before  feveral 
<<  witDcffes,  and  particularly  upon  the  7th  of  June  1702,  that  (he 
<<  had  cancelled  that  difpofiti.>n  fome  days  before  (he  was 
<<  delivered  of  a  poiUiumous  child  ;  ai:d  that  when  (he  did  (iga 
*<  the  faid  difpofiMon,  it  was  retained  in  her  cudody,  and  (he  then 
*<  declared,  that  flie  would  conuder  thcfe  deeds  further,  and  if 
"  they  did  not  pleafe  her,  (he  would  tear  them."  Dame  Hele- 
nor denied  that  (he  had  cancelled  the  deed,  but  that  the  fame  was 
abfolute  and  irrevocable  en  her  part ;  (he  alfo  offered  to  execute 
a  new  deed  to  the  fame  effect,  or  to  prove  the  tenor  of  the  ori- 
ginal fettlement.  She  accordingly  brought  an  a£tion  for  proving 
the  tenor  of  the  deed,  which  fhe  alleged  was  cancelled  by  accident, 
and  in  her  libel  fet  forth  the  words  thereof  at  length.  To  this 
atlion  the  appellant  pleadedj  that  it  was  not  competent  to  prove 
"'  the 
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the  tenor  of  a  deed  without  firft  proviDg  and  particularifing  the 
cafas  amiffiiftiss  that  Dame  Helenor  muft  be  prefumed  to  have 
beo^  the  deftroyer  of  the  Deed,  becaufe  it  bore  not  to  have  been 
delivered,  and  muft  be  prefumed  to  have  remained  in  her  caftodjt 
in  order  to  its  being  ratified  if  (he  thoueht  fit }  and  tihat  it  never 
Was  ratified  by  her.  With  reg^ard  to  the  propofiil  to  renew  the 
deed.  Sir  John  ftated,  that  the  original  being  cancelled,  the  grant 
of  the  annuity  was  alfo  cancelled  j  and  that  by  the  cancelled  deed 
as  fet  forth  in  the  libel  Sir  John  the  father  had  concurred  in  ieve- 
ral  grants  and  provifions  in  favour  of  his  fouj  which  could  not  be 
reftored  by  Dame  Helenor's  zSt  or  deed. . 

The  Court  on  the  19th  of  July  17 11,  <<  Found  that  Dame 
^'  Helenor  having  the  difpoCtion  cancelled  in  her  hands,  and 
^  never. ratifying  the  fame  judicially,  prefumed  in  law  that  it  was 
**  cancelled  by  herfelf,  and  therefore  that  the  obligements  on  Sir 
*<  John  by  the  bond  are  diflblved.**  Againft  this  interlocutor, 
Dame  Helenor  next  day  entered  her  proteft  for  remeid  of  law ; 
'  -  but  prefented  no  appeal  to  the  Houfe  of  Lords. 

Sir  John  afterwards  oflFered  to  refer  it  to  the  oath  of  his  mo* 
therms  counfel,  whether  they  had  not  feen  the  cancelled  deed  in 
her  cuftody ;  but  having  declined  to  depone,  the  Court  on  the 
25th  of  July  17 II,  "  In  refped  that  in  the  debate  Dame  Hefe- 
^*  nor's  having  the  cancelled  difpoGtion  in  her  cuftody  was  not 
*<  refttfed,  and  that  her  advocates  refufed  to  appear  to  give  their 
^  oaths  of  calumny  becaufe  of  the  appeal  interpofed,  aflbilzied 
^  the  faid  Sir  John  Schaw  {a):* 

Dame  Helenor  profecuted  her  appeal  no  further;  but  on  the 
6th  of  September  171 1,  (he  executed  five  feveral  deeds  for  a  fet« 
dement  of  her  eftate  and  ctkfks,  while  (he  had  in  view  the  endea« 
Touring  to  obtain  a  reverfal  of  the  decree  of  the  Court  of  Seffion. 
Three  of  thefe  deeds  were  executed  to  take  eScQ,  in  the  event 
of  the  decree  being  reverfed,  and  were  of  the  following  nature : 
Krft,  a  difpofition  of  her  (hare  of  the  eilat^  of  Carnock  and  Plain, 
to  herfclf  in  life*rent,  and  to  the  appellant  her  (on  in  fee,  referv* 
ing  a  power  to  charge  the  fame  with  50,000  merks  Scots,  and 
providing  that  the  difpofition  (hould  be  void,  if  (he  (hould  not  be 
found  entitled  to  the  faid  annuity  of  8000  merks,  or  in  cafe  the 
Appellant  (hould  not  pay  her  the  fame :  Second,  an  a(figoation  to 
the  refpondent  of  all  the  arrears  of  the  faid  annuity  due  and  to 
become  due,  fubjeA  to  a  power  of  revocation :  and  third,  a  deed 
charging  the  faid  eftate  with  the  payment  of  49,000  merks  to  the 
refpondent,  purfuant  to  the  refervatiou  for  that  purpofe. 

The  two  other  deeds  were  executed  to  take  e£kA  in  cafe  (he 
(hould  be  found  to  have  no  tight  to  the  annuity  of  8000  merks, 
and  were  of  the  following  nature :  Firft,  a  fettlemrnt  by  way  of 
entail  of  the  faid  eftate  of  Carnock  and  Plain  to  herfelf  in  life- 
rent, and  to  the  refpondent  her  daughter  and  the  heirs  of  her 
body4  whom  failing,  to  fuch  perfons  as  Dame  Qelenor  (houki 

(«)  Thefe  two  Interlocutors  were  the  fahjefl  of  the  fobfequent  ■ppetl,  it  IMj  Ho«£> 
ton^s  inft«nce,  tgatnft  Sir  John  Schaw,  No.  nS-  of  thit  coUedion,  to  which  appeal  tfee 
faregoio^  ftaiemeat  of  h/BtM  wai  precedent!  U  aa  iotrodo^toik 

af^oint 
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appoint  by  any  writing  under  her  hand ;  whom  falling,,  to  ber 
own  heirs  and  affignees :  and  fecond,  an  affignation  to  the  re* 
fpondent  of  the  proviGons  in  the  marriage-contraA  in  Dame 
Helenor's  favour,  particularly  the  arrears  of  the  life-rent  ot 
2500  merks  fecured  to  her,  upon  her  renouncing  her  jointure  out 
ot  the  eftate  of  Eafter  Greenock. 

All  thefe  deeds  contained  powers  of  revocation,  and  none  of 
them 'were  delivered  or  put  upon  record,  but  the  whole  were  re* 
tained  in  Dame  Helenor's  own  cuftody.  No  alteration  was  made 
upon  thefe  fettlements  till  nbout  a  month  before  Dame  Helenor'a 
death.  On  the  26th  of  February  1722,  ihe  executed  an  afligna* 
tioB  of  all  her  perfonal  eftate  in  favour  of  the  refpondent,  fubje£k 
to  the  payment  of  fuch  debts  and  legacies  as  (he  (hould  at  any 
time  give,  with  a  power  of  revocation.  On  the  3d  of  March 
thereafter,  flie  executed  a  deed  reciting  the  former  fettlement  of 
the  eftates  of  Carnock  and  Plain  in  171 1,  and  that  the  fame  was 
fttbje£l  to  a  power  of  revocation ;  therefore  (he  fo  far  varied  it,  as 
to  fettle  the  fame  upon  the  deceafe  of  the  refpondent,  and  failure 
of  htm  of  her  body  upon  Mrs.  Maria  Schaw,  daughter  of  the 
appdlant,  add  the  heirs  of  her  body,  with  feveral  other  fubftitu- 
tions  of  heirs,  the  laft  of  them  being  to  her  own  heirs  whatfoever; 
and  (he  directed,  that  this  (hould  be  con(idered  as  part  of  the 
former  deed  171 1.  Of  fame  date  (he  executed  an  aflignatioa  to 
the  refpondent  of  the  arrears  of  the  faid  annuity  of  25[oo  merks : 
and  the  refpondent  executed  a  back  bond,  obliging  herfelf  to 
apply  all  the  money  (he  (hould  receive  of  this  laft-mentioned 
annuity  in  the  purchafe  of  lands  to  be  fettled  in  the  fame  manner 
as  the  (aid  eftate  of  Carnock  and  Plain  was.  On  the  5th  of  March 
flie  executed  in  favour  of  the  appellant's  grand-daughter  Mifs 
Helenor  Cathcart  an  affignment  of  feveral  bonds  to  the  amount 
of  2000  merks ;  and  about  the  fame  time  (he  adigned  to  Mrs. 
Helenor  Houghton,  the  refpondent's  daughter,  a  bond  of  500/. 
fterling.  All  thefe  deeds  executed  by  Dame  Helenor  contained 
powers  of  revocation,  and  claufes  difpenGng^  with  the  delifvery* 
She  died  on  the  20th  of  faid  month  of  March  1722  (  and  it  cam6 
to  be  a  queftion  between  the  parties,  which  is  the  mbJeA  of  tiie 
prefent  appeal,  whether  Dame  Helenor  had  not  of  a  date  fuMie* 
quent  to  the  fettlements  laft  mentionedy  executed  other  deeds^ 
conveying  her  eftate,  particularly  the  eftate  of  Carnock  and  Plaio^ 
to  the  appellant. 

lounediately  after  Dame  Helenor's  death,  one  of  the  baiUies  of 
Edinburgh^  where  (he  died,  came  and  fealed  up  the  prefies,  ca« 
binets,  and  repofitories,  at  the  defire  of  the  appellant.  But  when 
thefe  were  opened,  the  only  deed  that  was  found  was  the  affigna« 
tion  in  favour  of  Mifs  Helenor  Cathcart,  the  appellant's  grand* 
daughter,  executed  on  the  5th  of  March  1722. 

"Die  appellant  thereupon  commenced  an  a&ion  of  exhibition  ad 
diliteranJum  before  theCourt  of  Seffion,againft  the  refpondent ^  and 
the  refpondent  produced  all  the  deeds  before  mentioned  conceived 
in  het  favour.  The  appellant  afterwards  brought  an  aAion  of 
ndudHan  wd  d^antor  agsinft  tfa|  refpondenti  to  have  sdl  the(is 

deeds 
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deeds  fet  afide,  on  the  ground,  that  the  refpondent  'had  Illegally 
aod  unwarrantably  poiTeiTcd  herfelf  of  her  mother's  keys,  and  of 
her  mother's  drong  box,  in  which  (he  kept  her  deeds  and  wri- 
tings;  and  that  (he  had  carried  away  thefe  deeds  and  writings 
out  of  the  houfe  two  days  before  her  mother's  death  ;  which,  k 
ought  to  be  prefumed,  were  done  without  her  mother's  coofeoc: 
and  that  the  refpondent  having  had  it  in  her  power  to  prefervd  what 
might  be  for  her  intereft,  and  to  dellroy  what  was  not  fOf  (he  had 
rendered  her  mother's  will  uncertain,  therefore  all  the  deeds  eie- 
cuted  in  her  favour  ought  to  be  declared  void ;  or,  the  fan>e  kaof 
fubje£t  to  a  power  of  revocation,  it  ought  to  be  prefun>cd  they 
were  revoked  ;  and  the  whole  real  and  perfonal  eftate  ought  to 
be  decerned  to  the  appell  mt. 

To  this  a£lion  the  refpondent  (lated  as  her  defence,  that  whit 
fhe  had  done  was  by  her  moth(=:r's  authority ;  that  (he  poflcSid 
herfelf  of  no  deeds  but  wliich  appeared  to  be  properly  belonging 
to  her,  and  which,  being  in  her  cuHoJy,  mult  be  prefumed  in  lav 
to  have  been  delivered  to  her ;  and  that  the  mother  had  nefa 
altered  or  (hewed  any  intention  to  alter  any  of  thefe  deeds.  Tk 
Court,  in  July  1723,  allowed  both  parties  to  prove  their  aUega- 
tibns,  and  many  witnefTtrs  were  examined. 

The  import  of  the  prnof  appears  to  have  been  (for  it  cannot  be 
di(lin£lly  (lated  on  either  fide)  that  three  nights  before  the  oU 
lady^s  death,  the  refpondcnt's  lawyer  and  agent  were  brought  by 
her  into  the  houfe,  and  the  feveral  deeds  then  carried  away  :  no 
dire  A  authority  from  the  mother  herfelf  was  proved  for  ihb: 
female  witne(res  about  the  perfon  of  the  deceafed  fwore  that  be- 
fore ,her  death,  (he  had  declared  that  (he  had  fettled  all  affaiis 
between  her  children ;  that  (lie  had  forgiven  the  appellant  of  all 
her  claims,  and  even  given  him  a  gripe  of  the  cftate  of  C:<mock; 
(he  mentioned  too  that  (he  had  It  ft  legacies  to  the  mittrefs  of 
Cathcart  and  to  Colonel  Cathcart,  Sec.  and  a  donation  to  the  poor 
of  the  pariih,  bnt  none  of  thofe  appeared. 

On  the  part  of  the  refpondtnt  ic  was  proved  by  the  writers  and 
witneffes  of  tl)e  deeds  which  appeared,  that  they  knew  of  no 
other  deeds  havl^ig  been  executed  j  and  in  a  condefcendencci 
jljiven  in  by  her,  Ihe  denied  all  the  allegations  of  the  appellant. 
The  caufe  coming  to  be  heard,  the  Court,  on  the  22d  of  June 
1775,  "Found,  that  it  was  not  proven,  that  the  refpondcnt's 
*'  intromiffion  with  her  mother's  llrong  box  and  writings  was  uo- 
**  warrantable." 

The  appellant  reclaimed,  and  after  anfwers  for  the  refpondcnr, 
the  Court,  on  the  2(;th  of  July  1725,  "  Found  that  the  deeds  in 
«*  favour  of  the  refpondent,  and  of  Mrs.  Helenor  Cathcart,  and 
««  ivlrs.  Helenor  Houfton,  are  prefumed  to  contain  the  laft  will 
"  of  the  deceafed  concerning  her  fucceflion ;  and  that  no  cvi. 
"  dence  arifes  from  the  proof  adduced  by  the  appellant,  thai  the 
"  deeds  in  favour  of  the  refpondent  were  altered  or  revoked  in 
"  his  favour ;  or  that  the  deceafed  concealed  or  embezzled  an? 
"  of  the  deceafed's  writings;  and  therefore  aiToilzicd  the  w 
"  fpondeiit  fiom  the  rcafdns  of  rcdudion  infilled  on.'* 
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The  appeal  was  brought  from  "  an  interlocutory  order  of  the  Entered 
^  22d  of  June  1725.  and  an  order  or  decree  of  the  2oth  of  July  »S  /»»• 
«  following,  made  by  the  Lords  of  Scflion,"  '^*5-«- 

• 

HeaJs  of  the  Appellants*  Argument* 

Though  evidence  of  the  kind  adduced  by  the  appellant  be  not 
^r  fe  abfolute  and  conclufive,^  yet  when  the  refpondent,  by  her 
clandeftine  and  unwarrantable  intromilGon,  rendered  the  will  of 
the  deceafed  uncertain,  conjediural  evidence  and  prefumptions 
muft  fupply  the  place  of  diredl  proof:  nothing  could  be  eafier 
than  for  the  refpondent  to  prevail  on  the  writer  and  witnefTes  of 
the  papers  which  mull  have  been  executed  not  to  offer  a  difcovery 
voluntarily. 

The  refpondent  infifted,  that  it  was  unnatural  to  fuppofe,  that 
a  fettlement,  the  work  of  fo  many  years,  and  in  which  it  appears 
that  the  old  lady  had  perfifted  till  the  3d  of  March,  17  days  be- 
fore her  death,  (hould  have  been  altered  in  the  remaining  fhort 
term  of  her  life ;  at  lead  chat  it  was  not  to  be  believed  without 
direfl  evidence.  But  this  general  obfc^rvation  did  not  militate 
sgainft  the  appellant  \  the  laft  of  the  deeds  in  favour  of  the  re- 
fpondent was  dated  on  the  3d  of  March  before  i^ame  tIelenor*s 
death,  and  the  only  one  produced  in  the  appeiUnt's  favour  was 
dated  on  the  5th  of  March,  two  days  later  :  as  that  alteration  was 
made,  in  thofe  two  days,  the  remaining  period  of  the  old  lady's 
life  left  time  enough  for  the  other  alterations. 

Heads  of  the  Refpondenfs  Argument. 

The  feveral  deeds  in  favour  of  the  refpondent  were  really  and 
truly  executed  by  her  mother,  at  the  refpettive  times  they  bear 
date,  and  the  latter  of  them,  which  confirmed  the  former  one, 
executed  fr  (hort  a  time  before  the  lady's  death,  that  there  can  be 
no  foundation  fdr  prefuming  that  any  alteration  was  made. 

By  the  law  of  Scotland,  it  is  not  neceflaiy  to  prove  the  a£lual 
delivery  of  any  deed  *,  but  if  it  be  out  of  the  poHeinon  of  the 
grantor,  it  is  prefumed  to  have  been  lawfully  delivered,  unlefs  it 
be  proved,  that  the  perfon  pofTcffed  of  fuch  deed  came  by  it  in  an 
unwarrantable  manner. 

No  proof  was  made  of  giving  inftrutSlions  to  revoke  any  of 
thofe  deeds,  or  to  prepare  others  in  favour  of  the  appellant. 
Deeds  folemnly  executed,  cannot,  without  (baking  the  fecutities 
of  all  property,  be  fet  afide  on  pretence  of  fuch  (lender  evidence 
of  words  fpoken,  at  belt  ambiguous  in  themfelves,  or  upon  pre- 
tended prefumptions,  without  any  real  foundation  on  fafis. 

After   hearing   counfel.    It   is  ordered  and  adjudged^    that  the  Judgment, 
petition  and  appeal  he  difmijfed^  and  that  the  interlocutory  order  and  *  '^^'^ '» 
decree  therein  complained  of  be  affirmed.  '^*  " 

For  Appellant,         Dun.  Forbes,  C,  Talbot. 

For  RefpondentSj     C  IVearg,      Ro,  Dundas.    JfllL  Hamilton. 
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Cafe  izj^  Major  Thomas  Cochrane  -  -        difettant; 

Robert  Lord  Blantyre         •        •        .        Rejpmdent. 

4th  Jpril  If 26^ 


Ctfii  Mmi  ExpcMces.'^Tvi^  bonds  granteJ  cond!t?oiiat2y,  if  the  gtanfor 
procure  two  commiflioot  held  by  che  grantee*  of  wbicb  be  tfaca  ci 
tefigiutions,  are  reduced  upoa  tbe  groundp  that  though  tbc  grMiior  hcUifei 
Citd  rcfignationt  in  hit  hands,  he  did  not  procure  the  sew  coakflMAbaa  k 
virtue  thtreof,  but  in  confe^uence  of  other  neaas  and  cooBtftratiM  r  hK 
the  Court  having  refuCed  the  purfoer  his  eoftt»  tbe  jodgoient  is  fevarftd*  «l 
h  it  ordered  that  tbe  Court  do  cauie  theft  cofts  to  bt  taxed  and  afcetM 
and  forthwith  paid  to  the  purfuer. 

j^^ftaI,mm,Th9  purfuer  having  craved  that  the  bonds  miglit  he  deliftni  ipH 
him  by  the  clerk,  bu^the  defender  having  Hated  that  be  aeaoc  to  tfjaA, 
and  the  Court  having  ordered  the  bonds  10  remaio  In  procefa,  and  od  ti  be 
delive-ed  up  without  a  frefli  warranty  their  judgmtot  it  affinned. 

TH  E  refpondent  being  captain  in  a  regtmeot  of  footf  coor 
mancled  by  General  Whetham*  and  fort-major  of  FortSr* 
Philip  m  Minorca,  in  17 15*  upon  the  death  of  his  elder  brDl|^ 
Lord  Blantyre,  left  that  ifland  and  returned  to  Great  Britau. 
On  the  9th  of  March  17151  the  appellant  and  refpondent  btf- 
gained  together  for  the  faid  two  commifltons ;  the  refpondent  pit 
into  the  appellant's  hands  two  feveral  Jemiffians  of  the  fame  |  aal 
the  appellant  granted  two  bonds  to  the  refpondent  for  the  agicel 
price,  DOth  dated  the  loth  of  March  1715.  The  bond  for  dbe 
eompany  run  in  the  following  terms :  **  I  Comet  Thomas  Coch- 
^*  rane,  of  the  Royal  Gray  Dragoons,  forafmuch  as  Robert  Lord 
^^<  Blantyre  has,  by  his  demiflion  of  the  date  the  9th  infl.  demit- 
^*  ted  and  refigned  in  my  favour  his  poit  as  captain  in  General 
<*  Whetham's  regiment  of  foot;  therefore  I  hereby  bind  and 
*'  oblige  me,  my  heirs  and  fuccefTorSy  to  make  payment  to  tbe 
<<  faid  Robert  Lord  Blantyre,  his  heirs,  executors,  and  aflignees, 
*<  the  fum  of  600/.  (lerling  money,  and  that  immediately  and  bov 
<*  foon  a  commiQion  (hall  be  iffued  in  my  favour  upon  the  afore* 
«•  faid  dcmiflTion/*  The  other,  with  regard  to  the  fort-majority, 
was  to  the  fame  purpofe,  with  this  variation,  that  the  fum  thereby 
to  be  paid  was  300/.  in  fix  menths  after  the  iifuing  a  commiflioa 
in  the  appellant's  favour  for  the  faid  pod  of  fort-major^  upon  \ht 
lefpondent's  demiflion. 

The  appellant  foon  after  did  procure  a  company  in  the  faid  re* 
giment,  not  that  which  the  refpondent  had  held,  but  one  vacant 
by  the  promotion  of  a  Captain  Cope,  whereas  a  Captain  Stam* 
mers  fucceeded  the  refpondent  in  his  company.  For  the  commif- 
£on  obtained  by  the  appellant  he  paid  800/.  to  Captain  Cope  ;  the 
new  commifiion  was  figned  by  the  king  upon  the  23d  of  January 
1 7 16;  and  the  appellant,  on  the  25  th  of  December  preceding, 
got  a  commiflion  to  be  fort-major  of  Fort  St.  Philip.  But  difputei 
arifing  between  the  parties  as  to  the  means  by  which  the  appel- 
lant obtained  thefe  two  commiflions,  he  brought  an  a^ion  againft 

the 
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the  respondent  before  the  Court  of  SefGon  to  reduce  the  faid  two 
bonds,  upon  this  ground,  that  the  condition  on  which  thej  were 
to  be  paid,  was,  that  the  appellant  (hould  obtain  the  cominiffions 
upon  the  refpondent's  demiflionSi  and  that  fuch  condition  had 
not  taken  place.  The  refpondent  brought  his  counter  a£lion 
againft  the  appellant  for  payment  of  the  fums  contained  in  the 
bonds}  and  thefe  two  afiions  were  conjoined.^ 

The  appellant  on  his  part  ftatcd^  thac  the  refpondent  had  been 
ordered  to  his  poft  by  the  governor  of  Minorca,  and,  upon  his 
difobedience  of  orders,  he  was  difmiffed  the  fervice :  that  bis 
company  was  given  to  a  Captain  Stammers  in  October  17 15,  and 
the  appellant  thereupon  entered  into  a  treaty  for  the  purchafe  of 
Major  Cope's  company,  for  which  he  paid  800/.;  and  that  he  ob- 
tained his  commiffion  as  fort-major,  after  the  refpondent  had 
been  difmiiTed  the  fervice,  upon  the  folicitations  of  his  own 
friends. 

• 

The  refpondent  on  the  other  hand,  contended,  that  the  appel- 
lant having  got  thefe  two  demiflions  from  the  refpondent,  and 
having  foon  after  obtained  his  two  commiilions,  it  ought  to  be 
underftood,  that  he  got  them  by  virtue  of  the  two  demiflions ; 
efpecially  fince  the  appellant  never  returned  them,  nor  intimated 
to  the  refpondent  that  they  had  not  been  accepted. 

Various  witnefles  were  examined  in  this  matter ;  by  the  evi« 
dence  of  Qeneral  Whetbam,  Major  Cope,  and  Captain  Stammers, 
relative  to  the  captain's  commiffion,  it  appeared,  that  Captain 
Stammers  paid  nothing  for  the  commiffion  granted  to  him,  then 
au  officer  on  half  pay,  and  that  Major  Cope  had  received  800/.  for 
his  company.  Relative  to  the  commiffion  as  fort-major,  Sir  An- 
tbony  Weftcombe,  fecretary  to  the  then  governor  of  Minorca, 
deponed,  thgt  he  wrote  two  letters  in  17 15  to  the  refpondent  to 
attend  the  fervice  in  Minorca,  in  one  of  which  was  inclofed  a 
letter  from  the  governor,  informing  him  that  he  would  be  dif- 
oilfled  if  he  did  not  return  to  his  duty  j  and  that  accordingly 
about  the  5th  of  June  17 15  the  governor  wrote  a  letter  to  the 
then  fecretary  at  war,  to  move  his  majefly  for  a  commiffion  to  the 
appellant  as  fort-major. 

The  Court,  on  the  i7ih  of  July  1725,  "  Found  it  to  be  pre- 
<<  fumed,  that  the  appellant  purcbafed  the  company  with  his  own 
^*  proper  money,  and  that  the  refpondent's  proof  did  not  take  ofF 
^*  that  prefumption :  and  found  it  likewifc  to  be  prefumed  that 
*<  the  appellant  obtained  the  fort  majority  upon  the  refpondent's 
<*  being  difmified  from  the  fervice,  and  not  upon  his  demiffion  ; 
**  but  referved  the  conGdtration  till  next  hearing  how  far  the  ap- 
^*  pellant  was  in  bonajide  to  accept  of  a  commiffion  in  the  above 
''  terms,  on  the  fuppoiition  that  he  was  employed  to  negotiate  the 
<*  demiffion  for  the  refpondent." 

After  a  hearing  upon  this  referved  point,  the  Court,  on  the 
cad  of  July,  *<  Found  it  not  relevant  to  make  the  appellant 
^*  pay  the  300/.  contained  in  the  bond  relative  to  the  fort-ma  • 
'^  jority,  that  he  did  procure  a  commiffion  to  be  fort- major 
^  ^atuitottfly  after  the  refpondent  was  dxTmified  the  fervice, 

**  evtn 
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**  even  though  he  had  the  dcmiflion  in  his  cullody,  am 
•*  not  acquainted  the  refpondent  of  the  wry  he  obtained  the 
•*  commiflion ;  and,  therefore,  and  upon  the  grounds  in 
•*  former  interlocutor,  reduced  the  faid  t'.vo  bonds,  anddecei 
•*  hut  refufed  to  allow  the  oppellant  his  expences.'  Of  theft 
pencts  he  had  prefented  an  account,  amounting  to  217/.  19 
fterling. 

The  appellant  afterwards  applied  by  petition  to  the  C 
praying,  that  the  bonds  might  be  delivered  up  by  the  cle 
court  to  be  cancelled  by  the  appellant  5  but  the  refpondent  h 
dated  in  anfwer,  that  he  intended  to  appeal  to  the  Houfeof! 
from  the  decree  of  reduftion,  the  Court  on  the  30th  of  July 
•*  Ordained  the  bonds  to  remain  in  the  procefs,  and  riot 
.  •*  delivered  up  to  either  party  without  a  warrant." 
Entered,  The  appeal  was  brought  from  **  fo  much  of  an  interlocul 

s8J»n.         cc  the  Lords  of  Seflion  of  the  22d  of  July  1725,  whereby 
»7»5-  •        «  refufed  to  allow  the  appellant  his  expencesj  as  alfo  fic 
**  interlocutor  of  the  30th  of  the  fame  July." 

Heads  of  the  Appellant'' s  Argument. 

It  is  againfl  all  law  and  reafon  to  deny  a  party  his  full 
when  by  the  wilfulncfsof  his  adverfary,  he  is  put  to  extraor 
charge. 

Expences  and  cods  of  fuit  ^re  more  particularly  to  be  al 
where  the  faft  contrfled  is  prefumed  to  be  confident  w 
knowledge  of  the  party  who  coniefts  it.  Now  it  appears 
evidence  of  Sir  Anthony  Weftcombe,  that  many  months 
the  appellant  had  either  of  the  comrniflions,  the  refponde 
ordered  by  repeated  letters  in  March  and  May  17 15  to  xf\ 
his  pod,  and  acquainted  that  if  he  did  not,  he  would  be  dil 
the  fervice. 

The  refufal  to  give  up  tlie  bonds  upon  the  refpondent 
tending  that  he  purpofed  to  carry  on  an  appcral,  is  unpreced 
and  may  be  attended  with  bad  confequcnct- s :  nothing  lef: 
an  order  of  the  Houfe  of  Lords,  upon  a  petition  and  appeal 
ferved  upon  tlie  refpondent,  can  (lay  proceedings  tipon  any 
n;ent  or  decree  of  the  courts  of  juftice. 

Heads  of  the  Refpondent s  Argument, 

As  the  appellant  was  purfuer  in  the  adlion  of  reduflior 
refpondent  had  good  reafon  to  defend  it,  until  at  Icall  it  f 
be  proved,  that  the  appellant  got  the  commiflions  fome  othe; 
than  in  purfu.mce  of  the  demiflions  given  him  by  the  refpont 
and  until  it  was  proved,  that  the  refpondent  was  difmi(ri( 
majelly's  fervice,  and  that  his  demiflions  were  not  acceptct 
the  proof  lay  upon  the  appellant.  As  he  was  to  make  out 
■which  the  refpondent  had  no  knowledge  of,  and  had  no  rcafi 
believe,  fincc  the  appellant  did  not  inform  him  of  them,  it ' 
unreafonable,  though  the  proof  had  been  ever  fo  clear,  to  1 
charged  the  refpondent  with  expences.  But  the  proof  is  i^ 
from  being  clear,  that  the  Judges  do  not  ftnd  the  fadl  provdj 
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]y  that  it  was  prefumed  to  be  as  the  appellant  ftated  it,  from 

:  evidence  which  was  BSrought.    The  decree  in  favour  of  the 

lellant  reducing  the  bonds,  is  equal  to  a  difcharge ;  and  fo  long 

that  decree  (lands  unimpeached,  no  benefit  can  be  made  of 

fe  bonds  again  (I  the  appellant,  and  they  are  equally  fafe  for 

Ii  parties,  when  in  the  cuftody  of  the  Court,  and  not  to  be  de- 

rred  out  without  a  warrant. 

After  hearing  counfel,  //  is  ordered  and  adjudged^  thatfo  much  Ju«4piflcn% 

tie  interlocutor  of  the  22d  of  Ju/y  1725,  as  is  appealed  from^  *    ^ 

^£verfedt  and  it  is  further  ordered  and  adjudged^  that  the  Lords  of 

Hon  do  caufe  the  appellants  co/is  and  expences  to  be  taxed  and  afcer* 

meJf  and  that  the  fame,  tvhen  fo  taxed  and  afcertained,  be  forth- 

th  paid  to  the  appellant  by  the  refpondent  s  And  it  is  further  or^ 

ndf  that  the  other  interlocutor  complained  of  in  the  faid  appeal 

e^rmed. 

For  Appellant,  Bun.  Forbes.  C.  Talbot. 

For  Refpondent^         Ro»  Dundas.  WilL  Hamilton. 


ime  Margaret  Houfton,   Widow  of  Sir  CafcizS. 

John  Houfton,  Bart.,  Affignee  and  Exe*  ^"*«» 

cutrix  of   Dame    Helenor  Schaw,    the  Lj^e 

Mother  of  the  Appellant  and  Refpondent,  Appellant;      '709.^ 

r  John  Schaw,  Bart.        .        -        -         Refpondent.    *7"" 

lOXh^pril  1726. 

Proving  the  Tnur. — Prejitmptinn,'-^Mutuai  Ohligat'Mi,^mln  an  t Aioo  hj  i  mo- 
ther againft  a  foo  for  proving  the  tenor  of  a  deed  executed  by  her  during  her 
huftand*!  lifei  it  it  found  that  the  purfaer*8  having  the  difpofition  cancelled 
in  her  bands,  and  netcr  latifjiog  the  fame  judicially,  prefumed  that  it  was 
cancelled  by  berfelf. 
This  cancelling  diffolvedSthe  obligatiooi  of  a  bond,  granted  by  her  hufband 
'  in  confideration  of  (aid  difpofition. 

In  regard  the  parfoer*!  counfel  did  net  deny  that  the  canaelled  deed  was  in 
her  hands,  and  refufed  to  give  their  oaths  of  calumny  thereoni  the  defender 
is  aflbilsied. 
Cefig  and  Expencet.^^Thtti  Interlocotort  pronounced  in  171  r,  are  appealed 
from  after  the  death  of  the  pttrftter^  by  her  daughter  and  executxix,  but  are 
affirmed  with  50/.  cofta. 

^  the  procefs  between  Dame  Helenor,  and  the  refpondent, 
relative  to  the  annuitf  of  8000  merks  claimed  by  her, 
;i  the  proving  of  the  tenor  of  the  bond,  by  which  the  fame  wa» 
inted  to  her,  which^ire  fully  ftated  hi  die  other  appeal,  between 
r  prefent  parties  (No.  1 26  of  this  coUedion^i  the  Court  of  Sef- 
n,  on  the  19th  of  July  171 1,  *<  Found  that  Dame  Helenor 
having  the  difpofition  cancelled  in  her  hands,  and  never  ratify-' 
Sag  the  fame  judicial!?,  prefumed  in  law,  that  it  was  cancelled 
laty  heriielf,  and  thercfoit  tbat  the  obligements  on  Sir  John  by 

Oo  "the 


"  the  1*1(1  an  jotin  dciiHw. " 
Enteredi  The  appeal  wat  brought  bf  the  appelliiit  at  ei 

*sj'^       mother  trom  *<  two  deCTces  of  the  Lords  of  Sc 
''**"  "  lyih  and  25th  days  of  July  1711." 

Heads  nfthe  Appelianfs  Argument. 

The  bond  for  payment  of  die  annuity  of  8000  i 
by  Sir  Juhh  Scluw  ihe  failicT,  wiih  confent  of  the 
Ton,  WIS  for  a  full  and  valuable  con fi deration,  gi 
of  eiecutitig  that  bond*  equal  to  the  annuity,  bt 
ment  Dame  Helrnnr  made  nf  hrr  ellate  of  Carno 
favour  of  the  refpondent,  at  fjuie  time,  and  as  a  p 
fidcTation  of  the  annuity. 

The  fettlement  in  qucltion  never  was  produced, 
not  appear  whether  it  wdb  latificd  or  nut,  if  that  I 
fary ;  nor  was  any  proof  made  or  attempt':d  to  (1 
cancelled,  much  lefs  that  it  was  cancelled  by  1 
No  inference  ought  to  be  drjwn  from  her  coutiUl' 
to  anfwer  upon  oath  1  this  was  an  unufual  procee 
not  to  have  been  allowed.  Their  reafon  for  not 
becaufe,  after  the  incerpofing  of  the  protefl  for  rer, 
appearing  at  any  furthtrr  proceeding  tu  thnt  rourt  i 
ConClrued  asi  palling  from  the  appeal.  BcGdcs, 
whether  the  cancelled  deed  was  in  Dame  Helcnoi 
it  might  have  come  to  her  accidentally  after  her  h 
or  (he  might  have  recovered  it  from  the  cuflody  ( 
and  have  (hewn  it  to  her  counf;:!,  lu  be  advifed  as  tc 
effect  of  il ;  therefore,  though  her  counfel  had  fecn 
cancelled,  it  would  have  been  no  evidence  that  ' 
by  her.  Dame  Hclenor,  in  the  whole  courfe  of  i 
lutely  denitd  that  (he  had  cancelled  the  fjil  fcttlcr 
fore  it  was  not,  as  the  appellant  conceives,  coni 
rules  of  judice  or  equity  to  prefume  that  flic  had  < 
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Heads  of  the  ReJ^nienfs  Argument. 

Though  by  the  accident  of  the  old  lady's  living,  and  not  mar- 
tying  again,  the  caiicellin^  of  the  conveyance  came  to  be  of  no 
confequence ;  yet  if  (he  had  died,  or  married  a  fecond  time  foon 
after  her  firCl  hufb^nd's  death,  the  confequence  would  have  been 
M  lefs  than  the  lofs  of  the  fee  of  the  eftaM  of  Carnock  and  Plain 
to  the  refpondent,  which,  the  iiifpofition  being  cancelled,  he  then 
could  not  claim.  The  ad,  therefore,  that  cancelled  that  difpo- 
Gtion,  defeated  the  annuity  dependant  upon  it ;  and  nothing  can 
be  more  unequal  than  to  fuppofe  in  the  old  lady  a  power  of  de« 
feating  her  own  deed  by  cancelling  it,  and  at  fame  time  of  pre« 
ferving  the  obligation  to  pay  the  annuity  which  was  the  con«- 
Gderatton  for  making  it,  and  renewing  the  fame  difpofition  at 
the  diftance  of  many  years,  when  the  growth  of  thofe  annuities 
made  it  advantageous  to  claim  them. 

But  in  reality  the  appellant  is  not  properly  entitled  to  carry  on 
this  appeal ;  her  right  to  do  fo  is  dependant  upon  the  deed  in 
171 1,  which  was  revocable,  and  was  in  eflPedl  revoked  by  the 
deeds  of  3d  March  1722,  the  final  fettlement  of  the  old  lad.'s 
eftate,  whereby  (he  fettled  her  whole  real  and  perfonal  eftate, 
apon  a  certain  line  of  heirs  of  entail,  and  conHdered  nothing  to 
be  her  eftate  but  the  lands  of  Carnock  and  the  annuity  of  2500 
DKifa.  Thefe,  containing  the  laft  will  and  fettlement  of  the 
deceafed,  mud  be  confidered  as  a  revocation  of  the  former  con* 
ditional  grant  of  the  annuity  of  800O  merks,  made  by  her  when 
(he  was  ottt  of  humour  at  the  decree  of  the  Court  of  Seflion,  and 
Mrhen  (he  intended  to  profecute  an  appeal,  a  purpofe  that  in  the 
remaining  courfe  of  her  life  (he  never  took  any  (hep  to  proceed 
with,  and  confequently  muft  be  prefumed  to  have  relinqui(hed 
upon  after -thoughts* 

After  hearing  counfel,  //  //  order^  and  adjudged  that  the  petition  JudgiueBfi 
mnd  appeal  he  dif miffed^  and  that  the  decrees  therein  complained  of  be  "^ .  ?" 
ijjfirmed  i  and  it  is  further  ordered,  that  the  appellant  do  pay,  or 
eamfe  to  be  paid  to  the  re/pondent,  the  fum  of  50/.  for  his  cofts^  by 
reafim  of  bringing  the  faid  appeal. 

For  Appellant,       P.  Torke.  Will.  Hamilton. 

For  Rcfpondcnt,     Duo.  Forbes.       C*  Talbot. 
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Cafe  129.  James  Maf quis  of  Clydefdale,  an  Infant  of 
Kairos,  tender  Years,  by  James  Duke  of  Hamilton 

l^Ie^'  and  Brandon  his  Father     .         .        •      Appettantsi 

,//7!^74!' Thomas  Earl  of  Doodonald    -        -        -     Refpdndenu 

Et  e  contra. 

ad  Jprii  1726. 

Mitttr.'^A  mtnof,  thouvh  with  coisffnC  of  hit  cutatonf  conid  ooc  gratttilii% 
ahrr  Che  fetdements  ot'  hil  eiUte 

Demtb'hJ.-^St'itteT  could  he  gratuUoufly  alrrr  t^em  on  deaih-l^'d. 

Ttfi/Mr-— A  Utlsie  executed  in  1716,  not  regiftered  in  th.  Rrgifter  of  Tdlnii 
furtaimd  in  172  s  as  a  tide  on  which  to  (crve  heir  of  provifi-  o. 

Return,-^ A.  clauieof  rrrurn  te  the  grantor  of  a  deed  after  failure  of  hnra  omIc^ 
did  not  difable  the  heir  io  puffe^oo  gratoitouilf  to  alter  in  favour  of  k4 
daughrcrfl. 

Defi'tnatitn  Jlmpie.^^Sot  did  s  flrople  deftinatioo  to  bdra  male  ia  fevMil  dccA 
hinder  t^Ji. 

Frefcnftion^^^Bmfe  Infeftmnt.mmligcreditas  yscttis.^^A  bafe  infeftnient  ii  takct 
by  a  fon  on  difpofirons  from  hit  father  in  1653  and  165^.  In  1680  tk 
Ather,  af^er  the  iBO*i  death*  reHgos  theic  laodt  by  «.procttratorj  of  icigaa* 
tioBt  and  takes  nor  charrera  from  the  crown,  onder  which  the  lao4t  m  M 
till  1715,  without  making  up  dtles  under  the  fon's  bafe  infi  ffinoiir  Thi 
obicdion  of  prefer! ^t ion  is  repelled.  An  objedion  that  though  tiM  jlAk* 
fieftmeot  contained  lands  Id  two  counties  it  was  only  regiflcied  im  ^■MKi>' 
pelled.  And  it  i*  found  that  theie  lands  being  liill  in  kmr§ditmt  jifti4 
the  fon,  a  tide  to  them  could  only  be  ro«dc  up  by  1  fcivice  to  bim* 

Apparent  Heir.-^Otkt  pafling  by  an  apparent  heir  three  years  ia  poflelBoo  MC 
liable  to  implement  foch  apparent  heir's  gratuitouf  bond  of  tailzie* 

CMs/^rafifM.— A  deed  is  executed,  by  which  the  gtantor  obliges  hintclf  and  lai 
heics  male,  and  of  tailzie,  provition,  &c.  upon  failure  ot'  heirs  male  of  to 
own  body,  and  Jkirt  maii  of  tb*  dtfcendantt  of  bit  M^,  to  cefigB  the  faaK  ki 
infeftmenfs  to  his  daughteis  and  the  heirs  male  of  their  bodies  irttfaoacdh 
Till  n,  icc^i  io  a  compedrion  between  the  heir  male  of  the  bodf  of  bit 
eldeft  daoghter,  and  a  pcijbn  daitning  u  heir  male  of  the  dcfceadants  of  Vk 
tody,  the  former  is  preffr'nreJ. 
• 

D  T  a  contrad,  in  September  16539,  executed  previous  to  tk 
^  marriage  of  Wm.  Cochran,  eldeft  fon  Qf  Wm,  Lord  CochraOf 
(afterwards  created  Earl  of  Dundonald,)  with  Lady  CatheriiK 
Kennedy,  daughter  of  the  Enl  of  Caffillis,  the  faid  Wm.  Lord 
Cochran  obliged  himfclf  and  his  heirs  to  fettle  the  lands  of 
Ochiltree  and  Cochran,  and  others  in  the  counties  of  Ayr  and 
Renfrew,  upon  William  the  fon,  and  the  heirs  male  of  the  mar- 
riage ;  whom  failing,  to  return  to  the  faid  Lord  Cochran  himfclf, 
and  his  heirs  and  alBgnees  for  eirer ;  rcf<;rving  to  himfclf  his  life- 
rent of  the  whole  lands,  except  tiie  houfe  of  Ochiltree,  and  ao 
annuity  of  5000/.  Scots  for  the  fon's  maintenance  during  bis  fa- 
ther's life ;  and  alfo  referving  a  power  to  redeem  all  die  faid 
eftate,  except  the  lands  of  Ochiltree  and  Trabrough,  upon  pay- 
ment of  ten  merks  Scots.  This  deed  contained  a  procuratory  of 
refignation,  and  a  precept  of  fadne ;  and  after  the  marriage  took 
place,  the  fon  took  an  infeftment  on  the  precept  of  fafine,  but 
took  no  iUp  in  yirtue  of  the  procuratory  of  refignation  in  pco« 
/  curiof 
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curing  new  titles  from  the  Crown  the  fuperior.  Part  of  the 
lands  in  which  the  fon  was  iofeft  lay  in  the  county  of  Ayr,  and 
part  in  the  county  of  Renfrew;  but  hi^fafiiMwas  only  regiftered 
in  Ayrfliire. 

In  January  i6;6,  a  contraA  was  executed  between  William 
Lord  Cochran  and  William  his  fon,  wherebf  the  fon  reconveyed 
to  the  father  the  lands  of  Ochiltree  and  Trabrought  in  confidera- 
tion  whereof  the  father  conveyed  the  lordfhip  of  Paifleyt  and 
other  laq^s,  to  the  fon,  and  the  heirs  male  of  his  faid  marriage^ 
whom  failing,  to  return  to  the  father,  referving  the  father's  life-* 
fent,  with  the  exception  of  ^me  lands  particularly  mentioned^ 
and  with  the  exception  of  an  annuity  of  loooA  Scots,  ifluing  out 
of  part  of  the  lands  for  the  fon's  maintenance  during  his  father's 
life.  This  contrad^  alfo  contained  a  procuratory  of  refignation 
mnd  precept  of  faGne }  but  as  Lord  Cochran  was  himfrlf  only  in- 
feft  bafe  under  the  perfon  from  whom  he  acquired  thefe  lands,  he 
obliged  himfelf  to  procure  his  own  infeftment  to  be  confirmed  by 
the  Crown  the  fuperior.  The  fon  however  only  took  a  bafe  in* 
feftment  under  the  precept  of  faGne. 

A  contrail  was  afterwards  executed,  in  1657,  betwixt  the  fa- 
ther and  fem,  whereby  Lord  Cochran  renounced  the  right  of  re« 
demption  refenred  to  him  in  the  fettlement  1653,  ^"^  ^^  conGder- 
ation  thereof  the  fon  obliged  himfelf  to  give  fecurity  for  20,000/. 
Scots  to  any  of  his  father's  creditors,  or  to  grant  bond  for  that 
Cum  at  his  father's  option :  and  accordingly  in  December  1658 
be  granted  a  bond  to  his  father  for  that  fum. 

The  father  afterwards  in  1659  and  (662  obtained  charters 
from  the  Crown  of  the  lands  contained  in  the  before  mentioned 
conveyances  to  his  fon,  to  him  and  his  heirs  and  affignees  what- 
foever ;  upon  which  charters  he  was  duly  infeft.  And  he  after* 
wards  acquired  other  lands,  the  titks  6f  which  were  taken  to 
himfelf  in  life-rent,  and  to  William  his  fon,  and  the  heirs  male 
of  his  body  in  fee  1  but  as  to  part  of  thefe  purchafes,  particularly 
the  lands  of  Kirkmichael  and  Dalmuir,  the  father  referved  a^  ^ 

power  to  fell  and  difpofe  thereof,  and  to  charge  the  fame  with 
debts  at  his  pleafure  without  confent  of  the  fon.     In  thofe  new 
purchafed  lands,  William  the  fon  took  infeftment  under  the  dif- 
,  pofitions  thereof. 

In  1669,  William  Lord  Cochran  was  created  Earl  of  Dun « 
donald ;  and  in  1679  William  the  fon,  then>  William  Lord 
Cochran,  died  in  the  lifetime  of  his  father,  lt*aving  ifTue  John  his 
eldeft  fon  and  heir,  and  feveral  other  children.  This  John, 
now  John  Lord  Cochran,  made  up  no  title  to  his  father  by 
fervice. 

In  July  1680,  the  Earl  of  Dundonald  executed  a  procuratory  of 
refignation  as  well  of  the  lands  which  he  poiTelTed  in  fee  Gmple, 
as  or  the  la  ^s  in  which  liIs  late  fon  was  infeft,  proceeding  upon 
the  recital  tiiat  *<  be  wib  abfoiute  proprietor  of  the  whole  lands, 
•*  anrl  'i  ii  nowcr  referved  to  him,  fo  far  as  concerned  any  of  the 
*<  lands,  wherein  the  deceafed  William  Lord  Cochran  his  fon  was 
'<  iuleft  in  fcCj  to  difpone  the  fame  at  any  time  in  his  life  to  any 
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*^  pcrfon  he  plcafed,  without  confent  of  his  fon  :'*  He  thereby 
obliged  himfelf  to  re£gn  the  whole  lands  •'  to  and  in  favours  of 
<<  John  Lord  Coch4|h  his  grandfon,  and  the  heirs  male  of  hit 
<*  body  I  whom  failing,  to  William  Cochran  his  fecond  grandfon, 
'*  (father  of  the  prcfcnt  Earl)  and  the  heirs  male  of  his  body ; 
<<  whom  failing,  to  !?!s  3d  and  4th  grandfons  fucceflively,  and  the 
^<  heirs  male  of  their  bodies  ;  whom  failing,  to  the  Earl  himfelf, 
*^  and  the  heirs  male  of  his  body ;  whom  failing,  to  his  heirs 
"  whomfoever,  refcrving  his  own  life-rent  of  thtf  faid  eftate.*' 
It  contains  alfo  this  claufe,  <*  that  the  faid  John  Lord  Cochran 
*^  the  grandfon,  and  the  other  heirs  therein  fubftituted,  (hould  be 
**  obliged  to  pay  and  perform  all  the  debts  and  deeds  of  the  Earl, 
'<  and  that  he  (hould  have  power  to  fell  and  difpofe  of  the  faid^ 
<<  eftate  without  confent  of  his  faid  grandfon  or  the  other  heirs:** 
and  it  contained  a  power  of  revocation.  A  crown  charter  was 
in  confequence  obtained  in  terms  thereof,  with  an  addttirnal 
claufe  to  this  purpofe,  that  **  in  cafe  heirs  female  (hould  fucceed, 
<'  the  eldeft  (hould  exclude  heirs  portioners^  and  they  and  their 
**  defcendants  (hould  afTume  the  name  of  Cochran,  and  carry  the 
*^  arms  of  the  family  of  Dundonald,  or  otherwife  (hould  lofe  their 
**  right  of  fucce(Eon.^'  In  virtue  of  this  charter  John  Lord 
Cochran  took  infeftment  in  the  lands  therein  contained. 

In  November  16S4,  by  a  contrafl  executed  previous  to  the 
marriage  of  John  Lord  Cochran  with  Lady  Sufanna  Hamilton, 
John  Lord  Cochran  obliged  himfelf  to  purchafe  and  obtain  him- 
felf infeft  and  feifcd  as  heir  to  the  faid  William  Lord  Cochran 
his  father  in  all  fuch  ot  the  lands  and  others  therein  mentioned, 
as  his  father  died  lad  vcft  and  fciftd  in,  without  any  power  to  the 
faid  Earl  of  Dundonald  to  difpofe  thereof  in  his  lifetime;  as  alfo 
to  procure  himfelf  infeft  in  other  lands  therein  mentioned,  which 
had  been  purchafed  by  the  Earl  of  Dundonald,  and  conveyed  to 
himfelf  in  lifcreiu,  and  to  William  Lord  Cochran  his  fon  in  fce(a]\ 
and  the  faid  William  Eorl  of  Dundonald  and  John  Lord  Cochran 
thereby  bound  ihcmfcives  and  their  heirs  to  make  refignation  of 
the  whole  lands  aforefaid  for  new  infeftments  thereof  to  be 
granted  to  the  faid  John  Lord  Cochran  and  the  fame  fcries  of 
heirs  fpecificd  in  the  bflmention^'d  charter,  with  the  fame  claufe 
relative  to  heirs  female;  and  William  Earl  of  Dundonald  re- 
nounced and  difcharged  all  the  faculties,  powers,  and  liberties 
referved  to  him  by  the  infeftments  granted  to  John  Lord  Cochran, 
and  the  deceafed  William  Lord  Cochran  his  father,  or  either  of 
them,  and  obliged  himfelf  to  grant  a  feparate  renunciation  of  the 
faid  referved  puwcr  ;  and  John  Lord  Cochran  obliged  himfelf  to 
do  no  a£l  in  prejudice  of  the  heirs  male  of  the  marriage,  refcrving 
always  to  him  as  fiar  of  the  eflate  a  liberty  to  contract  debts,  or 
to  fell  or  difpofe  thereof  for  any  other  caufe  as  he  (hould  think 
fit.  This  contract  alfo  contained  a  provifo,  that  tlu:  rights  for- 
merly granted  by  the  earl  to  his  fon  (hould  not  imply  the  granting 

{<i)  This  conitaii^ed  th:  recital  of  the  procurator j  of  July  1680,  eiecutcd  b|  the  Ivi 
ol  Doadoojld. 
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double  rights,  nor  fubje£l  him  to  double  warrandice.  The  earl 
afterwards  in  terms  of  this  cootrad,  by  a  fcparate  deed  re- 
nounced and  difcharged  all  the  powers  and  faculties  referved  to 
him,  either  by  the  fettlements  upon  William  the  foil  or  John  the 
gfandfon,  and  fuch  renunciation  was  regiftered  in  November 
1684. 

The  earl  died  in  168;^  and  was  fucceeded  in  the  honours  bj 
his  faid  grandfon  John  Lord  Cochr/in.  This  Earl  John  iii  OGto* 
ber  1688,  executed  a  bond  6f  tailzie,  reciting  that  he  inteniL*d  to 
aUer  the  order  of  fnccririon  contained  in  the  infeftmems  of  his 
lands  and  eftates,  and  obliging  himfelf  to  furrender  the  fame, 
to  himfelf  in  life-rent,  and  to  the  heirs  male  of  his  body  ^ 
whom  failing,  to  the  heirs  female  of  his  body,  the  eldefl  heir  fe- 
rn ile  fucceeding  without  divifion  *,  whom  failing,  to  his  brothers 
fuccefTiveiy  in  their  order,  and  the  heirs  male  of  their  bodicfs; 
whom  failing,  to  his  own  heirs  whomfocver,  the  tided  heir  female 
always  fuccerding  without  divifion.  This  deed  contained  prohi- 
bitory, irritant,  and  rtfolutive  claufes,  upon  all  thofe  called  to  the 
fuccel&on,  except  the  heirs  male  of  the  grantor's  own  body :  none 
of  the  deeds  before  mention:*d,  executed  by  the  father  or  grand- 
father of  Earl  John,  contained  fuch  cUufcs  prohibitory,  irritant, 
or  refolutive. 

E'lrl  John  died  in  May  i6qo,  without  being  ferved  heur  to  his 
father,  a$  he  was  bound  to  be  by  the  contrail  1684.  He  was 
fucceeded  by  his  eldtft  fon  William,  the  fcrrcnd  of  that  name, 
£irl  of  Dundonald,  who  was  ferved  heir  in  general  and  in  fpecial 
to  his  father ;  and  upon  fuch  fervice  was  infcft,  but  died  under 
age.  He  was  fucceeded  by  his  brother  John,  who  in  1705  was 
ferved  heir  in  general  and  in  fpecial  to  his  hte  brother,  and 
iofrfr. 

By  marriage  fettlement  in  Mirch  1706,  betwixt  this  Earl  John 
the  fecond,  when  under  a^^e,  with  confcnt  of  hid  curators,  and 
La<"!y  Ann  Murray,  the  earl  f-rttlcd  the  whole  lands  ami  cliatc  be- 
longing to  the  family,  to  himfelf,  and  the  heirs  male  of  his  btdy ; 
whom  f-tUing,  to  his  heirs  mnle  whomfoever,  whom  failing,  to 
his  heirs  and  afTi^nCv^s  whomfoever,  refervin^  a  power  to  alter,  in 
fo  (at  as  he  had  povier  by  any  tailzies  or  dveds  executed  by  his 
predecefTor  . 

In  Odlober  1711,  the  eail  having  only  oiw  fon  of  the  mirriag", 
executed  bonds  of  provifion  to  his  three  daught  rs  in  the  aggregate 
fum  of  16,000/  ftcrlin^  ;  and  upon  the  i6th  of  f^me  month,  he 
executed  oth'-r  bonds  of  provifion  to  his  faid  daughters  for  7000/. 
more,  to  be  a  burden  on  his  h  irs  male  not  defocnded  of  his  own 
body,  and  fucceeding  to  him  in  his  lands  and  edate. 

On  the  /gth  of  December  1716,  he  ejfcuted  a  bond  of  provi- 
fion to  his  faiil  daughters  for  8000/.  oidy,  and  revoked  all  former 
bonds  of  provifioji  granted  to  them.  And  on  the  311!  of  fame 
month,  he  executed  a  bond  of  tailzie,  reciting,  that  oeing  fully 
dctermmed,  failin^j  heirs  of  his  own  body,  or  heirs  male  of  any  of 
the  ('.efcer dints  of  his  own  body,  to  fettle  the  fucceOion  of  his 
eltatc  in  one  perfon  ^  and  that  the  Utnc  might  not  be  divided  by 

O04  the 


$6S  CASES  ON  APPEAL  ftOU  SCOlXAtm* 

the  fucceflion  of  heirs  portioners ;  he  thereforr  bound  and  oblipil 
himfelf  and  his  heirs  of  linCi  male,  conqueft^  and  provifion,  ni 
fucceflbrs  whatfocver,  failing  heirs  male  as  faid  is»  to  provide  ail 
fecure  heritably,  and  to  make  refignation  of  all  and  fundry  laodi, 
lordlhips,  &c.  belonging  to  him  and  contained  in  his  rights  aad 
jnfeftments,  in  the  hands  of  his  immediate  fuperiors^  to  and  ii 
favour  of  Lady  Ann  Cochran »  his  elded  lawful  daughter,  and  the 
heirs  male  of  her  bodyi  whom  failing  to  his  other  dau^htcn 
therein  named,  and  the  heirs  male  of  their  bodies,  whom  failio; 
to  his  other  heirs  male  whatfoever,  whom  failing  to  his  beinor 
affif^nees  whatfoever,  the  elded  heir  female  always  fucocc^ 
without  divifion. 

This  Earl  John  died  in  June  1720,  leaving  VTUIiam  his  oilf 
fon,  and  three  daughters,  Ann,  Sufanaa,  and   Katherine.  b 
1722  Earl  William  was  ferved  heir  male  and  of  line  to  his  father 
and  was  thereupon  infeft.     On  the  3d  of  Auguft  1 722,  be  bcii| 
ftill  a  minor,  with  content  of  fix  of  his  curators,  executed  a  pn* 
curatory,  reciting  the  faid  bond  and  deed  of  tailzie  granted  bylf 
father,  and  that  he  as  heir  ferved  and  retoured  to  him,  ftood  bod 
to  implement  the  fame,  therefore  he  granted  procuratorj  tofif* 
render  the  faid  lands  in  favour  of  his  (ifter   JLady  Ann,  ipii 
failure  of  heirs  of  his  own  body,  and  in  terms   of  the  boodae* 
cuted  by  his  father. 

In  January  1725,  14  days  before  his  death,  Karl  Williaoi*' 
voked  the  faid  procuratory  by  a  deed  figned  by  him  and  tiiraed 
bis  curators  ^  and  he,  fame  day,  executed,  with  coofcai  rf 
thefe  three  guardians,  a  new  fcttlement  of  his  eftate  in  fknmd 
the  refpondent,  his  fucctiTor  in  the  title,  and  the  heirs  male  ef  ks 
body,  whom  failing  to  two  of  his  curators  (who  authorised  hiffl 
to  execute  the  deed),  father  and  fun,  and  with  other  fubftituttooSi 
being  in  favour  of  the  heirs  fucceeding  to  him  in  the  title.  £arl 
William  died  on  the  28th  of  January  1725,  under  age,  and  with* 
out  iffue. 

After  his  death  a  competition  arofe  relative  to  the  property  of 
his  eftates,  between  the  preiVnt  parlies  ;  the  Marquis  of  CJydcf- 
dale,  the  only  fon  and  heir  of  the  faid  Lady  Ann  Cochran,  On 
Cfter  of  William  the  laft  carl,  who  was  married  to  James  Uukc 
of  Hamilton  and  Brandon  in  February  1723,  claiming  under  trc 
bond  of  tailzie,  executed  by  Earl  John  on  the  3ifl  December 
1716,  and  procuratory  executed  by  Earl  William,  contending 
that  the  revocation  and  fubfequent  deed  were  void  ;  and  the  pre- 
fcnt  Earl  of  Diindonald,  the  great  grandfon  of  the  firft  Earl  ci 
Dundonald,  being  defcended  from  the  fecond  fon  of  WiJIiitr. 
Lord  Cochran,  >^ho  died  in  the  lifetime  of  the  firft  carl,  clairr- 
ing  upon  the  revocation  and  deed  executed  by  the  laft  earl  in 
1725,  but  pairicularly  upon  his  charader  of  heir  male  to  the 
faid  William  Lord  Cochran,  the  fon  of  the  firft  earl,  who  hai 
died  infeft  in  part  of  the  lands,  and  whofe  fucceflion  had  ror 
been  taken  up  by  any  perfon  by  fervice  as  heir  to  him  ;  arfi 
claiming  right  to  all  the  other  lands  by  virtue  of  the  lettlen^-cn:* 
of  168c,  1684,  and  1706. 

Ft  let  r^ 
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Brieves  were  take  oot  for  fer?ing  the  marquis  heir  to  the  two 
laft  earlS|  but  oppofition  being  made  by  the  prefent  earl,  both 
parties  brought  their  aftion^  of  declarator  before  the  Court  of 
SelCon,  for  afcertaining  their  feveral  claims  to  the  eflate.     Thefe 
caufes  being  conjoined,  and  being  fully  argued  before  the  Court 
of  SeflioQ,  their  lordfhips,  on  the  i6th  of  December  1725,  "  Found  ThU  Mt 
««  that  by  the  bond  of  tailzie  1716  years,  the  daughters  of  the  P^of«*»« 
«•  grantor  are  called  to  the  fucceflion  in  their  order,  before  any  .pp^cd 
<<  heir  male  not  defcended  of  the  grantor's  body ;  and  found  that  ifom  by  tbe 
•«  William  Earl  of  Dundonald  could  not  on  death-bed,  nor  in  his  l^^^^^' 
'<  minority,  though  with  confent  of  his  curators,  gratuitoufly 
*<  make  any  alteration  of  the  deftination  of  fucceffion  contained 
<<  in  the  faid  bond ;  and  repelled  the  allegation  that  the  alteratioa 
<<  was  onerous  becaufe  of  the  mutual  tailzie)  and  therefore  fuf« 
'<  tained  the  bond  1 7 16,  though  not  regiftercd  in  the  regiiter  of  tail- 
'^  zies  as  a  title  to  the  Marquis  of  Clydefdide  16  fenre  heir  of  pfovi* 
^'  lion }  and  found  that  neither  the  cljufe  of  return  in  the  contraA 
^*  1653  and  1656,  or  difcharge  1657,  nor  the  fubftttutions  in  the 
<<  procuratory  of  refignation  j68o»  or  contrad  of  marriage  1684^ 
<*  did  difable  the  laft  John  Earl  of  Dundonald  gratuitoufly  to  alter 
*'  the  fucceflion  by  a  deed  in  farour  of  his  daughtersi  in  preju- 
**  dice  of  the  heirs  male  of  the  former  in?eftiture : 

**  But  further  foundf  that  the  procuratory  of  refignation  1680  ThltleMri 
'•  years,  and  charter  and  faftne  following  thereupon  in  favour  of  pwt  appoM 
"  William  Lord  Cochran,  joined  with  the  fubfequent  infeftment  J^^.** 
<<  and  poflfeffion  of  his  heirs,  did  not  eflPeAually  eftablifb  in  the 
*<.  perfon  of  the  laft  John  Earl  of  Dundonald  the  property  of  the 
<<  lands  and  eftate,  whereiu  William  Lord  Cochran,  fon  to  the  , 
<*  firft  Earl  of  Dundonald,  died  laft  veft  and  feifed  by  either 
'*  public  or  bafe  infeftments ;  and  repelled  the  allegation  of  pre* 
*<  fcription,  pleaded  for  the  Marquis  of  Clydefdale;  and  alfo  the 
<'  allegation  of  not  regiftration  of  William  Lord  Cochran's  tnfeft* 
**  ments  1653,  ^^  ^^^  regifter  of  faflnes  of  the  Ihire  of  Renfrew^ 
<<  and  that  the  infeftments  165  3  and  1656  were  not  clothed  with 
<<  pofleflion ;  and  therefore  found,  that  the  lands  and  eftate 
<^  wherein  William  Lord  Cochran  died  laft  veft  and  feifed  are 
<*  yet  in  hareditate  jacente  of  th%  faid  William  Lord  Cochran,  and 
"  that  the  prefent  Earl  of  Dundonald  may  ferve  heir-  to  him 
**  therein :  and  found  that  the  Earl  of  Dundonald,  by  fo  fenring 
^*  heir  to  the  faid  William  Lord  Cochran,  pafling  by  Earl  John, 
<*  maker  of  the  gratuitous  bond  of  tailzie  1716,  is  not  by  the  aA 
*<  of  parliament  1695  ohHged  to  fulfil  the  faid  bond  of  tailzie^ 
•«  and  reduced,  decerned,  and  declared  accordingly.** 

Petitions  were  given  in  by  both  parties  againft  this  interlocutor, 
but  the  Court,  on  the  26th  of  January  1726,  <<  adhered  to  their  Appealcl 
•*  former  interlocutor  of  the  1 6th  of  December  laft  ;  and  found  ^«>fl?^yk«A 
•*  that  the  lands  and  eftate,  wherein  William  Lord  Cochran  died  P*^*** 
<^  veft  and  feifed,  to  which  no  title  was  made  up  by  his  fuccef* 
"  fors  by  fcrvicc  or  precept  of  dare  conftat  as  heirs  to  him,  or  by 
**  difpoGtion   from  him,  are  yet  in  hdred'itate  jacente  q{  the  faid 
«<  William  Lord  Cochran    and  that  the  prefent  Earl  of  Dundo* 
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<<  nald  may  ferve  heir  to  him  in  fuch  of  the  faid  lands  ;ind  eftate 
<<  as  are  fettled  upon  heirs  male,  and  found  chat  the  £«arl  of  Dun- 
"  donald,  by  fo  ferving  heir  to  the  f^id  William  Lord  Cochr^m,  and 
**  pafling  by  £arl  John,  maker  of  the  gr,«tuitous  bond  of  tailzie 
*^  17161  is  npt  by  the  adt  of  parliament  1695  obliged  to  tuinl  the 
*<  faid  bond  of  tailzie,  and  remitted  to  the  Lord  v  ulien,  Ordi* 
*<  nary,  to  apply  this  r.nd  the  former  interlocutor,  as  to  the  pAu 
"  ticular  landsi  wherein  the  laid  Lord  Cochran  dic^d  veil  and 
*<  feifed,  and  whereto  a  title  was  nut  tiiabliQicd  in  the  pcrfon  of 
"  any  of  his  fucceflbrs." 

And  on  a  petition  for  the  Earl  of  Dundonald,  their  lordHiips 
on  the  28th  of  January  1726,  <^  repelled  the  alie)7arion  pieadrd 
*'  for  the  Marquis  of  Clydefdale  upon  the  bond  of  tailzie  i6ti8, 
*<  as  being  li.^ble  to  the  fame  objedions  as  the  bond  of  tailzie 
<<  1716,  and  altered  by  the  contra£l  of  marriage  i;o6  yean; 
"  but  fuperfeded  to  determine  what  heir  (hould  be  li<^tiie  to  tbe 
<<  debts,  until  the  fcrvices  be  expeded,  leaving  the  creditors  to 
*<  purfue  the  reprefentatives  of  thcii  debtors  as  accords  {a),** 

The  original  appeal  was  brought  by  the  Marquis  of  ClyJefdak 
from  ''  part  of  two  interlocutors  of  the  Lord3  of  S.flion  of  the 
*<  1 6th  of  December  1725,  and  26th  of  January  thereafter  ;  aod 
*<  from  the  whole  interlocutor  of  the  28th  of  the  fame  month." 

And  the  crofs  appeal  by  the  Earl  of  Dundooald  from  *^  othtr 
**  parts  of  the  faid  two  interlocutors  of  the  i6th  of  December  aod 
««  26th  of  January." 

On  the  Original  Appeal — Heads  of  the  Argument  of  tbe  Ap^Dcad 

the  Marquis. 

By  the  fettlements  made  upon  William  Lord  Coclir  »n,  by  lili 
father  the  firfl  Earl  of  Dundonald,  it  was  optivinal  to  him  to  tAe 
infeftments  in  thtfc  prrmifes,  as  holdinii  them  tithri  iin.-n-ili- 
ately  of  the  crown,  or  of  tlic  grantor.  William  the  r^>ii  chi  fr  the 
laft,  but  he  was  at  liberty  any  time  afterwards  to  take  n.-w  intcfr- 
ments,  holdii)g  the  lands  icDintdiatcly  from  the  crown,  anti  fu:h 
new  infeftments  would  have  rendered  liic  former  bale  iiiUftm-irs 
void  and  uC  Itfs,  and  ellabliihed  a  compete  right  in  hist  pcrl.»n, 
and  thofe  bafe  infeftments  could  nsverhivc  been  taken  up  hv  .inv 
of  his  after  heirs.  But  William  the  fon  not  having  tiki  !■  il'ih 
infeftments  from  tie  crown  in  his  life,  John  his  fon  and  hrn  c-  u'.l 
not  do  fo  upon  the  former  procurator ies,  lor  thofc  wrrc  \oid  'y 
the  death  of  the  grnntee.  He  had  no  way  to  loppiv  tlti.s  but 
cithtr  by  compelling  William  the  father  by  an  action  at  j^a  f>> 
grant  a  new  procuraiory,  or  by  William  the  father  cxccutin^j  cue 
volunt.<rily.  William  ti»t  father  chofc  this  lall  method,  ar;d  :i 
1680  made  a  feillement  of  the  fame  premifcs  10  Jc)hn  ihe  ^rau^- 
child,  who  had  fhe  only  right  by  the  firft  icitlcmcnt,  limited  10  rhc 
fame  heirs,  containing  a  proeuratory  of  rrfignancn  ;  which  bit 
prt)Curarory  was  m<ide  ufe  t  f,  and  a  charter  grantr<l  by  thecro*i 
tiitrcon,  and  John  the  grandfon  was  thereupon  infcit  ^   and  upon 
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this  title  the  eftate  has  been  ever  fince  pofleflTed/  and  the  feveral 
defcendants  ferved  heirs  thereupon.  It  cannot  be  denied,  but 
that  if  John  the  grandfon  had  commenced  an  adion  againft 
William  the  grandfatheri  and  obliged  him  to  grant  a  procutatorjr^ 
it  would  have  been  good,  and  the  charter  from  the  crown  well 
founded  \  and  it  fecms  to  be  a  ilrange  di(tin£lion  to  fay  fuch  pro- 
curatory  would  have  b<ren  good  if  he  had  been  forced  to  do  it  bj 
fuiti  but  not  good  where  he  fubmitted  to  do  it  without  fuit. 

The  infeftmtnts  of  1653  and  1656,  in  favour  of  William  the 
foDy  never  having  been  completed  and  made  public  by  poiTciQoo^ 
and  the  infeftment  1653  not  recorded  in  tiie  regifler  of  fifiues  for 
the  (hire  of  Renfrew,  where  a  confiderable  part  of  the  lands  lie, 
the  public  inf^fiment  of  1680  in  favour  of  John  Lord  Cochran  is 
preferable,  as  being  a  complete  deed  attended  with  pofleflion. 

The  conveyance  of  1680  proceeds  upon  a  recital  of  full  powers 
rcferved  to  William  the  father  to  difpofe  of  the  eftate  at  pleafure ; 
and  W|he  powers  might  have  been  contained  in  diftinA  deeds, 
thoug|l^ilhey  are  now  not  to  be  found,  the  law  at  this  diftance  o£ 
time  prefumes  there  were  fuch  deeds,  aiid  fuch  deeds  mud  have 
been  fubfiiting  at  the  time  of  the  marriage  iettlement  1684,  for 
they  are  then  recited  \  and  it  cannot  furely  be  imagined  but  that 
the  counfel  for  the  lady  would  fee  the  Deeds  there  recited  ;  and 
after  fo  long  a  term  as  forty  years,  the  law  difpenfes  with  not 
producing  them ;  the  rather,  that  thefe  powers  have  been  ex« 
prefsly  acknowledged  by  John  the  grandfon,  the  only  perfon  who 
could  be  by  them  prejudiced,  and  his  acknowledgment  is  fufficient 
proof  againft  all  fucceeding  heirs*  ^ 

This  eftate  having  now  been  poirefled  by  virtue  of  the  infeft-^ 
meots  168O1  and  fubfequent  infeftments  following  thereupon, 
there  is  a  pofuive  prefcription  eftabliflied,  which  empowered  the 
l^ft  Earl  John,  upon  thcfooting  of  thofe  titles,  to  difpofe  of  the 
eftate  at  pleafure ;  and  likewife  a  negative  prefcription  againft  the 
pretended  feparate  fettlement,  as  is  clear  by  the  a£l  of  parliament, 
161 7,  c.  12.  anent  prefcription  of  heritable  rights. 

By  the  zQ,  of  parliament  1 695,  c.  24.  any  apparent  heir  pafling  by 
another  heir,  who  had  been  three  years  in  poflenion,  is  obliged  tj^ 
fulfil  the  deeds  of  the  intermediate  heir,  whom  he  pafTes  by,  and 
therefore  the  refpondent  cannot  make  up  titles  to  any  lands  which 
belonged  to  William  the  fon,  without  pafling  by  John  Earl  of 
Dundonald,  grantor  of  the  detd  1716,  who  was  more  than  three  • 
years  in  pofleiDon,  and  therefore  he  mud  fulfil  that  deed  in  favour 
of  the  appellant. 

Argument  of  the  Refpcttdenty  the  Earl  of  Dundonald. 

Though  an  heir  has  it  in  his  choice,  whether  he  will  ferve  to 
his  anctftor  or  not,  and  during  his  life  no  remoter  heir  can  quar- 
rel his  pofTcflion  \  ycrt  if  he  does  not  ferve  heir,  and  thereby  make 
up  a  lawful  title  to  the  eftate  that  was  in  his  ancedor,  the  next 
fucceeding  heir,  after  his  deceafe,  may,  by  the  law  of  Scotland, 
ferve  heir  to  that  ancedor,  and  will  be  thereby  entitled  to  the 
eftate,  as  if  the  preceding  heir  had  never  exided.     And  before  the   ^ 
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zfk  i6^Si  no  debt  oor  deed,  for  whatever  valuable  Gonfiderttion, 
of  fuch  perfon  who  did  not  ferve  heir,  could  have  been  effedaal 
againft  the  next  fucceflbr,  ferving  heir  to  the  anceftor  infeft ;  and 
it  is  pUin  John  Lord  Cochran  the  grandfon  was  fenfible  that  an* 
lefshe  ferved  heir  to  his  father,  he  had  not  a  lawful  title  to  bii 
cftate;  for  by  his  roarriage  fettlt^incnt  1684  (to  which  his  gramU 
father  was  a  party,)  he  covenanted  to  obtain  himfelf  infeft  as  heir 
of  his  father,  in  the  lands  wherein  his  father  died  inveftedj  with* 
oat  any  referved  power  to  his  grandfather. 

Though,  as  the  law  then  flood,  the  procuratories  16^2  ^nd  1656 
in  favour  of  William  Lord  Cochran,  could  not  have  been  ufed 
after  his  death,  but  mud  have  been  renewed  to  his  heir  ;  yet  the 
perfon  to  whom  they  were  to  be  renewed,  muft  firft  have  beca 
a£tually  ferved  heir,  before  he  could  have  been  entitled  either  to 
fue  for,  or  even  receive,  a  performance  of  Earl  William's  obliga* 
tion  to  renew  the  faid  procuratories ;  but  in  this  cafe  the  prociin* 
tory  1680,  was  fo  far  from  being  a  renewal  of  thofe  of  ijiCfi  and 
1656,  that  it  does  not  only  not  mention  then,  but  is  a^Siicfl 
oppofition  to  them ;  for  by  the  procuratory  1680,  tlie  earl  n* 
ferved  a  power  in  himfelf  ^<  to  fell  the  eftate,  or  charge  it  wid^ 
<<  debts;**  whereas  by  the  former  procuratories  the  fee  £apk 
was  abfolutely  veiled  in  his  fon,  without  any  power  at  all  rcfani 
to  himfelf.  But  if  the  procuratories,  1653,  and  1656,  had  bcfi 
renewed  to  John  Lord  Cochran,  as  heir  of  his  .father^  yet  hisfi* 
tber's  bafe  infeftments  would  not  have  been  thereby  extin|roiflMd 
or  confolidated,  unlefs  he  had  alfo  been  ferved  heir  fpecially  It 
thofe  bafe  infeftments  of  his  father,  and  been  infeft  bimfrlf 
thereon,  or  had  taken  the  other  method  of  being  infeft  by  precept 
of  c/are  conjldt, 

William  Lord  Cochran  had  poflcHion  two  ways,  firft  by  tht 
poffcffion  of  his  father,  whofc  life-rent  was  referved,  and  in  the 
eye  of  the  law  the  life-renter's  poflVffibn  is  the  poflcflioii  of  the 
fiar:  fecondly,  William  Lord  Cochran  was  in  adlual  pofie(Eoii| 
of  part  of  the  eftate  which  was  allotted  to  him  for  his  msinte- 
nance,  and  which  was  all  he  could  be  in  the  adlual  poiTeflion  of 
during  his  father's  life  ;  and  in  the  next  place,  bafe  iiifeftmeDrSf 
though  neither  recorded  nor  followed  with  pofTcinon,  are  good 
againft  the  grantor,  and  preferable  to  any  fuhfequent  infcfimcnt 
made  without  a  valuable  confulcration,  and  in  ihia  cafe,  the  in* 
feftmcnt  1680  was  voluntary,  and  from  the  grantor  of  the  prlur 
bafe  infeftments  to  his  heir  apparent,  who  thereby  became  liabk 
to  make  good  the  deeds  of  the  grantor,  and  confcquenrly  thofe 
very  deeds  of  1653,  and  1656. 

It  may  be  reafonably  prtrfumed,  that  the  earl  had  forgot  that 
he  had  by  the  deed  1657  difcharged  all  the  powers  he  had  re- 
ferred by  t!\e  deed  1653  ;  but  both  the  earl  and  his  prandfon  foon 
afterwards,  in  efFcft,  acknowledge  thit  recital  to  have  been  1 
miQ  ikt*,  when  by  the  deed  1684  the  grandfon  becomes  bound  to 
make  up  his  titles  to  the  lands  wherein  his  father  had  been  iricri; 
and  in  the  rlaufc  of  warrandice  in  that  deed,  the  carl  excepts  thi 
li^liTs  formoil)  granted  by  him  to  his  fon  j   both  which  had  bcca 
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.  QMdlefty^tfll  the  earl  Ind  the  referved  powers  pretended ;  but 

^^^^^^  poweArecited  to  hare  been  referred  to  the  earl,  can  only  be 

conftnied  to  be  the  power  of  felling  or  mortga^ng  the  lands  of 

Ktrkmichael  and  Dalmuir,  which  the  earl  had  referved  to  himfelfy 

in  the  infeftments  of  thofe  lands  to  his  fon. 

Prefcription  can  only  run,  for  a  title,  under  which  there  has 
been  an  uninterrupted  poflcflion  of  40  years ;  or  againft  a  title^ 
Under  which  there  hath  been  no  claun  for  40  years ;  but  in  this  - 
cafe,  the  perfons  who  iHlTe  been  in  pofleiEon  for  40  years  paft» 
have  had  both  rights,  that  is  to  fayi  the  ri^ht  of  pofleffion  as  heir 
male  of  William  Lord  Cochran,  (an  heir  being  legally  entitled  to 
polTeflion,  though  he  be  not  fcrved  heir,)  and  the  right  now  claim- 
ed  by  the  marquis  under  the  infeftment  i62o  ;  and  therefore,  at 
the  pofltffion  has  been  all  along  held  by  the  fame  perfons  under 
both  titles,  no  prefcription  can  run  for  one  title,  againft  another 
title  in  the  same  perfon,  at  the  fame  time.  Befides,  one  of  thefe 
titles  is  but  lately  defcended  to  the  prefent  earl,  who  could  not 
claim  it  during  the  life  of  any  of  the  former  earls,  and  it  is  a 
maitm  in  It^w^  contra  non  valentem  agere  non  currit  prefcriptio  s  and^ 
if  he  had  been  valens  agere,  he  was  a  minor. 

The  marquis  contended,  that  by  ilie  a£l  1^959  c  24.  a  per- 
fon who  pafles  by  his  immediate  anceftor,  and  fenres  heir  to  a 
remoter,  is  liable  for  the  debts  and  deeds  of  the  anceftor  pafled  by, 
and  therefore  if  the  prefent  earl  ferved  heir  to  William  Lord 
Cochran,  and  pafied  by  Earl  John  the  iirft  and  fecond,  he  was 
obliged  to  perform  their  deeds ;  and,  confequently,  to  perform 
the  bonds  of  tailzie  1688,  and  1 7 16,  which  they  made.  But  the 
^de  of  this  ftatute  is  "  An  a£l  for  obviating  the  frauds  of  appa- 
••  rent  heirs :"  and  the  preamble  is,  "  confidering  the  frequent 
^  frauds  and  difappointments  that  Creditors  fuffcr,  through  the 
^  contrivance  of  apparent  heirs  in  their  prejudice ;  and  for  remedy 
<*  thereof,  ordains/' &c.  Now  though  the  words  of  the  a£l  are^ 
debts  and  deeds  in  general,  yet  from  the  title,  preamble,  and 
^holc  tenor  of  the  aS,  thefe  muft  be  conftrued  to  be,  debts  and 
deeds  for  a  valuable  confideration,  but  not  deeds  merely  gra- 
tuitous. 

On  the  Cr^ft  Appeal. ^^Heais  of  the  Argument  rf  the  Earl  cf 

Dundonald, 

Sappofing  Earl  John  the  fecond  had  a  power  of  altering  the 
fucceilion  of  the  eitate,  yet  he  had  not  done  it  by  the  bond  17169. 
which  recites,  **  that  he  had  determined,  failing  heirs  male  of 
*<  his  own  body,  or  heirs  male  of  any  of  the  defcendants  of  his 
**  body,  to  fettle  the  fucceilion  of  the  eftate  in  one  perfon,  that 
^  the  fame  might  not  be  divided  amongft  heirs  portioners,  and 
«<  therefore  he  obliged  himfelf,  and  his  heirs  of  line,  and  heirs 
<*  male,  failin>T  heirs  male  as  faid  is,  to  make  furrender  of  all  bis 
««  lands  contained  in  his  infeftments  thereof,  for  new  infeftments 
^*  to  be  granted  to  his  eldeft  daughter,  and  the  heirs  male  of  her 
**  body,''  &c*  And  then  be  <<  appoints  his  three  daughtersf 
^  fuccef&vely,  to  be  heirs  of  tailzie  and  provifion,  to  him  and  to 

««  the 
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'<  the  heirs  male  of  his  body,  or  heirs  male  of  the  dfApDilaiits  tf 
<'  his  body,  in  the  fatd  lands,  with  power  to  tbrarm  take  oiKt 
**  bricveb  and  obtain  themfelves  fenred  heirs  and  infefr  tfaetein  * 
Now  it  is  plain,  by  the  words  of  this  bond,  thiit  the  daoghtcrs  of 
Ear]  John  are  not  called  to  the  fucceflion,  till  failme  of  heirs  male 
of  the  defcendants  of  his  body,  which  has  oot  vet  happened  ;  for 
the  prefent  earl  is  thr  Inir  male  of  Larl  William,  who  was  de- 
•  fccndant  of  the  body  of  the  faid  EafJ  John  ;  and  it  is  plain,  that 
the  intention  of  the  bond  is  only  to  preftnt  the  divi^Q  of  the 
cftate  amon^  co-heireiTes,  which  would  never  happen  till  failure 
of  all  the  heirs  male,  to  whom  it  was  limited  by  the  former  fet< 
dements.  And  this  is  con6rmed  by  the  claufe,  which  cmpoweii 
the  daughters  to  obtain  themfelves  infcft  by  brieves  and  fervice^ 
which  method,  by  the  law  of  Scotland,  they  could  not  purfne 
until  failure  of  all  the  heirs  male,  who  were  preferred  to  them  in 
the  former  infeftments.  But  the  reafon  of  Earl  John's  makinj 
this  bond,  was  to  fupply  a  defe£k  in  his  marriage-fcttlement  1 706, 
which  had  not  provided  that,  in  cafe  oTthe  defcent  of  the  cftate 
to  heirs  female,  the  eldeft  fliould  fucceed  without  diviGon,  is  had 
been  done  in  all  the  former  fettlements. 

Argument  of  the  Refpondent  the  Marquis. 

John  Earl  of  Dundonald,  the  marquis's  grandfather,  had  an 
undoubted  right  to  limit  the  fuccefiion  of  the  eftate  to  his  own 
right  heirs;  for  though  by  feveral  of  the  former  fettleitients  the 
limitations  were  to  heirs  male,  yet  thefe  containing  no  prohibi* 
tory  or  irritant  claufes,  the  faid  earl,  or  any  other  of  his  prede- 
ceffbrs,  had  power  to  alter  thofe  fettlements ;  and  as  this  was 
done  by  John  firfl  Earl  of  Dundonald  in  anno  i68&f  fo  it  was  e(« 
fe£lually  done  by  the  marquis's  grandfather,  by  the  faid  deed  to 
1 7 16,  whereby  the  edate,  upon  failure  of  iflue  male  of  Earl  John's 
body,  was  limited  to  his  eldeft  daughtf  r  and  the  heirs  male  of  her 
body,  and  the  marquis  being  the  heir  male  oi  her  body  is  well  en- 
titled to  the  faid  eftat^,  and  the  fame  ought  to  be  decreed  to  him. 

A  fettlement  made  by  any  perfon  upon  his  heir  apparent,  with 
feveral  remainders  over  toother  perfons,  and  upon  failure  of  them 
to  return  to  him  and  his  right  heirs,  is  no  more  than  a  fimple 
deftination  or  nomination  of  feveral  heirs,  and  upon  failure  of 
them  to  the  grantor's  right  heirs,  and  confequently  is  no  bar  to 
any  alienation  or  alteration  by  any  of  the  re(naindeif-men.  What-* 
ever  efFcfl  a  claufe  of  return  might  have  to  the  perfons  in  whofe 
favour  the  laft  limitation  is  made,  or  fuch  claufe  of  retarn  con- 
ceived, it  can  operate  nothing  in  favour  of  any  of  the  intermediate 
heirs  v/ho  are  prior  to  the  laft  limitation,  the  perfons  to  whom 
the  fame  is  to  return  can  only  have  the  benefit  of  it,  that  is  the 
marquis,  who  is  the  right  heir  of  the  faid  William  Earl  of  Dun^ 
donald ;  and  whatever  benefit  the  claufe  of  return  can  occafion 
will  be  in  favour  of  him  and  him  only*  And  (ince  he  does  not 
complain  of  any  prejudice,  none  of  the  intermediate  heirs  can 
take  any  benefit  of  that  claufe  of  return,  efpecially  Cnce  their 
claim  is  to  defeat  the  very  perfon  in  whofe  favour  the  cbufe  was 

inferted* 
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Infcrrted.  Thofc  deeds,  1653,  1656,  and  1657,  '^^  which  the 
ciaufes  of  return  are  inferted,  are  not  the  fubfiding  titles  of  tht 
cftate,  they  were  varied  and  altered  by  the  after-deed  1080, 
whereby  the  eftate  was  fettled  by  the  firft  Earl  William  upon 
John  Lord  Cochran  his  grandchild,  and  the  feveral  perfons  there- 
in named,  without  any  claufe  of  return. 

It  is  the  general  rule,  by  the  law  of  Scothnd,  that  no  fettlement 
of  this  kind,  where  no  prohibitory  claufe  is  added,  will  prevent 
any  alteration  in  the  order  of  fuccefCon,  cfpecially  when  the  alter- 
Btion  is  in  favour  of  the  tight  heir  defcending  of  that  very  mar- 
riage; nor  Is  there  any  particular  thing  in  this  cafe  that  can  fet  afide 
the  general  rule,  and  fuch  fettlement  is  only  confidered  as  done  for 
valuable  confideration,  in  fo  far  as  concerns  the  heirs  of  the  mar- 
riage :  but  is  entirely  voluntary  as  to  all  other  heirs  ;  and  Wil- 
liam the  father,  by  the  deed  16S4  releafes  all  power  he  had  over 
the  eltate  ;  and  John  the  grandchild  refcrves  to  himfelf  an  abfo- 
lute  power  of  alienation,  and  charging  the  premifes  with  debts  t 
fi>  Earl  John,  the  appellant's  grandfather,  by  his  marriage-articles, 
rr  ferved  a  power  of  alteration,  and  has  accordingly  executed  that 
by  the  deed  1716. 

Earl  John  intending  to  limit  the  eftate  to  his  own  daughters,  in 
priority  to  his  collateral  heirs  male  executed   the  deed   in   1716, 
whereby  he  obliges  himfelf,  his  heirs  male,  of  taillie,  proviGoni 
&c.  upon  failure  of  heirs  male  of  his  own  body,  and  the  heirs 
male  of  the  defcendants  of  his  own  body,  to  furrender  the  eflates 
in  favour  i.f  the  marquis's  mother,  and  her  fillers  refpectively  in 
tail  male,  that  is,  in  cafe  there  fliould  be  no  iflue  m^le  of  Earl 
John's  own  body,  nor  heirs  male  of  the  body  of  any  iffue  male  of 
his  body,'  in  e  »ch  cafe  his  daughters  were  to  fucceed  in   priority 
to  his  collateral   heirs  m-tle,  efpecially  fince  he  obliges  his  heirs 
male  to  make  tins  furrender,  which  could  not  poflibly  have  any 
effect  in  cafe  he  had  it  in  view,  as  the  prcfent  Earl  of  Dundo- 
natd  pretends,  that  his  heirs  male,   though  not  defcended  of  his 
own  body,  were  to  fucceed  before  his  daughters ;   then  the  deed 
was  of  no  ufe,  nor  could  any  heir  male  be  compelled  to  have  com- 
pleted  the   title.     By  the  deed  1716,  in  cafe  of  failure  of  iflue 
male  of  the  marquis's  mother  and  her  fifters,  the  next  immediate 
remainder  is  to    Earl   John's    heirs  male,  which  (hews   plainly 
that    he  intended  his  daughters   Ihould  take  fird,  and  that  his 
heirs  male   were  only   to  fucceed  upon  failure  of  iffue   male  of 
his  daughters  ;    and   yet,    by    the  earl's  con(tru£lion,  the  heirs 
male  are  to  fucceed  -before  the  daughters,  and  ,theirright  only  to 
commence  upon  failure  of  the  remoteil  heirs  male  of  Earl  John. 
When  the  eflates  are  limited  to  the  collateral  heirs  male,  Earl 
John  charged  his  eftate  with  the  payment  of  16,000/.  as  the  for- 
tunes of  his  three  daughters,  and  likewifc  charged  it  with  7000/. 
more,  in  cafe  the  eltaie  fhould  defcend  to   any  heirs  male  but 
thofe  of  his  own  body  ;  but  having  varied  the  former  limitations, 
and  thereby  fetiled  his  edate  upon  failure  of  iffue  male  of  his  own 
body  up  )u   his   daughters,    he   diminiihcd    iheir  fortunes,  and 
charged  the  eftate  only  with  8oocA    The  marquis  not  only  claims 
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bf  virtue  of  the  deed  in  1 716,  but  by  the  fettlement  t6B9,  what* 
by  the  eftate  i8  limited  ro  the  heirs  female  of  Earl  John  the  graad« 
foif  upon  failure  of  heirs  male  of  his  body ;  and  the  laJk  Ead 
William  dying  without  ifTuey  the  heirs  male  of  Earl  Joho  failed, 
and  the  eftate,  by  virtue  of  that  limitation,  defcended  to  the 
marquis ;  as  the  eldeft  fon  of  the  eldeft  heir  female  of  Earl  Johs 
the  grandfather. . 

There  is  no  law  requires  any  deed  of  entail,  either  €0  be  com* 
pleted  by  infeftment,  or  recorded  during  the  grantoi^s  life;  ami 
this  deed  not  being  in  favour  of  the  Earl  of  Dundonald,  he  mnft, 
as  the  collateral  heir  male,  be  bound  by  the  fererad  corenaatfr 
therein. 

There  was  no  valuable  confideration  granted  by  the  Earl  of 
Dundonald  for  the  revocation  executed  by  Earl  William  on  deatb* 
bed;  the  prefent  earl  did  entail  his  eftate,  failing  heira  male  of 
his  own  body,  to  the  faid  earl  and  the  heirs  male  of  hia  body,! 
few  days  before  he  died,  when  it  waa  obvious  be  could  neidier 
live  to  enjoy  the  eftate,  nor  have  heirs  procreate  of  his  body ;  and 
the  deed  17 16  being  completed  by  the  death  of  Earl  William  tk 
infant,  without  any  need  of  further  delivery,  the  fame  became 
irrevocable ;  and  the  procuratory  of  refignation,  granted  by  the 
laft  earl  in  1722,  being  granted  purfuant  to  the  deed  17 16,  aal 
completed  by  delivery,  could  not  be  revoked  by  him.     All  tfaifc 
deeds  were  not  only  granted  while  the  faid  earl  waa  on  deaik- 
bedy  but  likewife  while  he  was  a  minor ;  and  no  minor,  even  wik 
confent  of  his  guardians,  can  alter  the  former  fettlementa  of  Mf 
eftate,  and  more  efpecially  in  this  cafe,  when  the  lad  earl,  aHW 
time  of  granting  thofe  deeds,  was  abfolutely  incapable  by  picCM 
of  Hcknefs,  and  the  efFedts  of  a  raging  fever;  and  tfaefe  dedl 
were  only  authorized  by  three  guardians,  two  of  whom  had  t 
very  direfl:  and   manifeft  intcrcft :  for  upon  the  failure  of  the 
refpondent  without  male  ifTue,  the  eftate  would  defcend  to  tkefc 
two  guardians,  the  father  and  fon,  in  whofe  houfe  the  eart  wai 
then  kept,  and  by  whom  thofe  deeds  were  in  a  very  cztraocdioaiy 
manner  procured  from  him. 

After  hearing  counfel,  //  //  ordered  and  adjudged^  thai  as  vJl 
the  original  appeal  of  the  Marquis  of  Clyde/dale^  as  the  crofs  offei 
of  the  Earl  of  Dundonald  he  difmijfed ;  and  that  the  fever al  inttrlt 
cutors  in  the  faid  appeals^complained  of  be  affirmed. 


For  the  Marquis  of  Clydefdale, 
For  the  Earl  of  Dundonald^ 


P.  rorke.       Dim.  iWw. 

Ro.  Dundas, 

C.  Talbot.        J.  Fffgufii^ 
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Sir  Alexander  Cuming  of  Culter,  Baronet, 
Elded  Son,  Executor,  and  Affignee  of  Sir 
Alexander  Cuming,  de.ceafed         -         -    Appellant  f 

James  Fergufon  Efq.^  of  Pitfour        -        *     ^/p^^^dl^U 

23//  4tiril  l^^6. 

Siitk  Sea  Ccmpany,^»Aif  7  do.  i.  ^r.t.«-Ati  herieabie  bond  !•  granted' t^ 
'  coofidcratiou  of  transferriog  a  fum  of  ^outb  Sea  ftock»  mi  tht  tkgn  mmt 
tpenimw  of  tin  bmki  i  J^X  *  ^W*^  oUigation  the  frsntee  wat  entitled  V^ 
Uaiuur,  at  faid  opening  or  any  time  thereafter,  on  three  dayi  eidvortiffm 
ment ;  by  •»  s^  ^f  parliamenc  all  contract  for  the  fale  of  ftock  not  pir« 
formed  by  a  certain  day  were  to  be  regiftered,  or  pcherwile  void  :  T^ 
liock  waa  not  transferred  at  theofeniog ;  the  bond  was  ;egiA|fed  in  due  tiiae^ 
buc  not  the  fep«r4te  obligation.  In  a  leduftiou  it  is  found  relevant  to  redtfln 
(he  bond,  that  the  transfer  wis  not  made  ac  the  opening  at  fjjkcified-in  th«  bofld^ 
Ac.  and  the  defence  on  the  fepar»t9  agrecingntii  jef^lled,  it  npt  bfing  ii|iflf|^ 
in  termi  of  the  aQ  qf  pi^liasient. 

But  at  the  bar  the  parties  made  an  agreement  that  the  bon4  ^lonldbe 
good  for  part  of  the  fum,  and  on  their  agreie^nt '  the  intcrtoMUifioiri  acf 
teverfed,  and  the  bond  ordered  to  be  effeOual  tor  thf  t  .fum. 

A  BOUT  the  latter  end  of  Ji^ne  1720,  39  agreeiqeot  .W99 
^^  entered  into  at  Londoo,  between  the  appellant's  late  fatherp 
4tQd  the  lefpondent^  for  Afi  f?le  of  5^00/.  South  Sea  dock*  Ori 
the  5th  of  July  thereafter  the  refpondent  graiited  ap  bentable 
4>ond  over  his  eilates  in  Scotland^  to  the. late  Si^  Alexander 
Cuming,  the  peifonal  obligation  of  whipb  w^s  lathe  ^oUoy^qg 
Pterins : 

V  Be  it  known  to  all  mep^ive  Mr.  Jaiass  Fergufoo  of  Pitfou|rp 
'*  Forafmuch  as  Sir  Alexander  Cuming,  Baronet,  ha^  of  thif 
.*<  date  granted  sn  oblij^acion,  to  transfer  ta  me,  my  hcirSf  and 
*<  afligns  the  fum  of  500/.  original  (lock  of  the  Soi^th  Sea,  at  thi 
*<  next 'opening  of  the  Company* s  books ^  ^nd  that  together  ^^th  the 
<*  dividend  of  the  faid  (lock,  upon  my  gtantingpf  thefe  pre/entf 
f^  for  the  price  of  the  fame ;  therefore  1  bind  and  oblige  m^^ 
•<<  my  heirs,  and  fucce/Tors^  to  content  and  pay  to.  thje  ^cl 
^'  Sir  Alexander  Cuming,  his  heirs,  executors,  gdminil^atorsi  f>r 
^  afligns  in  JLondon»  oir  or  befgr^e  ti;^e  ifl;  of  ])tlarch  nexX  enfi^^g 
'^  5500/.  Qerling,  as  the  confideration  mooey^  or  price  of  ,^e  ,£44 
.  '<  Rock,  at  the  rate  of  1400/.  for  each  hundred  of  ftock;  together 
<<  with  joco/.  of  penalty  in  cafe  of  failure,  and  annual-rent  pf 
''  the  faid  principal  (jam  during  the  fifit  payment  ^fter  the/a|4 
**  term  of  payment.'* 

Of  the  fanoe  date,   the  refpondet^t  receiKcd  &om  Sir  I^Xcfir 
ander  Cuming  a  note  or  obligation  in  thefoUowiug  terms:        ^ 

<<  I  Sir  Alexander  Cuming,  ^arooet,  oblige  me,  nay  ^\rfp 

^*  execntors,  and  adminiftators,  to  transfer  to  Mr.  Jamqs  F^gii- 

**  fon,  his  heirs»  or  afligns,   500/*  .fterliug  of  original  South  Sea 

c*'.  ftockf  and   that  at  the  next  opening  of  the.  Company's,  boojps 

•/  or  any  time  tkereaftety  on  three  days  advert'ifementf  having  received 
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*'  the  value  of  him  by  bond  of  this  date,  and  I  hereby  declare 
<«  that  he  is  entitled  to  the  dividend  on  this  dock." 

The  rcfp<  ndent  foon  after  went  to  Holland,  from  whence 
he  wrote  fundry  letters  to  the  appellant's  father»  which  were 
founded  on  in  the  aQion  that  arofe  between  the  parties.  lo  a 
letter  dated  the  26i\i  of  July  1720,  the  refpondent  writes  that  he 
ihtended  to  be  in  London  by  the  opening  of  the  books,  and 
fays,  *<  if  you  can  fell  me  500/.  or  1000/.  on  the  fame  terms  ydo 
*<  did  the  lad,  I  will  be  your  merchant."  In  another  letter  datej 
the  27th  of  Auguft,  the  refpondent  writes,  **  I  took  a  preminoi 
«(  of  20  per  cent,  on  your  (lock  to  give  the  refufal  of  it  at  1500^ 
<<  I  wifh  it  be  required-"    By  a  letter  of  the  6th  of  Scjptember» 

'he  informed  Sir  Alexander  that  he  was  far  from  repentio|(  of  his 
bargain,  and  though  he  was  upbraided  by  letters  from  Scotlaad 
for  the  bargain  he  had  made,  yet  he  was  furc  he  would  oefer 

;i£dniiplatn  of  Sir  Alexander.     And  on  the  24th  of  Septemba, 

.  when  (locks  were  finking,  the  refpondent  Wrote  that  he  ftill  coo* 
tinued  to  have  fo  good  an  opinion  of  them,  that  he  wiflied  tbt 

.all  the  money  he  had,  or  could  command,  were  drowned  iatk 
South  Sea  at  the  then  current  price. 

Sir  Altxander  Cuming  did  not  transfer  to  the  refpondent  tbe 
coo/,  (lock  with  the  dividend  at  the  opening  of  the  South  Sea 

'li6pi$^  on  the  2ld  of  Auguft  1720.  And  (lock  having  declined 
nfptdly  tn  value,  by  the  time  the  refpondent  returned  to  Londoii> 
he  refufed  to  accept  the  transfer,  or  to  pay  Sir  Alexander  tkc 

"f&m  contained  in  his  bond. 

Sir  Alexander  thereupon  brought  an  aflion  of  malls  and  dutiei 
before  the  Court  of  Seflion,  againd  the  tenants  of  the  rcfpondenti 
eftate  over  which  he  haJ  granted  fecurity ;  and  alfo  an  aAioo 
againft  the  refpondent  himfelf,  for  payment  of  the  fnm  con- 
tained in  the  bond  with  intered.    The  refpondent  brought  a 

'  counter  a£lion  for  redu£lion  of  the  faid  bond  1  and   upon  hii 

'petition  the  Court  ftayed  proceedings  upon  the  a£lions  at  Sir 

Alexander's  inftancf,  till  the  a£lion  of  redu£lion  was  difpofed  of. 

When  this  a£lion  came  to  be  heard,  the  refpondent  infiftcdt 

^  that  the  faid  heritable  fecurity  having  been  granted  in  confiden* 

'  tion  of  the  obligation  to  transfer  to  the  refpondent  500/.  ftock 
wjth  the  dividend  at  the  opening)  but  this  confideration  not  having 
been  performed,  the  bond  was  void,  lie  founded  alfo  upon  two 
clanfes  in  the  a^  of  7  Geo.  i.  (lat.  2.  which  ena£l,  that  every 

j  contra£l  for  the  fale  or  purchafe  of  South  Sea  (lock,  unperformed, 

'  or  not  compounded  by  the  partirs,  on  or  before  the  29th  of  Sep- 
tember 1721,  and  a  memorial  of  which  was  not  regiftcred,  ai 
therein  mentioned,  before  the  id  of  November  1721,  fiiould  be 

void  }  and  that  foch  contrail  (hould  alfo  be  void,  if  the  feller  were 
not  at  the  time  of  fuch  contni£i»  or  within  (ix  days  after,  aCloaBy 

Eo(refledof  or  entitled  in  his  own  right,  to  the  dock  fo  fold  by 
im.  Upon  thefe  claufes,  the  refpondent  contended,  that  tbe 
contract  iu  quedion  beitfg  unperformed  'i|nd  not  compounded! 
the  appellant  (hould  (hew  that  it  was  regi(teredy  and  that  bewM 
poffefled  of  ftock  in  terms  of  the  a£l« 
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rhe  appellant  dated  in  anfwer  to  this,  that  the  conHderattofi  of 
nting  the  bond,  w^s  the  obligation  from  the  appellant  to  trans- 
ftock  at  the  opening,  or  at  any  time  afcer^  on  three  dafs  idter- 
ment;  and  that  this  alteration  did  not  allow  him  to  transfer 
he  opening  of  thei>ooks  when  the  refpondent  was  in  Holland; 
t  the  tranfadion  could  not  be  faid  to  be  unperformed,  but  waa 
ipleted  by  granting  the  bond  Und  oblig^ion  ;  and,  thereforc» 
t  It  was  not  neceflary  that  the  contraA  (hould  have  been  fc- 
ered,  or  that  the  appelhnt  ihould  (hew  he  was  poflefled  of 
:k  ill  terms  thereuf.  He  (tated^  however,  that  he  had  regif-  ^ 
;d  the  bond  grantcrd  by  the  refpondent  within  the  tioae  limited 
the  aA  ;  hut  that  the  obligation  granted  by  himfelf  was  apt 
iftercd,  having  been  out  of  his  cnftody.  The  Lord  Ordinary 
the  1 7th  of  November  1722,  ordered  the  appellants*  father  to 
^  in  a  particular  condefcendance,  in  terms  of  the  a£l  of  paxlii- 
nt  of  the  (lock  he  was  poflefled  of,  or  entitled  to  at  the  time  of 
contra£l  between  the  parties ;  and  the  Court  on  the  7th  day 
>fovember  th''reafter  adhered  to  the  Lord  Ordinary's  interlocu- 
The  late  Sir  Alexander,  accordingly  gave  in  a  condelcf  n- 
ice,  which  fatisBed  the  Court  upon  that  point. 
\fter  various  further 'proceedings,  the  Court  on  the  15th  pf 
cember  17241  *'  found  the  reafons  of  reduftion  relevant  2joA 
>roved,  that  Sir  Alexander  Cuming  did  not  perform  ioterws 
>f  the  faid  bond;  and  repelled  the  defence  made  upon  the  al- 
ernative  claufe  or  condition  of  the  obligation,  granted  by  fSir 
\lexander  Cuming,  in  regard  the  faid  obligation,  (though  a 
)art  of  the  contra^)  was  not  regiftered  nor  any  ab(lra£3b,pr 
nemorial  thereof  entered  in  terms  of  the  aA  of  parliament 
jmo.  GecrgiJ  Regis.'*  Sir  Alexander  having  reclaimed,  after 
wers  for  the  refpondeiit,  the  Court  on  the  9th  of  January  1725, 
'ound  the  reafon  of  redu£lion  relevant  and  proved,  that  S)r 
Alexander  Cuming  did  not  perform  in  terms  of  the  obligement 
IS  recited  in  the  bond,  by  transferring  or  tendering  a  transfer  at 
:be  opening  of  the  books ;  and  found  that  the  writs  conftttut- 
ng  this  bargain  of  fale,  or  an  abfltra£l  or  memorial  thereof, 
3Ught  to  have  been  regiftered,  conform  to  the  ad  of  parlia- 
nent  ^mo  Georgiiy  and  found  that  the  rcgiftratioa  of  the 
>ond,  (which  did  not  contain  the  alternative  claufe  mentioued 
in  the  (eparate  obligation,)  was  not  a  fufHcient  regidration  of 
the  contra£t,  and  therefore  repelled  the  defence  founded  on 
:he  faid  altern^itive  claufe,  and  adhered  to  their  former  interl- 
ocutor, and  refufed  the  defire  of  the  petition.'* 
The  late  Sir  Alexander  Cuming  died  on  the  5th  of  February 
25,  having  prcvioufly  afligned  to  ilie  appellant  the  faid  heritable 
id,  and  all  intered  due  thereon. 

The  appeal  was  brought  from  *^  an  interlocutor  of  the  Lords  Entmi, 
jf  Seffion  of  the  15th  of  December    1724,  and  the  affirmance  L^^f.g 
thereof  the  9th  of  January  following." 


Pp  2  Headt 
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Heajj  of  the  Appellants  Argument. 

Sir  Alexander,  from  the  obligation  given  by  hias,  could 
fold  out  the  dock  in  order  to  infift  on  the  diflference,  b 
ftock  bad  rifen,  the  refpondent  would  not  have  been  b 
fttch  transferi  but  he  might  have  called  for  that  500/.  ftc 
*  transferred  to  him/  at  any  time  afterwards,  upon  thr 
notice :  befides  the  refpondent  knew  very  well,  that  the  (I 
not  transferred  at  the  opening  of  the  books,  and  he  w 
from  complaining  of  that  ncgle£t|  that  he  wrote  after  f 
to  the  appellant's  father,  that  he  was  dcGro^s  to  be  a  puri 
more  South  Sea  (lock. 

The  zSt  7th  George  has  no  reference  to  the  prefent  q 
the  contraA  for  the  Tale  of  (lock  was  performed,  the  ap 
father  having  given  the  refpondent  a  note  for  transferi 
ftock,  and  the  refpondent  having  given  an  heritable  b 
fo  much  money,  which  was  taken  as  payment  for  the  (loc 

But,  for  greater  caution,  the  appellant's  father  did  : 
,  fign  and  regifter  an  tx^6L  copy  of  the  faid  bond,  agreeabl; 

direQions  of  the  faid  a£i.  There  was  no  occafion  i 
appellant's  father  to  regifter  the  note  given  by  him  to  the  1 
dent  I  it  was  in  the  hands  of  the  refpondent,  who  migl 
regiftered  it,  if  he  thought  fit  \  befides,  the  bond  whkl 
giftered,  recites  the  note,  and  ought  to  be  confidered  ai 
valent  to  the  regiftering  of  the  note  itfelf. 

If  the  alternative  in  the  note  varied  the  original  bargni 
was  in  favour  of  the  refpondent,  giving  him  a  larger  ioteiti 
putting  him  under  no  neceflity  to  attend  the  transfer  1 
opening,  and  obliging  theiappdlant's  father  to  be  anfwera 
the  (lock  whenever  he  ftiould  think  fit  to  call  for  it:  thercgif 
of  the  note  therefore,  if  it  had  been  neceffary,  lay  upon  the  r 
dent,  but  the  appellant  does  not  lay  hold  of  this  note  to 
any  obligation  upon  the  refpondent  5  he  only  ufes  it  to  p 
matter  of  fafl  neceflary  to  be  cleared.  No  one  candou 
the  refpondent's  confent  to  the  not  transferring  or  tender 
ftock  at  rlie  opening,  proved  by  letters  or  other  wife,  wou 
proper  anfwer  to  any  objection,  that  the  flock  was  not  tr 
red  or  tendered  \  and  yet  it  will  hardly  be  fuppofed  thu 
letters,  or  a  memorial  of  fuch  evidence  ought  to  have  bee 
tered. 

Heads  of  th£  Refpondenfs  Argument. 

No  evidence  can  be  given  of  any  contraft  or  agreem 
regiftered.  It  appears  upon  the  face  of  the  bond  grants 
refpondent,  which  was  regiftered  by  Sir  Alexander  Cumi 
Sir  Alexander  was  to  transfer  to  the  refpondent  50c/.  ftoc 
then  next  opening  of  the  books ;  in  confiderat'ion  nvherrj^ 
fpondent  granted  his  bend  for  the  price  payable  on  th( 
March  following.  This  was  clearly  a  contra£l  for  the 
ftock  ixnperfornaed^  in  the  proper  fenfe  of  the  act. 
•       •  -4  Al 
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Alexander  neither  transferred  the  (lock»  in  terms  of  the  contrift 
recited  in  the  bond,  which  he  might  have  done,  though  the  re« 

1  fpondent  was  not  prefent ;  nor  did  he  regifter  any  othdr  agreement. 
(  Though  the  refpondent  bad  in  his  cuftody,  the  obligation  granted 
^  by  Sir  Alexander,  yet  he  muft  be  fuppofed  to  have  known  what 
^  was  the  tcupr  of  that  obligation,  and  might  have  regiftered  a 
y:  meftiorial  of  it  if  he  had  thought  fit ;  as  he  negleded  this  the 
^  refpondent  dan  have  no  advantage  from  this  obligation*  ' 

gf      Counfel  being  called  in  to  be  heard  upon  this  appeal^  *<  Mr.  Joonal 
^^  •*  Attorney  General,  on  the  part'  of  the  appellant,  having  firft  •5^''** 
^  <<  dated  the  nature  of  the  cafe,  did  then  acquaint  the  houfe,  that  ^^    ' 
'.  «*  the  faid  parties  were  come  to  an  agreement, ,  and  that  the  (ame 
1  €•  was  put  in  writing,  which  if  their  lordfliips  pleafed  they  defired 
^>  '*  might  be  confirmed  ;  and  Mr.  Solicitor  General  likewife  ac* 
^  <<  quainting  the  houfe,  that  the  refpondent  did  confent  to  the  faid 
^  ««  written  agreement. 

*  **  And  the  fame  was  therepon  Cgned  by  both  parties  at  the  bar  % 
,^:  <«  and  it  being  then  read  and  delivered  ini  the  counfel  were  dire^ed 
a,  <<  to  withdraw ;  and  being  withdrawn^  and  conCderation  bad  in 
;  w  relation  to  this  matter,** 

'       It  is  ordered  and  adjudged,  according  to  tbefeuJ  wrUUn  agmmcHt^  Ju^yntitt 
a  tbat  the  interlocutors  complained  of  be  revetfed^  and  thai  the  bond  and 

2  infeftnunt  in  queflion  be  reJlriBed  to  i  QOo\.  Jlerling  to  be  paid  at  Chrift^ 
I    mas  next  with  inter ejl from  this  day  /  and  that  uponfuch  payment  and 

delivering  up  the  note  or  obJgation  for  transferring  the  50q1*  South 

•    Seajlockf  with  the  Midfummer  dividend^  the  appellant  do  deliver  up  t§ 

^  tie  re^ndtnty  the  fatd  bond  and  fafne^  and  grant  or  procure  to  if 

granted  a  valid  renunciation  and  drfcharge  thereof  with  all  thatfollow^ 
^    ed  thereupon  ;  but  in  default  of  payment  of  the  faid  I  cool,  and  interefi 

asaforefaid^  the  appellant  be  at  liberty  to  take  out  execution  upon  the  faid 
"^  hondfor  the  faid  re/iriSled  fum  of  loool.  and  no  mere,  except  fuch  c^t^ 
'    and  charges  as  may  be  occq/ionea  thereby. 

For  Appellant^        P.  Torke.    Dun.  Forbes. 
"  For  Refpond^ntj      C.  Talbot. 
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Cafe  131*  Sir  Aleicander  Cuming,  Baronet,  eldeft  Son 
and  Executor  of  Sir  Alexander  Cuming» 
Baronet,  deceafed    '         -  -  J^fjfillmrii 

Robert  Pantoun,  late  of  Rotterdam,  but 
xtow  of  London,  Merchant  *  RefpondatL 

2Sth  Jpril  1^26. 

Lh  Alihi  pendens, — A  defence  of  lit  aliti  ptndins  it  repelled,  wberc  the  p«ii 
productrd  ao  uider  of  the  Court  of  Chaocery,  difmiffinv  a  fu*.  whidikiW 
iiiflituted  upon  fame  ground!  with  \Ai  a£ttoo  in  the  Court  ct  SitSm,mi 
declaration  under  his  hand  difchuning  all  further  proceeoin^s  in  tkatftii 

Precffs.-^ln  a  procffa  relative  to  the  advance  of  a  fum  of  money,  ibr  pit 
fee  forth  tlie  tenor  of  an  obligation   granted   by  himfcif  to  (he  ^>-tfl 
fatber  for  a  depojitum  made  by  tbelaTter,  and  certain  letter*  as  in  'liraal^ 
CIS  hands :  in  terms  of  the  ac\  of  federunr,  the  defenctr  ia  held  if  cotf 
on  the  tenor  libelled ,  as  he  neither  coofellbd  nor  denied  the  faiDC^  tdl^ 
given  againfi  /am  thereon* 

VJury,'-^\r\  a  loan  of  money  to  be  repaid  by  drawing  and  re- drawiof  M  i4[ 
met  chant,  the  borrower  agreed  to  pay  the  exchange  and  re-excbaa|C:  M 
this  by  the  couifeof  cachan^  amounted  to  more  iluo  Ic^al  isintflfk^ 
not  u  fury. 

jiMMMsi'rent.'^A  loan  agreed  to  be  repaid  by  a  certain  day,  bore  iiMl^ 
that  day»  though  nointereit  was  ftipulated  for:  exchaofge and  le-odHfk 
«vhich  the  borrower  agreed  tu  pay,  alib  bore  iotereft  from  the  ^j^0f^ 
In  a  decree  for  payment  of  a  certain  foro,  part  of  this  itdiftinguiflidll*'* 
pal  tearing  intcrcft,  and  part  at  iniertil  only. 

Vtpef  turn. ^-Ttt  dcpo6tar)r  of  i  South  Sea  fiibrcriptioo,  was  wariiatt'i'l'^ 
money,  and  acdeptiog  ftbck^  aa  the  principal  muft  hate  daneiov***'* 
aft  of  parliameat. 

Co/h,-^An  affirmance  with  50/.  colli.  Proceedingt  relative  {q  (bdt(^ 
and  moie  of  iccoicring  the  fame  pointed  out  by  the  houfe. 

^T^HE  rcfpondent  in  the  year  1723,  brought  an  a£lionb«fcffi» 
*  Court  of  Seflion  againft  the  appellant's  late  father,  ll«^ 
fctting  forth  ;  that  the  rcfpondent  having  from  time  to  ^ 
fupplied  Sir  Alexander  Cuming  with  money,  while  he  wasc*- 
fervator  at  Campvere,  in  June  1720,  there  was  due  to » 
refpondcnt  107^/.  (lerling  on  a  balaiice  of  accounts  •,  thili* 
rcfpondent  being  then  in  London,  was,  on  the  T5ibo(]* 
1720,  applied  to  for  a  loan  of  2000/.  more  5  but  nolb*''*^ 
money  luflicicnt  in  his  own  hands,  he  prevailed  with  aMr.H«^ 
Cairns,  Merchant,  in  London,  to  advance  Sir  Alexander  3CC'*^ 
of  which  he  applied  2CCo/.  lo  his  own  ufc,  and  paid  1000/.  to i^ 
refpondent  towards  the  difchargc  of  the  faid  balance  cf  io]y'i 
and  Sir  Alexander  having  alfo  granted  to  the  refpondent  thi^^ 
notes  of  25/.  each  for  the  remaining  75/.,  the  rcfpondent  i^ 
leafed  him  of  the  balance  of  the  old  account : 

'1  hat  it  was  then  agreed  that  Cairns  (hould,  to  reimburie  hitnf^ 
draw  bills  upon  the  refpondent,  lor  the  3000/.  payable  in  AmlicJ* 
dam,  at  two  months  ufance,  and  the  refpondent  wastqjcdrawupc^ 
Cairns  alfo  at  two  month's  ufance ;  and  the  refpondem's  U 
thereby  falling  due  on  the  5th  of  Oftober,  Sir  AKxandcrwy* 
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pay  the  money  to  Cairns  on  or  before  che  4th  of  QQoVer ;  and 
Sir  Alexander  depofited  in  the  refpondenc's  hands  in  further  fe- 
curity  1000/.  South  Sea  firft  fubfcription,  (a)  whereon  900/.  had 
been  paid  to  the  company  for  the  firft  and  (econd  psiynienta  t 
and  th;^t  the  refpondent  thereupon  granted  to  Sir  Alexander  a 
note  or  obligation,  under  his  hand,  to  which  the  appellant  was  a 
fubfcribiog  witnefs,  in  the  following  terms :  *<  I  Robert  Fantoon^ 
**  Merchant  in  Rotterdami  acknowledge  me  to  have  receive^ 
*'  from  Sir  Alexander  Cuming,  Baronet,  a  receipt  for  the  firft  and 
^*  fecond  paiyment  of  1000/.  ftcrling,  firft  fubifcTiption  iq  the  Sout^ 
*^  Sea  Company,  marked  No.  1302,  which  I  oblige  me  to  rettir^ 
*^  to  the  faid  Sir  Alexander,  upon  his  payment  to  me  of  the  fui^ 
<<  of  3C00/.  advanced  by  me  to  him  as  the  valCie  of  bins,  drawn  br 
'^  Mr.  Henry  Cairns  upon  me,  payable  at  Amfterdam,  yiz.  20oo#« 
'*  by  bills  drawn  the  17th  of  June  inftant,  and  for  1000/.  drawn 
**  this  day,  as  alfo  upon  payment  of  the  equal  half  of  the  lofs  o( 
'*  exchange,  &c.  in  drawing  and  re- drawing,  it  being  aereed  thsft 
*^  the  profit  and  lofs  of  the  draught  and  re-draught  £alT  \>^  equal 
''  between  Sir  Alexander  and  myfelf ;  and  it  is  further  agreed,  tliat 
**  the  faid  Sir  Alexander  Cuming  (hall  repay  the  faid  fum  of  3000/. 
**  betwixt  this  and  the  4th  of  Odober  next  to  the  abovefaid  Mn 
'^  Henry  Cairns :  as  witnefs  my  hand  in  London,  21ft  June  1720* 
««  Robert  Pantoun.'*     Witnefs  Alexander  Cuming  :*' 

That  the  refpondent  fame  day,  put  the  faid  fubfcription  into  the 
bands  of  Mr.  Cairns  with  a  note  in  the  following  terms:  **  Mr* 
Henry  Cairns,  the  above  is  a  copy  of  my  obligation  to  Sir 
Alexander  Cuming,  which  you  are  to  receive  back  difcharged, 
*'  when  he  repays  to  you  the  3000/.  with  the  re-exchange  and 
^<  commiflion,  &c.  wherein  I  entreat  you  will  be  very  exa£l* 
*'  The  firft  fubfcription  of  loco/.  left  in  your  hands  is  marked 
**  No.  1302,  to  be  given  to  Sir  Alexander  Cuming  upon  his  pay- 
*^  ing  the  money  as  above  :"  ] 

That  Sir  Alexander  Cuming  having  ofiered  to  employ  fome  part  '^ 

of  the  money  lent  him,  in  the  purchafe  of  South  Sea  third  lub* 
fcription,  and  of  Eaft  India  ftock,  for  the  joint  behalf  of  himfelf 
and  the  refpondent,  it  was  therefore  agreed,  that  if  any  lofs  fliould 
happen  by  drawing  and  re-drawing  it  was  to  be  equally  borne 
between  them;  but  no  ftock  having  been  purchafcd,  the  refpon* 
dent  wrote  to  Sir  Alexander,  from  Rotterdam,  on  the  19th  of 
July  1720,  in  the  following  terms,  •*  I  wrote  you  on  the  gdi 
*^  current  upon  my  arrival  here  \  fince,  I  have  not  any  from  you, 
<^  whereat  I  admire,  and  mv  nephew  arriving  here»  tells  me  tha( 
^'  you  have  bought  no  Eaft  India  ftock  for  our  joint  account^ 
'^*  howbcit  I  expcQed  otherwife;  I  fend  you  therefore  by  my 
**  nephew  a  new  obligation  from  me  obliging  me  to  make  good 
^*  to  you  the  whole  profit  that  may  happen  upon  the  re-draught 
<^  of  the  3000/.  on  Mr.  Cairns,  and  you  to  pay  whatever  lofs  and 
the  other  charges  that  may  come  thereon ;  feeing  as  you  have 
given  me  no  intereft  with  you,  fo  I  pretend  none  of  the  profit^ 
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*•  and  you  know  T  otnght  to  pay  none  of  the  lofs,  and  tipoh  cfz« 
^*  changing  I  have  ordered  him  to  fend  me  the  obligation  he  it  to 
^'  receive  from  you.  Pray  give  my  nephew  75/.  for  the.  three 
^<  notes  you  gave  me,  feeing  he  at  prefent  wailtit  ready  money  ; 
^  yea,  I  promife  myfelfi  that  yoii^will  b^aftiftarlt  to  him  :**  And 
{he  respondent  received  a  letter  from  Sir  Aleiander,  bearing  date 
<he  faid  tpth  of  July,  in  the  following  terms :  « 1  waa  favoured 
^^  with  your^s  the  other  dajr  ;  for  my  part  for  all  I  borrowed,  i 
^*  was  tiot  able  to  purchafe  any  Eaft  India  (lock,  nor  hardly  to 
^*  makeup  my  fubfcription  money,  which  I  am  even  docked  of, 
^*  and  cut  off*  from  foriie  that  I  had  afiurahce  of  from  directors ; 
^  all  that  I  could  procure  for  you  vras  20  fliar^s  of  the  pofipy  oil 
i*  patent:'' 

That  the  refpondent  wrote  again  to  Sir  Alexander  on  the  30th 
bf  Julji  in  fimilar  tcrttis  with  his  former  letter,  and  requefting 
diat  the  20  (hares  in  the  poppy  oil  patent  ftiould  lie  delivered  to 
ihe  rcA^ndent^t  nephew  $  and  he  received  an  anfwer  from  Sir 
Alexander,  dated  the  i5thof  Auguft  in  this  following  terms,  '<  t 
^*  complied  with  every  thing  you  defired  in  relation  to  your 
''  nephew  and  hate  delivered  hitn  the  20  (hares  of  the  oil  patent  o^ 
'*  my  owh«  flock,  arid  I  hope  they  will  turti  td  good  advantage  ;  it 
^*  id  very  trell  we  did  not  deal  in  India  ftock,  as  it  has  happened, 
^<  and  indeed  all  (locks  feem  ib  declinr,  biit  I  believe  it  will  not  be 
^  long  fo ;  as  for  your  obligation  which  is  done  on  (lamped  paper 
,**  accotding  to  form,  thcte  will  be  ho  need  of  renewing  it :  I 
^'  know  you  will  take  care  that  there  be  as  little  lofs  In  re-drawing 
^f  as  pofllble,  and  to  advife  nie  which  will  be  the  bed  way  to  fare 
**  myfelf,  for  I  do  not  propofc  that  you  (hould  pay  any  part  of  it, 
**  feeing  you  did  not  ufe  any  of  the  money  for  paying  Sir  John 
**  Lambert  for  our  joint  ufcS  as  was  at  (irft  projJofed  :  fuch  a 
**  trifle  of  re-drawihg  will  never  bi-eak  fquares  betwilt  you  and 
•*  me,  nor  will  Idefire  you  to  pay  any  part  of  it  ;** 

That  the  rcfporicJcnt  paid  Mr.  Cairns's  bills  when  they  fill  due, 
l)ut  by  reafon  of  ihe  fall  of  exchange  when  the  refpondent  came  to 
re- draw  upon  Mr.  Cairns,  there  was  loft  by  thie  exchange 
187/.  7/.  5^. :  on  the  i6th  of  Auguft,  the  date  of  Sir  Alexander's 
laft  letter,  the  Refpondent  drew  bills  at  Rotterdam,  upoo  Mr. 
Cairns,  at  two  ufances,  for  3206/.  and  for  the  remaining  87/.  7/.  5/ 
he  drew  on  the  17th  of  September  following  : 

That  the  refpondent  received  a  letter  from  Mr.  Caitns,  bearing 
date  the 30th  of  Auguft  1^20,  in  the  following  terms,  •*  Icom- 
*«  miinicaticd  to  Sir  Alexander  your  draughts  of  3200/.  upon  mc 
•*  for  his  accoutit  which  he  alTured  me  pdfitively  that  he  will  pay 
*'  piifaftiiallj^  to  rhfe  againft  the  4th  of  Odober  next,  conform  to 
*<  his  obligation;  Pleafe  to  take  notite  that  I  have  now  paid  the 
*•  South  Sea  Company  300/.  for  the  third  payment  of  Sir  Alex- 
•*  ahdcr  Cuming's  firft  fubfcription  left  in  my  hands  5  for  as  be 
•*  told  your  nephew  and  myfelf,  he  could  not  do  it  at  prefeni 
••  being  IhcJrt  of  money.  1  ptopofed  to  have  dtaWn  on  you  this 
«<  day  for  the  faid  300/.  but  that  the  exchange  got  up  to  yQor 
«^  place  I  however  I  will  db  it  foon  :'^  Abd  the  refpoiidtat  on  (ho 
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17th  of  September  wrote  to  Sir  Alexander  as  follows  i  ^^  t  had 

**'  your*s  yerj  acceptable  of  the  i6th  pad.     I  find  by  the  fall  o£ 

**  the  ftocksi  and  particularly  that  of  the  Eaft  India  Company^ 

*'  that  you  ccnclude  it  beft»  that  we  had  no  concern,  half  in  com- 

*f  pany  thercini  and  that  thereby  nohe  of  vouc  money  Was  em<p 

**  ployed  on  that  account,  and  fo  I  am  nowife  liable  to  any  (hare  of 

**  the  damages  upon  the  bills  re-drawn  upon  Mr.  Cairns^    Hete* 

**  with  I  (end  yoii  an  exact  account  of  the  3000/.  that  Mr.  Henrjr 

^'  Cairns  drew  upon  me,  for  your  Account  and  accommodation, 

**  amounting  to  335649  guilders^  4  divers,  as  alio  an  account  of 

M  the  bills  I  have  drawn  on  him  for  re-irobiirfemenf  of  the  fame^ 

y  being   3287/.   7/.  5//.  or  331649  guilders,  4  ftivers,  which  I 

**  afiure  myfelf  you  will  pun£lually  pajr  s  for  yoii  will  find  that  ( 

**  have  not  charged  one  penny  for  my  pains  in   this  matter,  yea 

^*  not  fo  much  as  for  poft  of  letters  I  paid  i  wherefore  pray  fail 

<*  not,  ut>on  receipt  hereof,  to  pay  the  above  3^87/.  7/.  5^.  time* 

*'  oufly  to  Mr.  Henry  Cairns  for  difchargiiYg  my  aforefaid  bills, 

<*  as  alfo  the  300/.  that  he  paid  to  the  South  Sea  Company  for 

^<  your  account;  for  all  this  muft  be  certainly  done,  either  by 

*<  felling  the  1000/.  firft  fubfcription  that  lies  in  his  hands,  or  by 

^^  impignorating  the  fame  in  another's  hands',  and  fo  pay  the 

**  money  early  to  him  for  puhdually  di(charging  all  die  above 

**  bills.     I  am  forry  your  lofs  iii  the  re-draught  tuns  fo  high,  y^t  * 

**  I  can  adure  you  that  all  was  done  in  the  eaSeft  manner  poffible^ 

**  yea  by  this  you  will  fee  what  unavoidable  lofs  I  had,  when  I 

^*  was  neceditated  to  draw  and  redraw  for  the  money  I  lent  you  i 

**  and  to  conclude  this  matter,  pray  let  nothing  hinder  your  punc* 

**  tually  paying  all  the  above,  by  which  you  know  I  have  not  one 

<^  penny  profit,  and  did  it  alone  for  your  accommodation,  and  at 

**  your  entreaty ;" 

That  Sir  Alexander  never  ahfwered  this  letter,  and  notwith- 
ftanding  repeated  promifes  to  Mr.  Cairns  and  to  the  fefpondent'i 
nephew,  he  did  nol  pay  the  money  to  Cairns  on  the  4th  of  Odlor 
ber,  to  his  utter  ruin ;  for  the  bills  were  returned  tij^on  the  re- 
spondent under  prottft,  who  paid  the  fame  with  re*exchange  ia 
Holland  amounting  to  3645/.  u.  which  added  to  the  300/.  for 
the  third  payment  on  the  fatd  1000/.  South  Sea  fubfcription,  and 
another  300/.  for  the  fourth  payment  on  the  fame  alfo  difburfed 
by.  the  refpondent,  made  the  aggregate  fum  due  by  Sir  Alexandet 
amount  to  4065/.  u. :  • 

That  the  refpondenti  having  come  to  England,  in  July  172X1 
ifilcd  his  bill  in  Chancery  againft  Sir  Alexander,  who  flood  in  con* 
.tempt  to  a  lequeftration,  and  would  not  put  in  his  anfwer,  but 
went  and  reCded  in  Scotland;  whereby  the  refpondent  Was  obliged 
to  commence  the  prefent  a£tidn  again  (I  him,  to  compel  payment  of 
the  faid  4065/.  i/.  and  intereft  Cnce  the  firft  of  November  1720, 
and  he  founded  upon  his  note  granted  to  Sir  Alexander  on  the 
aiftofjune  1720,  and  his  letter  to  Sir  Alexander  of  the  19th  - 
of  July  thereafter,  as  in  the  hands  of  the  defender. 

To  this  libel  Sir  Alexander  Cuming  put  in  the  following  de» 
jfcnces j "  I  ft,  That  there  is  a  lu  oHbipendcm^  by  a  fuit  in  Chancery 
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^^  de^ndii\gi  at  thepurfuePs  inClaoce,  againft  ttie  defender,  npoo 
^'  the  very  fanfie  grounds  libelled.  2d,  That  the  libel,  is 
*<  manner  and  form  as  it  is  fet  forth  hj  the  pur rucr,  ia  neithei 
•'  relevant ;  norj  3d,  is  it  true." 

At  a  hearing  before  the  Lord  Ordinary,  it  was  contended  for 
Aaof  ft^    the  refpondent,  that  in  terms  of  the  tlQ.  of  federunt  i6th  Febni* 
jRmnt,i6tb  ^^y  1^23,  Sir  Alc;iander  (hould  produce  the  obligation  and  letter 
«7»3»    fyQijj  ^iic  refpondent  libelled  on,  or  confefs  or  deny  the  tenor 
thereof;  and  if  he  refufed  to  do  fo,  that  he  fhould  he  heldai 
confefled   as  to   the  tenor.     His  lordfliip,    on    the    25th  daf 
of  June  1724,  pronounced  this  interlocutor :  **  In  regard  that  the 
<^  libel  recites  the  obligement  and  miflive  letter  written  by  the 
*^  purfuer  to  the  defender,  as  of  a  fpecial  tenor  particularly  li- 
<*  belled,  and  that  it  bears  thefe  writs  to  be  in  the  defender's  owa 
<<  hands,  and  that  the  defender  in  his  defences  returned  with  tjbe 
^*  procefs  has  neither  particularly  acknowledged  nor  denied  the 
^  laid  writs  to  be  of  the  tenor  libelled,  nor  his  having  themia 
<^  his  hands  as  the  zGt  of  federunt  dire£ls ;  therefore  held  the 
*<  defender  confefied  upon  the  tenor  as  libelled,  and  that  the  fait 
^*  writs  are  ftill  extant  in  his  own  hands ;  and  ordained  parties  pro* 
*<  curators  to  debate  in  the  caufe,  according  as  if  the  faid  writs  of 
•«  the  tenor  libelled  were  produced." 

The  next  day,  26th,  a  minute  was  made  in  the  caufe,  ftatiag 
that  the  defender's  counfel  had  confented  and  undertaken  tbattf 
the  Lord  Ordinary  would  allow  them  a  few  days  to  fend  to  their 
client,  they  would  either  produce  the  fa!d  writings  of  admit  them 
to  be  of  the  tenor  libelled ;  the  Lord  Ordinary,  of  fame  datc^ 
**  allowed  the  defender's  procurators  to  produce  the  wints  abof^ 
*'  mentioned,  betwixt  and  the  2d  day  of  July  next  with  certifica- 
**  tion,"  At  next  calling,  however,  the  defender's  counfel 
craved  further  time,  dating  that  they  were  yet  without  inftnic- 
tions ;  but  the  Lord  Ordinary,  on  the  4th  of  July,  <<  ad- 
**  mitted  the  declaration  and  miflive  by  the  purfuer  to  the 
<<  defender  to  be  of  the  tenor  libelled ;  and  found  the  libel  re- 
**  levant  and  proven,  and  decerned  in  the  terms  thereof  ac- 
*'  cordingly/* 

Sir  Alexander's  counfel  gave  in  a  repiefentatlon  againft  tbtf 
interlocutor,  dating,  amongft  other  things,  that  the  defence  of 
///  alibi  pendens  had  been  overlooked  i  and  the  Lord  Ordinary,  co 
the  14th  of  July,  "  refufed  the  defirc  of  the  faid  reprcfcntatioc, 
•*  except  as  to  the  defence  of  ///  a/ibi  pendens^  as  to  which,  or* 
•*  dained  the  other  party  to  fee  and  anfwer  the  fame.**  In  an- 
fwcr,  the  refpondent  produced  an  order  of  the  Court  of  Chan- 
cery dimiffing  his  bill  \  and  by  a  declaration  under  his  hand,  kc 
difclaimed  all  further  proceeding  in  that  fuit.  The  Lord  Ordi* 
nary  thereupon,  on  the  16th  of  July,  "  repelled  the  defence  oi 
**  /;/  alibi  pendens,'** 

The  appellant's  father  thereupon  prefented  a  reclaiming  pctitioa 
to  the  Court,  dating,  amongd  other  things,  that  the  minutes  of  ik* 
bate  were  unduly  drawn  up,  which  borethat  the  defender's  coucfel 
^ad  undertaken^  in  cafe  the  Lord  Ordinary  would  give  ihcm  a  f^ 
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lays  to  fend  to  their  client^  they  would  either  produce  the- writ- 
ings or  admit  them  to  be  of  the  tenor  libelled  ;  whereas  in  fa£k 
Jiey  neither  had  made,  nor  had  authoriiy  to  make  fuch  under* 
taking.  After  anfwers  for  the  refpondent,  the  Court,  on  the 
25th  4of  July  1724,  **  Found  that  Sir  Alexander  was  obliged  to 
<'  produce  the  above  declaration,  or  to  have  fet  forth  the  tenor 
^*  thereof  in  his  anfwer,  and  adherrd  to  the  Loril  Ordinary's  in* 
^*  terlocutor,  holding  him  as  confclTed  upon  the  tenor  thereof  as  ^ 
**  libelled;  and  in  regard  he  had  fo  delayed  to  produce  the  fame^ 
<*  found  him  liable  to  pay  to  the  purfuer,  before  he  could  be 
<'  heard  upon  the  principal,  when  produced,  50/.  fterling^  in 
**  name  of  damages  and  expences/' 

Sir  Alexander  next  contended,  that  even  according  to  the 
refpondent's  own  (hewing,  he  ought  only  to  have  been  charged 
with  intereft  on  3000/.,  and  that  the  drawipg  and  redrawing  was 
a  fi£lion  to  evade  the  law  of  ufury.  After  anfwers,  and  a  debate 
upon  this  point,  the  Court,  on  the  3d  of  December  1724,  **  Found 
^*  that  the  declaration  and  obligcment  libelled  upon  by  Mr.  Pan- 
'<  toun,  the  purfuer,  and  accepted  o£  by  ^ir  Alexander  Cuming, 
**  the  defender,  did  import  a  perfonal  obligation  on  Sir  Alexander 
^*  to  pay  the  fums  therein  contained ;  as  alfo  repelled  the  de« 
•^  fences  founded  upon  the  ufury." 

Upon  the  refpondent's  application  to  the  Lord  Ordinary  to 
apply  this  interlocutor.  Sir  Alexander  infifted  upon  this  new  de« 
fence,  that  the  refpondent,  before  obtaining  any  decree,  ought 
to  rtftore  the  depofttum  in  the  fame  Rate  and  conduion  he  got  it* 
The  refpondent  anfvx^ercd,  that  in  purfuance  of  a  fubfequent  ad 
of  parliament  he  had  lodged  the  fubfcription  receipt  with  the 
South  Sea  Company,  of  which  he  produced  certificate,  and  had 
alfo  paid  600/.  to  the  company  for  the  3d  and  4th  payments;  for 
which  he  alfo  craved  a  decree.  The  Court,  on  the  9th  of  De- 
cember ]724>  *^  Repelled  the  new  defence  in  refpe&  of  the  an- 
*<  fwer,  and  ordained  the  purfuer  to  give  in  an  account  of  his; 
'<  additional  demands  for  advances  made  by  him  upon  the  faid 
'*  fubfcription^  and  the  defender  to  give  in  written  obje£lions 
«<  thereto." 

Sir  Alexander  again  petitioned  the  Courtj|  dating,  among(^ 
other  thing8|  that  the  refpondent  was  indebted  to  him  for  con* 
fervator  fees,  received  by  the  refpondent,  and  prayed  that  the 
refpondent  might  upon  oath  confefs  or  deny  the  fa£ls  thcreii^ 
Aated  The  refpondent  in  anfwer  fet  forth,  that  the  alleged  fads 
^rere  all  prior  in  date  to  the  tranfa^ions  now  in  queftion,  and[ 
lie  produced  a  difcharge  executed  by  Sir  Alexander,  witne^cd  by 
tbe  appellant,  bearing  dare  the  20th  of  June  1720,  whereby  Sir 
Alexander  difcharged  the  refpondent  of  '<  all  bonds,  debts,  ac- 
f  <  counts,  and  fums  of  money,  due  by  him,'*  preceding  that  date* 
The  Court,  on  the  31(1  of  December  1724,  <<  Found  that  what 
^^  was  demanded  in  the  above  petition  was  unneceflary."  And 
f>y  another  interlocutor,  on  the  ift  of  January  1725,  they  *'ad« 
f *  hered  to  their  former  interlocutor  in  pjrefence,  of  the  date  the 
f  f  3fl  day  of  pecember  laft,  ;|nd  alfo  to  the  Lord  Qrdinary's  inters 
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^'  locutor  concerning  redelivery  of  the  forefaid  fubfcriptioa^  tad 
«<  refufed  the  defire  of  the  bills." 

The  refpondent  having  given  in  an  account  of  his  additbaal 
demand,  and  craved  the  Lord  Ordinary  to  decern  for  the  famei 
Sir  Alexander  contended,  that  there  could  be  no  decree,   ift,  be- 
canfe  the  refpondent  had  intrometted  with  Sir  Alexander's  fbes  as 
confervator :    ld>  That  there  could  be  no  intereft  due  upon  the 
300C/.1  becaufe  none  was  agreed  for:    and,  3d,  Becaufe  there 
was  no  deduftion  for  the  dividends  received  upon  the  fubfcriptioB. 
The  refpondent  anfweredj  that  the  i(l  was  rer  judicata  ;  ad,  that 
intereft  was  due  as  much  as  the  ptincipal|  the  money  being  paid 
through  Sir  Alexander's  fault;  and,  3d|  that  he   would  reform 
the  account  and  give  credit  for  the  dividends*     The  I.iord  Onfi- 
nary,  on  the  9th  of  January  1725,  <^  repelled  the  two  firft  allega^ 
^*  tions  in  rtfptSt  of  the  anfwefs;  and,  as  to  the  third,  ordained 
*<  the  purfuer  to  reform  the  account,  and  to  give  credit  to  the 
<*  defender  for  the  refpeflive  dividends  recovered  from,  or  aUowri 
^  by  the  South-Sea  company,  on  the  forefaid  fubfcription^  and  the 
*<  defender's  counfel  to  fee  the  faid  account  when  reformed,  asd 
••  be  ready  to  objeA  thereto." 

The  refpondent  thereupon  reformed  his  account,  and  affcf 
giving  Sir  Alexander  credit  for  the  dividends,  and  for  the  addi- 
«  tional  ftocks  and*  annuities  granted  to  the  holders  of  South  Ses 
fiock  by  2&  of  parliament,  to  Chriftmas  1724,  (though  fooe 
were  not  received),  he  dated  a  balance  due  to  him  of  47isiL 
ID/.  51^.  for  principal  and  intered.  Sir  Alexander  objeAed,  6ffft| 
that  the  refpondent  ought  not  to  be  allowed  the  fourth  paymeal 
of  300/.  upon  the  fubfcription,  becaufe  that  payment  was  not  oe- 
cefiary ;  and,  2dly,  that  the  refpondent  had  reckoned  intereft  not 
only  for  the  principal  fums,  but  for  the  exchange  and  re -exchange, 
and  for  the  faid  300/.,  which  he  ouj»ht  not  to  have  done.  This 
matter  being  debated  before  the  Lord  Ordinary,  his  lord  (hip,  on 
the  19th  of  January  1725,  <^  Reprlled  the  objt£lion  nnade  againft 
•'  the  article  of  the  fourth  payment,  made  by  the  purfuer  to  the 
•*  South  Sea  Company,  upon  the  fubfcription  depofited  in  his 
*^  hanHs,  and  fudained  the  faid  article,  and  adhered  to  his  fortncr 
*'  interlocutor  as  to  the  annual  rents ;  and  found  annual  rents 
*^  due  for  the  exchange  and  re-exchange,  as  well  as  for  the  prin* 
•*  cipal  fums,  and  aifo  for  the  two  moieties  paid  by  the  purfuer 
*^  to  the  South  Sea  Company  upon  the  faid  fubfcription-}  an^ 
**  having  confidered  the  reformed  account  given  in  for  the  pur- 
•*  fuer,  approved  of  the  fame,  and  found  that  after  allowance 
•*  therein  given  to  the  defender  of  all  the  dividends  iflued  by  the 
•*  company  upon  the  faid  fubfcription,  and  received  by  the  pur- 
•*  fuer,  and  alfo  of  the  lad  Chriftmas  dividend,  though  not  re- 
•<  ceived  by  him,  there  remained  due  to  the  purfuer,  of  principal 
•'  and  intereft,  upon  the  ift  of  January  current,  the  fum  of 
««  4712/.  10/.  5 J.  fterling  money,  whereof  4065/.  u.  being  tbe 
*^  amount  of  the  fums  paid  out  by  the  purfuer  is  a  principal  foo 
•*  bearing  intereft;  and,  therefore,  decerned  for  the  faid  fum  of 
•«  47.12/.  ic/.  5rf.  fterling,   and  for  the  annual  rent  of  the^i^i 

••  princif«l 
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^*  principal  fain  of  4065.  ix.  from  and  fince  the  ift  of  January 
**  current,  and  in  time  coming  during  the  not^payment,  and  or* 
^*  daincd  the  purfuer  upon  paymonti  to  transfer^  in  favour  of 
^*  the  defenderi  the  (lock  and  annuitiesi  which  came  in  place  of 
<*  the  fubfcriptioni  with  all  the  dividends,  which  fliould  arifc 
"  thereupon  from  Chriftmas  laft.** 

The  appeiUnt's  father  reclaimed,  again  complaining  of  the 
minutes,  as  to  his  counfers  conceflxon  to  produce  the  rerpondent^ 
note  or  letter,  or  to  admit  the  tenor  as  libelled,  and  infifting  upon 
fereral  other  points  before  determined.  ^  After  anfwers,  and  a 
hearing  upon  this  petition,  the  Court,  on  the  5th  of  February 
1725,  **  Found  that  none  of  the  interlocutors  pronounced  were 
<«  founded  upon  the  controverted  conceflion  byjSir  Alexander's 
<'  counfel,  and  alleged  to  be  wrongfully  placed  in  the  minutes, 
<^,  and  xhejrefore  refufcd  the  defire  of  the  bill,  craving  the  mijnutea 
*<  to  be  reQified,  and  likewife  as  to  the  other  points  thereof.** 

The  appeal  was  brought  by  the  appellant,  as  elded  foa  and  Cntcrei, 
executor  of  his  late  father^  from  **  fcverjl  interlocutors  of  the  \L,^^ 
<*  Lords  of  Seflton  of  the  25th  and  26th. of  June,  the  4th  and 
<<  25th  of  July,  and  the  3d  and  9th  of  December  1724^  the  ift, 
*«  plh,  and  19th  of  January,  and  5th  of  February  following.'* 

(The  abftTa.£l  of  the  argument  ufed  by  the  parties  is'^contained 
in  the  preceding  ftatement  of  tlie  proceedinga  in  the  caufe.) 

After  hearing  counfel,     //  ;/  ordered  and  adjudged^  tf;it  the  fttd^mcnt, 
petition  and  appial  be  difwtjfed^  and  that  the  fever al  interlocutors  *^  ^P"' 
therein  compleuned  of  be  affirmed :   and  it  is  further  ordered  that  the 
appellant  do  pay  or  caufe  to  be  paid  to  the  refjfondept  the  fum  oj  50/. 
for  his  eg/is  in  refp^^  of  the  faid  appeal. 

For  Appellant,       7«/»/i  Willes,     Wi*  Wynne, 
ForRcfpondent,    Ko.  Dundas.     €,  Talbot. 

On  the   i6tb.of  May  1726  a  petixioo  of  the  rci{>ondent  5tas  JootmI^ 
prefented  to  the  Houfe  of  Lordsj  dating  that  the  appellant  had  been  >«  M«y 
ferved  with  a  copy  of  the  judgment,  but  refufed  to  pay  the  50/.,  '^ 
and  therefore  praying  for  *'  fuch  relief  as  to  their  lordfliips  iho.uld 
Xeem  meet."     And  thereupoQ  Qeorge  Pantoun  was  called  in  and 
jexamined  upon  oath,  torching  the  allegations  of  the  faid  petition, 
and  having  acknowledged  that  he  had  no  letter  of  attorney,  or 
jother  power  from  the  petitiotier  for  demanding  the  money  ;  and 
t^ing  withdrawn :  <*  It  is  or.derexl  that  xhe  (kid  petition  be  rp* 
««  jeaed/' 

On  the  23d  of  the  fatxie  month  of  May  another  petition  was  tjdRiay. 
prefented  to  the  UouXe  of  Lords,  dating  that  he  had  empowered 
Xyeorge  Pantouu  of  London,  Gentleman,  by  letter  of  attorney, 
to  depiand  and  receive  payment  of  the  50/.  cods,  but  that  gir 
>^Ieraader  refufed  to  pay  the  fame  i  and  praying  that  the  Uoufe 
would  gr^m  the  p€;titioner  Xpch  relief  as  to  theij  lordOiips  fhQi^d 
^eem  meet :  and  thereupon  the  faid  George  Pantoun  being  called 
jxL^wi  fiXZQ^ined  ufou  oath  toudiing  the  allegation^  of  the  ^f aid 
4fffiMfX;  *^k  ii  !(«4et.cdf  that  the  faid  Sir  Aicxvider  Cumiag 

-   ^'  ^^fhiV 
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*'  fliill  pay  or  caufe  to  be  paid  to  the  refpondent  the  fatd  fooi  4 
•<  50/.  cofts  within  ten  days ;  and  if  he  (hall  fail  therein,  t!ut 
<*  then  his  recognizance  to  his  majefty  in  the  fum  of  lOoA  ftf 
^<  payment  of  fuch  cods  as  the  Houfc  fliould  appoint,  in  cafe  tk 
<*  feveral  interlocutors  from  which  he  appealed  (hould  be  si- 
^^  firmed,  (hall  be  eitreated  into  his  maje(ty*s  Court  of  Ezcb^ 
^  .qoer,  in  order  to  have  the  fame  fpeedil  j  put  in  procefi 
••  there.'' 


dfeija.  Mr.  Walter  Stirling,  Writer  in  Edinburgh     AppeUani\ 
B  Jan.  1715.  William  Gray,  of  Invereighty        -        -       RefpondeA 

Ex  parte  {a). 

lyh  Feb.  1726-7. 

F<im/  Irritaney.''^Homel99ation* — A  coUt£^or  of  taxn,  4Q|{n|^  CiOnaA 
•Corpattoa,  eaten  into  an  agrreiaem  with  a  perfoa  «rhp  bad  a  «» 
tniffion  to  foe,  compound^  tranfad,  and  agree  on  tbe  part  of  the  €2ra«a:a 
this  commitfioner  the  collcQor  graored  bonds  (br  certain  fums,  "aniihtct^ 
miffioner  obliged  himfelf  to  detiver  to  the  collector,  6j^  a  dsj  ttnsm,  ti^kA 
from  the  Crowfi»  nrherwife  tbe  partiei  to  remain  as  tliey  were  Ijefoie  tkekiiS 
were  granted  t  it  ts  found  that  this  is  no  penal  iiiiuncy,  and  not  to  bej 
afrer  elapfing  of  that  day. 

A  payment  by  the  colieQnr,  •(^cr  the  elapSng  of  ihait  dmy,  wn  ■• 
logatiooy  or  pftffing  from  the  refolutive  clawte. 

Pr{^W^riM.^Thongh  40  years  eiapfed  after  this  altrg ed  homologadoB,  ai 
no  declarator  brought  on  thu  refolutive' claafe,  it  wat  ftili  compcsalV 
plead  it. 

Appeal.^m^^,  cofls  given  againft  the  appellant^  who  defened  bis  appeal. 

T  tNDER  the  Commonwealth,  and  during  CromwelPs  ufurpi* 
^  tion,  William  Gray  of  Hayftoun,  the  rcfpondcnt's  anccAoTi 
was  employed  as  colle£^or  of  the  taxations  and  other  public  im- 
poGtions  in  the  (hire  of  Forfar.  After  the  Reflorattony  in  1662, 
an  z€t  of  indemnity  and  oblivion  was  pafled  in  Scotland,  but  wirii 
a  great  many  exceptions ;  one  of  which  related  to  tbe  accounts 
of  perfons  who  had  intromettcd  with  or  received  any  part  of  tbe 
public  money  from  the  year  16-^9  to  the  year  1660. 

In  1670,  the  then  Earl  of  Dumfermling  obtained  a  grantor 
commiflton  from  the  Crown,  under  the  privy  feal,  empowering 
him  to  call  to  an  account,  in  proper  procefTes  before  all  or  any  of 
his  majefty's  courts,  all  intrometters  with  public  money  during 
the  years  abovementioned,  and  to  recover  all  public  monies  in 
their  hands  unaccounted  for.  The  commiflion  contained  a  powfr 
to  the  earl  of  granting  difcharges  or  acquittances  upon  paytncnti 
and  of  tranfadling  and  compounding  ;  and  a  claufr,  obliging  die 
earl  and  his  heirs  to  account  to  the  Crown  for  his  receipts. 

(tf )  This  ftatemeot  ii  taken  from  thr  refpondent^f  cafe  only,  tbe  appdUoc  ooC  My 
appeared  at  the  heariogy  and,  1  prefume,  hariog  prefcDCediU}  cai«» 
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The  mods  of  proceeding  with  fome  of  thefe  debtors  was  to 
give  them  a  charge  of  horningi  and  afterwards  by  compoanding 
privately  with  them  for  fuch  fums  as  they  could  afford  ;  the  ear!^ 
at  fame  time,  promifing  to  procure  them  pardons  and  acquittances 
From  his  credit  at  court.  Amongft  others^  the  fatd  William  Gray 
t>f  Hay  ftoun  was  fcrved  with  a  charge  of  horning  for  a  very  large 
Turn  in  1670;  but  on  the  xoth  of  September  that  year,  an  agree* 
rinent  was  entered  into  between  the  earl  atid  him,  m  purfuance  of 
which  Mr.  Gray  paid  to  the  earl  2000  merks  in  ca(h,  and  deli- 
rered  up  to  his  Idrdfhi p  a  fecurity  from  the  Earl  of  Crawfurd  for 
14,000  merks ;  and  he  as  principal,  and  his  fon  William  Gray  of 
Invereighty  as  cautioner,  alfo  executed  and  delivered  to  the  earl 
four  bonds,  blank  in  the  creditor's  name,  two  for  3000  merks, 
and  other  two  for  4000  merks  each ;  being  in  all  30^00 
inerks. 

The  earl,  of  Umc  date,  executed  a  reieafe  of  Hayftoun*s  intro- 
tnifllions,  under  the  powers  his  lordtMp  then  had ;  and  the  earl 
alfo  then  executed  a  back  bond  obliging  himfelf  to  procure 
under  his  majefty's  hand  a  ratification  of  the  faid  difcharge,  with 
a  remifTton  or  pardon,  and  to  dt fiver  tiefimt  ratification  aod  par- 
don to  Hayftoun  between  and  the  loth  day  of  November  follow* 
ing,  to  the  cffeft  he  misrht  expede  the  fame;  cr  olherwife  if  the 
earl  Jailed  in  procuring  thereof ^  he  hound  and  obliged  himfelf  to  pay 
Aack  to  Hayjhun  the  fums  received,  with  the  fecurity  granted' ly  thi 
£arl  of  Craiofurd^  fo  that  if  he  fhould  not  procure  the  faid  ratificu' 
ihn  and  remiffion,  he  and  the /aid  Hnyfioun  nuere  each  of  them  t9  hein 
ibeir  ofun  places ^  as  if  there  had  beeti  no  agreement. 

The  earl  having  afligned  two  of  thefe  bonds  to  Sir  William 
'Shafp,  he  in  1671  brought  legal  diftrefs  againfl  Hayftoun  for 
|»yment  of  one  of  them,  which  then  bejcame  due,  and  which  in 
confequence  thereof  Haydoun  p^id.  No  ratification  of  the  earHs 
difcharge,  or  remilTion  by  the  Crown,  had  been  granted  in  the 
mean  time,  nor  were  any  fuch  granted  during  the  earPs  life ;  and 
fio  farther  demand  was  made  on  the  other  three  bonds,  during  the 
lives  of  the  earl  and  Hayitoun. 

The  earl*s  affignee,  the  appellant,  afterwards  brought  an  afiion 
before  the  Court  of*Se(Iion  againd  William  Gray  of  Invereighty, 
the  refpondent's  father,  the  cautioner  in  the  faid  bonds,  and  upon 
fiis  deceafe  againft  the  refpondent  himfelf.  The  refpondent 
|lteaded  in  defence,  that  the  bonds  were  become  void  upon  non* 
'l^mformance  of  the  quality  in  the  back  bond  to  procure  and  de- 
liver the  ratification  on  or  before  the  loth  of  November  1670. 
The  appellant  anfwered,  that  this  i^^ts  a  penal  irritancy,  purge- 
gible  at  any  time,  and  which  was  a£lual]y  purged  by  the  fon^of 
the  faid  earl,  who  had  procured  a  ratification  and  remilTion  fome 
time  after;  and,  further,  that  Hayftoun,  by  paying  up  one  of  the 
iMMidsin  167 1,  after  the  irritancy  was  incurred,  had  homologated 
the  bargain,  and  difpenfed  with  the  irritancy,  which  the  reff  ofi« 
ddtit  could  not  ^erefbre  itiCft  upon. 

The 
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The  Court  m  the  ift  of  January  172;,  <<  Found  that  the  refblof 

f^  Mt  claufe  in  the  back  bond,  is  no  penal  irritancyy  and  therefioK 

<'  not  purgeable  upon  performance  after  elapGng  of  the  day  ;  and 

*<  found  that  the  paymeot  made,  after  the  faid  day  was  not  a 

<<  pafling  from  the  refolutiye  claufe  ;  but  that  Uayftoun  could  at 

<'  any  time  after  the  faid  payment  inGft  to  be  reponed  to  his  own 

<<  place/*    And  on  the  5tb  of  February  thereafter,  the  Court 

<<  adhered  to  their  former  interlocutor,  ^d  refiifed  thp  dcGre  of 

«<  the  petition.'* 

Entered,        The  appeal  was  brought  from  **  an  interlocutor  and  decree  of  the 

3  Feb.         it  Lords  of  Sellion  of  the  1  (t  of  January  1 725^  ^d  the  affirii]Ance 

»7»5-**       «i  thereof  the  5th  of  February  following". 

The  appellant,  frOm  thje  rcfpondenfs  cafe,  appears  to  hafe 
contended,  ill,  that  this  was  a  peoal  irritancy,  and  purgeable; 
2d,  that  Hayftoun  had  homologated  the  tranfaflion  by  payment 
of  one  of  the  bonds,  in  1671  sifter  the  day  of  performaDCc  on  the 
earl't  part  was  elapfed ;  }(!,  that  it  was  again  hpnaologared  in 
1677,  when  Hayftoun  fold  his  efiate,  fubje^  to  the  payment  of 
the  bonds  to  the  Earl  of  Dumfermline ;  and  4tb9  that  Hayftous-s 
claim  to  be  reponed,  after  payment  pt  oae  of  the  bonds,  was  est 
off  by  prefcription. 

Heads  9fthe  Refpondenfs  Argununt. 

Though  penal  irritances  are  generally  purgeable  yet  a  claoii? 
inferring  no  penalty,  but  only  refilv'mg  a  bargain^  and  putting  the 
parties  in  tlie  fame  cafe  they  were  in  before  the  bargain  wss 
ftruck,  as  in  the  prefent  cafe,  neither  was  npr  ever  can  be  fouivl 
penal  or  purgeable ;  if  on  the  omifllon  to  perform,  it  had  been  pro- 
vided, that  bcfides  the  refolution  of  the  bargain,  th^  party  fhonU 
forfeit  a  fum  of  money,  thatt  forfeiture  would  clearly  amount  to  a 
penalty,  which  in  fome  cafes  might  be  purgeable ;  but  when  no 
fuch  forfeiture  is  induced,  and  when  no  other  hard(hip  is  ftipu* 
lated,  than  that  either  p/lrty  (hould  be  in  as  good  circumftaocesas 
before  the  bargain  was  made,  it  is  in^poffible  that  fuch  a  ponditioD 
can  be  deemed  penal.  It  is  not  the  damage  of  the  party  which 
comes  to  be  confidered,  where  contra£lors  bav^  m^de  it  a  plaioi 
explicit  provifion,  as  in  this  cafe. 

Though  Hayftoun,  for  feveral  reafons,  and  after  lap(e  of  the  day, 
was  willing  to  ftand  to  the  bargain,  as  might  be  inferred  from 
his  payment  of  one  of  the  bonds ;  yet  the  bargain  he  was  inclined 
to  ftand  to,  was  a  contra^  which  obliged  the  earl  alfo  to  per- 
formance of  his  part,  and  gave  to  IJayftoun  a  fecurity  for  repay* 
ment  of  the  fums  advanced  in  cafe  the  earl  d^l  not  fpe^JUalfy  per- 
form. And  though  it  (hould  be  concluded  that  Hayftoun  dif- 
penfed  with  the  non-performance  to  that  period,  yet  it  cannot  be 
imagined,  that  he  dilpenfed  with  the  non-pcrfornunce  thereafter, 
•nor  for  one  minute  longer  than  the  date  of  the  a£l.of  approbation 
jBefides^  he  undoubtedly  believed  himfelf  liable  to  be  quef* 
^ioned  for  his  life,  as  weU  as  his  fortune,  when  he  agreed  to  gi|e 
away  ^0  great  a  {um  as  30,000  meiks  for  a  ^^fiqition  and  remxf* 
.  :        ■  '  /iosi 
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fion ;  and  fo  long  as  thefe  were  not  procured,  fo  lortg  in  his  tfp^ 
prehenGon  the  danger  remained,  and  knowing  himfclf  Unable  to 
(land  the  attacks  of  li\%  purcbofed  friend,  as  well  as  of  others  his 
foes,  he  could  not  in  prudence  fall  out  with  him,  the  neceflary 
confequence  of  his  refuting  payment  of  the  bond.  If  that  pajr* 
tnent  then,  were  the  fruit  of  fear,  and  not  6f  choice  iii  Hayftoun, 
it  would  be  unreafonable  from  that  involuntary  ad,  to  draw  the 
confcquences  which  only  follow  from  the  free  and  voluntary  coa<^ 
fent  of  parties* 

When  Hayftoun  fold  his  eftate,  and  referred  to  a  lift  of  debts^ 
which  the  purchafer  (hould  be  taken  bound  to  pay,  it  was  necef- 
fary  that  the  faid  bonds  (hould  be  inferted  in  the  lift,  becaufe  b]r 
an  inhibition  ufed  by  the  creditor,  they  had  become  real  debts  on 
his  eftate.  In  the  difpofition  made  of  the  eftate  of  Hayftoun,  it 
is  provided^  «*  That  whatever  eafe  by  compofition  or  compenfa- 
*'  tion  beis  obtained  by  the  faid  Mr.  Patrick  Lyon  (the  purchafer) 
••  by  friendly  or  amicable  agreement,  or  legal  fetitence  from  the 
•*  reprefctitatives  of  the  faid  earl  of  the  fums  given  up  to  he  rejling 
*'  by  the  faid  William  Grays  elder  and  younger,  exprefied  in  the 
*'  lift  and  inventory  of  their  debts  mutually  fubfcribed  by  them, 
<<  the  faid  Mr.  Patrick  Lyon  obliges  hlmfelf  to  keep  account 
*<  thereof,  and  apply  the  fame  to  the  ufe  and  behoof  of  the  faid 
*'  William  Gray  younger.*'  From  this  claufe,  it  is  obvious,  that 
Hayftoun  intended  to  quarrel  this  debt,  which  he  ftates  only  to  be 
j|iw/i  up  as  rejling^  but  does  not  fay  it  was  due.  This  further 
fliewed  that  Hayftoun  at  that  time  had  a  fettled  refolution  to 
iiifift  upon  the  back  bond. 

The  refpondent^s  right  to  be  reponed,  or  the  caufe  and  founda- 
tion of  that  right,  viz.  the  refolving  of  the  bargain,  gave  him  two 
diftin£l  claims  and  interefts ;  one,  to  have  the  money  reftored 
which  he  had  paid ;  the  other,  to  deny  payment  of  the  bonds^ 
which  by  the  iiffitancy  incurred  became  void.  It  was  plain  he 
could  not  attain  the  firft,  without  a  fuit  for  repetition,  which  after 
a  lapfe  of  40  years  would  be  barred  by  prefcription :  but  ihtfecohd 
being  a  right  of  exception^  could  not  perilb  by  prefcription,  but  muft 
remain  perpetual,  and  endure  as  long  as  the  bonds  could  pof&bly 
laft. 

The  rcfpondent  made  it  appear  by  the  writings  themfelve?, 
that,  the  earl  had  no  right  or  patrimonial  intereft  in  thefe  fums; 
that  his  commifljon  was  only  to  tranfadi  and  compound  \  that  he 
aras  accoantable  to  the  Crown  for  his  receipts  \  and  that  he  had 
therefore  no  authority  to  take  the  bonds  in  an  underhand  hidden 
manner  to  blank  perfons,  thereby  to  cover  the  extent  of  his  re- 
ceipts. '  It  was  plain  therefore,  that  neither  in  law  nor  in  equity  , 
bad  he  a  dem^d  for  ohe  (hilling. 

This  day  being  appointed  to  hear  counfel,  counfel  appearing  jouroar, 
for  the  refpondent,bttt  no  counfel  for  the  appellant  ^  and  the  refpon-  >3  ^^^ 
Aleut's  counfel  being  heard,  and  being  withdrawn,  the  anfwer  of  '7^^7* 
the  refpondent  was  read,  and  confideration  had  of  what  was 
offered  in  this  caufe  :  //  is  ordered  and  adjudged ^  that  the  appeal  be  judgment. 

Q.  q  difmijfed. 
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» 

dlfmtffed^  and  that  the  interlocutor  and  decree^  and  the  a 
thereof ^  therein  complained  of ^  he  affirmed:  and  it  is  further 
that  the  appellant  do  pay  or  canfe  to  be  paid  to  the  refpondent 
cf five  pounds  for  his  cofts  in  refpeB  of  the  f aid  appeal. 

For  Refpondent^  Dun.  Forbes. 


Cafe  133.  William  Nifbet  of  Dirleton,  Efq;  eldeft  Son 
fs^jTa.  of  William  Nifbet,  Efq;  deceafed,  by  his 

X7><>-  firft    Wife,    and   Executor  of   bis    faid 

Father, Jppclk 

Janei,  Jane,  and  Wlllielmina  Nifbet,  Daugh- 
ters of  the  faid  William  Nifbet,  deceafed, 
by  his  fecond  Wife,  by  Mr.  David  Erfldne 
of  Dun  and  Others,  their  Tutors  and 
Curators,       ...         -         -        Reffonda 

7th  March  1726. 7. 

Lfgit'm  -^Hfland  and  Wfe  ^Prtn,ificfti  to  Heirs  and  ChUrtn.-^ 
Portions  to  «.hildrcn  in  a  contra^  of  marriage,  if  not  fo  eif«<H" 
exclude  their  right  of  legiiim. 

Upon  a  v»ife'4  renouncing  her  thirds,  by    ihe  contrid  of  B»»f^'*8H 
diTiHon  of  ihe  perfonal  ef^ate  is  bipartite,  one  half   legitlmi  ^'  ^ 
dead^s  part.  .  ^ 

i'rovitioni  tochildrm,  in  this  cafe,  do  not  come  off  the  *^°^*  ,^ 
execuiry  as  a  debt  j  but  thev  arc  firft  to  lm.>ute  ihc  le^iiii*^  ^'  - 
thefe  portions,  ard  taki-  ""Ke  rc:>  .i,  a  debt  from  ihe  dcadj'  pat^ "  ■'" 

Bonus  f*ll  urid-r  l:^i;it.'n 

ILLIAM  NISBKT,  late  of  Dirleton,  deceafed,   "^t 
firft  wife  the  app^^ll .^Dt,   his  eldeft  fon  and  hcir^ 
fecond  fon,  and  three  daimhicrs. 

By  contrafl  executed  in  April  1711,   previous  to  I^     ' 
marriage  with  his  fecond  wif^;,  the  mothtrr  of  the  rcff^  ^ 
confideration  of  the  lady's  fortune,   which   was  cond^^^ 
fettled  upon  her  lands,  to  the  value  of  4000  merks  per  ^^ 
her  jointure,  in  full  fatisfd^lion  for  her  dower,  third  of    ^ 
or  others  which  (lie  might  claim  by  law,  in  cafe  (lie  (ho  ^" 
her  faid  intended  hulband :  and   by  the  fame  contract 
himfelf  to  lay  out  the  fum  of  ico  00c/.  Scots  in  the  p  ^ 
lands  to  be  fettled  upon  himfelf  in  life-rent,   and   the  1>^ 
to  be  procreated  of  the  faid  intended  marriage  in  fee;  bi^^ 
(hould  be  no  heir  male  of  the  faid  marriage,  but  daughr^' 
Nill)et  bound  himfelf  and  his  heirs  to  pay  the  feveral  fum^' 
ingj  if  but  one   daughter,  the  fum  of  36,000   merks;  '^ 
daughters,  the   fum  of  50,000  merks ;    and   if  three  ot 
daughters,  the  fum  of  5C|000  merks,  to  be  divided  as  ihf 
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William  Nifbet  (hould  think  fit,  and  payable,  after  his  deceafe, 
at  the  daughters'  refpe£liye  ages  of  eighteen  or  marriage,  with 
inttreft  from  that  time;  and  till  the  fame  (hould  be  payable,  he 
covenanted  to  maintain,  educate,  and  aliment  the  daughters  ac* 
cording  to  their  quality  ;  with  provifo,  that  the  (hares  of  daugh* 
ters  dying  (hould  go  to  funrivors ;  but  if  one  daughter  only  fliould 
furvive,  (he  (hould  have  40.000  merks.  There  was  no  provifo^ 
or  claufe  in  this  contradl:,  that  the  fums  provided  to  the  daughters 
ftiould  be  held  to  be  in  full  of  their  legitim. 

In  July  17 1 8,  William  the  father  made  his  Trill,  naming  the 
appellant  his  eldeft  fon  executor,  and  univerfal  refiiluary  Irgatce^ 
and  difpoiiing  his  whole  moveable  eftatc  in  h's  favour,  with  the 
burthen  of  certain  legacies,  and  with  a  provifo.  that  the  telta- 
oient  (hould  not  derogate  from  the  provifions  granted  to  his  other 
children. 

In  September  1722,  when  there  w^s  liTue  of  the  fecond  mar- 
riage, one  fon  David,  and  two  daughters  Janet  and  Jane,  two  of 
the  refpondents,  William  the  father,  in  purfuance  of  the  marriage 
contra^i,  difponed  certain  lands  of  the  v.iiue  of  loo.ooo/  Scots 
and  upwards,  in  favour  of  the  faid  David  an  i  the  heirs  male  of 
his  body ;  whom  failing,  to  the  other  heirs  male  of  the  marriage  ; 
v^hom  failing,  to  Walter  Nifbet  his  fccond  fon  of  the  firft  mar* 
riage.  And  of  the  fame  date,  he  granted  a  bond  of  proviFion  to 
the  refpondent  Janet  his  eldeft  daughter,  for  payment  of  1 2,oooA 
Scots  to  her,  at  the  firft  term  after  his  deceafe,  with  intereft  there* 
after,  which  he  declared  to  be  a  burden  upon  the  100,000/.  Scots  I 

provided  to  the  heir  male  of  the  fecond  marriage  ;  and  that  it 
ihould  be  in  full  of  her  portion  natural,  and  of  all  fucceflion  (he 
could  claim  through  her  father's  deceafe,  or  her  mother's  contrad 
of  marriage.  On  the  28th  of  March  1724,  he  granted  a  bond  in 
fame  terms  to  his  daughter  Jane  for  9600/.  Scots. 

David,  the  eldeft  fon  of  the  fecond  marriage,  died  before  his 
father,  whereby  his  provifion  went  to  Walter  the  fecond  fon  of 
the  firft  marriage ;  and  the  bonds  of  provifion  to  the  two  daugb« 
ters  became  void.  William  the  father  afterwards  died  in  0£lober 
1724,  leaving  his  wife  pregnant  of  the  refpondent  Willielmina^ 
born  a  few  months  after  her  father's  death ;  for  her  no  fpecial 
provifion  had  been  made  by  the  father. 

After  the  father's  death,  the  refpondents  brought  an  adion 
againft  the  appellant  before  the  Court  of  Seffion,  in  which  they 
claimed  the  60,000  merks  fpecified  in  their  mother's  contract  oi 
marriage,  as  a  debt  upon  the  appellant;  and  alfo  a  moiety  of  tbd 
refidue  of  the  clear  perfonal  eftate  as  their  legitim.  The  appel- 
lant pleaded,  that  the  legitim  was  only  due  to  children  who  had  no 
other  provifion,  and  that  the  refpondents  were  excluded  from 
legitim  by  the  provifions  made  for  them  in  their  mother's  contra6k 
of  marriage.  The  refpondents  in  anfwer  contended,  that  thefe 
provilions  were  not  given  or  to  be  accepted  of  in  full  of  legitim^ 
but  were  only  to  fecnre  a  certain  fum  to  the  children  in  all  events^ 
bat  not  ta  deprive  them  of  their  legal  provifions. 

Q^q  2  The 
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The  Lord  Ordinary,  on  the  17th  of  July  i?^;^  ^  Found  diit 
**  the  prqtifions  in  the  marriage-contra£k  in  favours  of  the  r- 
^  fpondents  did  not  exclude  the  legittm."  And  the  appellut 
having  reclaimed,  the  Court  adhered  to  ibe  Lord  Ordinafy's  ii- 
terlocutor  on  the  2d  of  pecember  1725. 

The  appellant  having  petitioned  againft  this  interlocator,  after 
anfwers  thereto,    the  Court,    on  Uie  t8th  of  Janvaiy  1716^ 
<'  Found   that   the   deceafed's   moveable  eftate    admitted  oo^ 
*'  a  bipartite  diviGon,   betwixt   the  children's    tegitim   and  tk 
^  deceafed's  deads  part  by  equal  portions :    aniH   fbondf   iht 
<<  the  provifions  of  the  deceafed't  contrail  of  marriage  ia  fr 
^  vour  of  his   children  the   refpondents  muft   come  off  tk 
<*  whole,  head  of  the  executry  as  a  debt ;  and  that  wliat  n> 
'<  mains  after  payment  of  thefe  provifions  and  of  the  decea&A 
<'  other  moveable  debts,  the  children  come  to  have  a  ririit  • 
*'  the  equal  half  thereof  as  their  Ugitim.**     Hie  appellant  oMf 
petitioned  againft  this  interlocutor,  the  Court,  on  the  8rh  ofl^ 
bruary  1726,  <<  adhered  to  that  part  of  the  former  interlecov 
*<  finding  that  the  deceafed's  moveable  eftate  admits  only  ofi 
*<  bipartite  divifion  betwixt  the  children's  legitim  and  the  d» 
*'  ceafed's  deads  part  by  equal  portions ;  and  found,  that  ik 
**  refpondents  had  a  (hare  in  virtue  of  their  legitim  to  the  half  d 
*<  the  principal  fums  in  bonds  due  by  the  deceafcd.''     And  afa 
a  hearing  on  the  point  of  the  collation  contended  for,  the  Cm4 
on  the  nth  of  fame  month,  «  Found  that  the  provifions  of  At 
<<  deceafed's  contra^  of  marriage  in  favours  of  hischiidreaie 
*<  refpondents,  muft  come  off  the  whole  head   of  the  exectf} 
^'  as  a  debt}    and  therefore  adhered  to  their   former  iflic^ 
««  locutor.*' 
Cnteiei,  The  appeal  was  brought  from  «  an  interlocutory  fentenceof 

s»Feb.        «<  the  Lord  Ordinary,  made  the  17th  of  July  1725,  and  the  12- 
x7*5-6»       (c  firmance  thereof  by  the  Lords  of  Seffion  the  2d  of  D<?ceflibo 
^<  following ',  as  alfo  from  fcveral  other  interlocutory  fenteoctf 
<*  of  the  Lords  of  Scfllon,  of  the  i8th  of  January,  8th  of  Febn 
*^  ary,  and  the  i  ith  of  fame  February  1726. 

Heads  of  the  Appellant'* s  Argument. 

The  teftator  in  his  contract  of  marriage  with  the  refponctos* 
mother,  having  obliged  himfelf,  his  heirs  and  executors,  to  pf 
60,000  merks  to  the  daughters  of  the  marriage,  the  refpondess 
can  claim  no  more  than  that  provifion,  which  the  appellant,  39 
heir  to  his  father,  would  have  been  obliged  to  pay  them,  if  tk 
perfonal  eftate  had  not  amounted  to  that  fum.  It  is  indeed  cnrp 
that  a  father  may  make  provifions  to  his  children  by  bonds,  or 
other  voluntary  deeds,  which  will  not  exclude  their  legtcim  oi- 
lefs  fo  exprcfled,  becaufe  of  the  prefumed  intention  of  the  fitktf 
to  referve  to  them  fuch  a  claim ;  but  where  provifions  are  m*^ 
by  contrafl,  before  marriage,  in  the  way  of  ilipulation  will)  ^ 
intended  wife  and  her  friends,  fixing  the  (hare  of  the  fathn'sp^' 

foaal  eftate  to  which  the  children  are  to  fuccecd  \  in  that  caf^^*  ^ 

tU 
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At  fathet's  eftate  is  obliged,  in  all  errnts,  to  pay  them  the  pro« 
portion  ftipulated  in  the  contraA,  fo  he  is  left  at  liberty  to  difpofe   . 
of  the  reft  as  he  pleafes. 

|»>  If  the  refpondents  were  not  barred  by  the  profifions  made  for 
them,  ibrthe  mother's  contra^  of  marriage,  yet  thefe  proviGons 
behove  to  be  imputed  to  the  legitim  (/.  e*  mud  be  reckoned  as 

!iart  of  it),  and  the  children  Qould,  in  fo  far  only  as  thefe  provi- 
ions  fall  (hort,  have  an  a£^ion  of  fupplement.  That  this  was  the  rule 
in  the  Roman  law  cannot  be  a  qu(?ftton  ;  therefore,  as  this  doc- 
trine of  legitim  wag  wholly  derived  from  thence,  it  ought  to  de- 
termine the  prefent  cafe,  if  it  were  not  fufficiently  eftabliOied  by 
the  law  of  Scotland.     Bonds  of  proviGon  granted  to  children,  or 
portions  given  with  daughters  at  their  marriage,  were  always  im- 
puted in  payment  of  their  legitim.     The  Lord  Stair,  and  Shr  Stair*i  Inft. 
George  Mackenzie,  date  this  as  a  fettled  point  in  the  law  of  Scot-  ?'^'  ^  •* 
land,  as  founded  in  the  nature  of  the  thing.    The  law  gives  a  Mackcasit't 
legitim  to  the  children  for  their  provifions ;  but  does  not  exclude  Obfeiv.  10 
the  father's  paying  this  legitim,  cither  in  whole  or  in  part,  during  ^canml* 
his  life ;  and  every  indefinite  payment  or  proviGon  made,  durine 
the  father's  life,  muft  be  imputed  towards  hihhCtion  thereof 
hrotii  the  undoubted  maxim  of  law,  that,  atbitor  ngn  prafumitur 
ionari. 

"'  All  the  Scots  lawyers  agree,  that  when  there  is  a  relid  fur- 
riving,  as^  in  the  prefent  cafe,  the  executry  is  tripartiu.    To  fuch 
kgitim  the  children  have  a  right  by  fucceflion,  and  not  from  any 
0liaimunion  or  joint  intereft  in  their  father's  eftate.     And  it  is 
fUt  tertiif  for  the  children  to  qneftion  which  way  their  father  has 
difpofed  of  two  thirds ;  and  of  this  there  is  an  exprefs  precedent 
ill  the  cafe  of  Allardice  v.  Smart,  affirmed  in  the  Houfe  of  Lords  Aihrdycev. 
lach  February  1721-a,  where  a  proviGon  of  24,000  merks  was  ^•'^ 
made,  in  a  contraA  of  marriage,  to  the  children  of  the  marriage :  tbit  2^. 
the  father  having  tranfa£ted  with  fome  of  the  children  for  fmall  tioa. 
Aims,  the  Court  of  Seffion  found  the  benefit  of  thofe  tranfadions 
did  not  accrefi  to  the  remanent  children  $  and  although  in  that 
cafe  the  children  had  a  joint  intereft,  yet  the  jut  acerejfcendi  did 
not  obtain. 

But  the  Jus  reli^ta  arifes  from  the  joint  communion  betwixt  the 
hofband  and  wife,  mnd  the  legitim  being  a  debt  upon  the  father 
to  provide  fuch  a  (hare  of  his  eftate  to  his  children,  after  his  de^ 
deafe,  whenever  that  debt  comes  to  be  difcharged,  and  the  joint 
cfftate  of  the  hu(band  and  wife  is  diftiurthened  thereof,  an  equal 
dfvifion  betwixt  the  rtVxGt  and  executor  muft  necefiarily  happen ; 
iM  all  the  lawyers  who  have  faid  that  when  the  wife  prede* 
iSeafeth,  the  executry  is  at  any  time  Upartiiey  have  confidered  the 
thXt  in  this  light,  viz.  that  upon  the  wife's  demife,  her  executors 
Rave  claimed  a  third,  whereby  only  two  thirds  remaift  under  the 
father's  adminiftration,  to  be  divided,  upon  his  deceafe,  betwixt 
the  children  and  his  executors ;  fince,  then,  the  wife's  executors 
can  claim  ,  and  are  prefumed  to  have  claimed  her  third,  and  the 
(rtuldreo  dying  before  their  father  arc  no  more  confidered  than  if 
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thf 7  never  had  exifted,  the  reafoning  cannot  reciprocally  koid 
from  the  one  to  the  other. 

By  the  a£t  of  parliament  1669.  c.  19.  there  U  no  more  in- 
tended than  a  reguUttOfiof  quois  payable  to  the  bifiiop  ^  and  iB 
the  lawyers  who  have  written  on  the  fubjefly  part icularly Sir  GcOi 
JVlaekctizie,  have  put  no  other  glofs  upon  it.  7  he  legiflatve 
might  certi*inly  tax  what  part  of  a  man's  moveable  eftate  tbcf 
thought  fit }  but  fuch  taxation  could  never  regulate  the  fucceSos 
of  moveables  other  wife  eitablifhed. 

Heads  of  the  Refpondent/  Argument. 

The  intention  of  the  marrtage-articlee  was, no  doubt,  in  all  ercnl^ 
to  fecure  a  certain  provi(i(ui  for  the  daughters,  becaufe  it  nigk 
be  uncertain  what  the  perfonal  eftate  of  their  father  might  ainotfl 
to  at  the  time  of  his  deceaCe;  but  that  was  by  do  ancans  too- 
clude  them  from  the  provifion  the  law  makes  for  them ;  forU 
the  intention  of  the  parties  betn  fuch,  it  would  have  been  foo* 
preffedi  but  it  not  being  mentioned  to  be  in  exclufion  of  tM 
legitim  they  are  entitled  to  both.  This  is  the  unaoinftousopisifli, 
of  all  the  lawyers  of  Scotland,  particularly  Ld«  Stair's  Ink.  till 
Executry,  $  45.  Sir  John  Nifbet,  fo.  9.  Sir  John  Slcws^ 
fo.  14.  and  (32. 

The  father  has  a  right  to,  and  is  the  common  adminiftratorif 
all  the  perfonal  eftate  during  his  life  only:  at  bis  death  thepv- 
fonal  eflate  is  fubjr^  to  be  divided  according  to  the  dire£tel( 
the  law.  If,  therefore,  it  excludes  the  wife's  right  by  a  fetikasM 
upon  her,  that  does  not  veft  her  right  in  the  hufband,  bai  At 
perfonal  eftate  of  the  father,  which  otherwife  would  have  bea 
divided  into  thirds,  will  be  divided  into  moieties.  If  there  nc 
children  who  have  accepted  of  a  provifion  in  lieu  of  their  legitim, 
that  does  not  give  the  benefit  of  their  (hare  to  the  hufband,  bat 
the  wife  in  that  dfe  is  entitled  to  a  moiety ;  and  there  is  the  fame 
reafon,  that  v^herc  the  wife  accepts  of  a  fettlemeiit  in  lleuoftKr 
third,  the  children  fhould  have  the  benefit  of  that,  and  be  entitld 
to  one  moifty. 

J3y  the  iii(lru£lions  given  to  the  commiflaries  in  confirming  (^ 
teftarncnts,  the  rules  of  diftribution  are  Inid  down  thus:  If  tbcic 
are  no  children,  or  only  children  that  are /(Or/V-^/Tj/V/A/  (that  is, 
have  accipted  of  a  portion  in  full  of  their  legitim),  the  tetlamtct 
is  to  divide  in  two  ;  and  thouj^h  the  cafe  of  a  wif*.'s  rcnounci.g 
is  not  exprcfsly  lakcn  notice  of,  ytt  the  reafon  is  the  Time ;  foJ 
llnie  the  non-e-xiitcnce  and  renunciation  of  the  chiMrtn  arc  put 
upon  tlic  f.inie  footing,  the  fmie  reafon  holds  where  there  ist» 
wife,  or  vv})err,  ihe  has  renounced  ;  if  there  was  no  wife,  ih« 
divition  vv<;uhl  be  in  moieties;  if  flic  had  renounced,  the  diviUofl 
o'jght  to  be  the  fame  ;  and  fo  it  is  in  the  cafe  of  children,  and  ibf 
pradicc  of  ihc  CoiiimilTaiy  Court  is  the  fame  in  both  cafes.  By  tk 
ad  I  ()i)  c.  K).  it  is  enabled,  "  That  the  commiflaries  ^' 
•*  n^iit  of  no  di^rifion  in  teftaments  in  favours  of  the  widow  viw 
[^  has  renounced,  and  if  a  bipartite  or  tripartite  divifion  be  pnjf<i 

I  "tj; 
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^*  by  the  executor  at  the  coif firmation  upon  her  account,  if  it 
^  (hall  appear  (he  has  renounced,  the  teftament  (hail  be  con* 
**  firmed  without  dififion  upon  her  account.**  Confequentlyi  (ince 
fhe  is  excludedi  and  no  divifion  to  be  made  on  her  account^  the 
diftribiition  muft  be  in  the  fame  manner  aa  if  there  was  no  wife^ 
that  18  by  moieties.  Nor  will  it  alter  the  cafe  that  the  provifion 
made  for  the  wife  is  out  of  a  real  e (late,  and  confequently  a  fund 
out  of  which  the  childrc\i  could  have  no  legitim ;  for  if  a  real 
cftate  were  giren  to  younger  children  and  accepted  by  them  in 
fatiafa^ion  of  their  legicim,  their  renunciation  would  have  the 
fame  effef):  as  if  fo  much  of  the  perfonal  eftate  had  been  paid 
them  ;  and  fo  if  the  hu(band  fells  a  real  eftate,  though  the  widow 
Urid  children  would  have  had  no  intereft  therein,  if  it  had  not 
Iwen  fold,  yet  the  price  becomes  perfonal  eilate,  and  adds  to 
that  common  fund  in  which  the  wife  and  children  are  feverally 
fllterefted. 

"    The  appellant  contended,  that  by  a£l  of  parliament  i66r,  c.  32. 

I^nds  bearing  intereft  are  declared  moveable  as  to  fome  particular 

cafes,  yet  no  notice  is  taken  of  the  children's  legitim,  and  therefore 

that  they  muft,  as  to  that,  remain  ftill  heritable,  and  confequently 

not  fall  under  the  legitim.    But  thefe  bonds  are  by  the  st&  declared 

moveable,  that  the  fame  might  fall  to  the  executors,  or  belong  to 

the  neareft  of  kin,  that  is  making  them  moveable  as  to  all  effe£ls; 

aed  the  legiflature  having  it  in  view  to  determine  in  what  cafes 

ihey  (hould  remain  heretable,  cxptcfftd  it  to  be,   ^pad  fifcum  ^ 

r&HBam ;  as  they  determined   in  what  cafes  they  were  to  be 

heretable,  and  there  is  no  mention  of  the  legitim,  they  muft 

pa  to  the  children  be  confidered  as  moveable.     And  fince  by  thia 

lA  they  go  to  executors  or  neareft  of  kin,  exciuHve  of  the  leliA^ 

they  muft  be  divided  wholly  into  legitim  and  dead's  part. 

Collation,  or  bringing  into  hotchpot,  was  only  introduced  as  a 
fcmedy  for  preferving  an  equality  amongft  brothers  and  fifters» 
and  concerns  only  the  divifion  of  the  legitim  betwixt  them,  but 
haa  no  effedi  upon  the  extent  of  xYi^t  legitim,  nor  upon  the  extent 
of  the  dead's  part,  or  the  widow's  (hare.  The  right  to  the  legitim 
is  not  a  fucceftion  but  a  divifion  arifing  upon  the  death  of  the 
father,  and  exa<£lly  of  the  fame  nature  with  the  third  due  to  the 
widow ;  and  fuppofing  the  widow  (hould  by  the  marriage  have  a 
particular  fiim  fettled  to  be  paid  her  upon  the  death  of  her  huf- 
band,  (he  will  not  be  obliged  to  bring  that  into  hotchpot,  or  im- 
pute it  pro  tanto ;  no  more  ought  the  children  what  is  provided 
for  them.  Efpecially  fmce  the  provifion  by  the  marriage-articles 
in  favours  of  the  refpondents  is  to  be  confidered  as  a  debt,  and  as 
fuch  is  to  be  paid  before  any  divifion  can  be  made,  for  the  divi* 
lion  operates  only  upon  the  refidue  of  the  perfonal  eftate  after  all 
debts  paid,  and  if  they  are  creditors  they  ought  not  to  impute  ; 
and  of  the  fame  opinion  is  Sir  George  Mackenzie,  for  he  fays, 
•*  If  children  get  bonds  of  provifion  from  their  father,  they  are  8.3.11^9. 
'^  not  thereby  excluded  from  their  legitim,  nor  are  they  obliged  S  is* 
^  to  collate  thefe  bonds  of  provifion,  and  to  impute  them  as  a  part 
^  of  their  portion  natural,  but  they  have  right  to  them  as  mere 

Q^q  4  «•  creditorsi 
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^9  creditors^  and  may  likewife  feck  their  legitim  :^  and  thus  itbi 
beep  determined  in  feveral  cafes. 
Jpdfmtnt,  After  hearing  oounfeli  It  is  ordered  and  adjudged^  tbat  iht 
\r%^.  lif/rr/flw/a^y^/WM  of  the  Lord  Ordinary  of  the  l^tb  ef  July  I7aj, 
find  the  aprmance  thereof  be  affirmed  t  and  it  fj  further  ordered  md 
adjudged^  tbatfo  much  of  the  interlocutory  fentenct  of  the  iSth  tf 
January  i'j26ai  appoints  only  a  bipartite  JEnj^an  hettvsxt  tie  ebildreKt 
legitim  and  the  deceafed^s  part  by  equal  portions  be  affirmed s  het  thattk 
Other  part  of  the  fame  interlocutory  fentence  vfherthy  the  Lards  ofStffia 
found  ^^  That  the  prow/ions  in  the  deceafefs  contresS  of  masrriagi  m 
**  favour  of  the  children^  the  plaintiffs ^  mufl  come  off  the  %pholebed 
*<  of  the  executry  as  a  debt 9**  be  reverfedt  and  it  is  alfo  ordered  ed 
adjudged^  that  the  interlocutory  fentence  of  the  StA  of  Februm) 
\^%6  be  affirmed  s  and  it  is  hereby  further  ordered  and  aajtsdged^  thd 
the  refpondents  have  their  full  legitim  as  to  the  demattds  rf  the  60,000 
pierkst  or  any  part  thereof  that  may  become  due  by  the  tHarriage-im 
fraBf  when  the. fame  fhall  become  due  and  be  demus9edrd\  tbat  Aes 
what  fhall  have  been  received  on  the  account  of  the  legitim  Jbtt 
^e  accounted  and  imputed  as  payment  pro  tanto  ^  the  marrief 
fontroBm 

For  Appellant,       P.  Torke.  Dun.  Forbes. 

For  Refpondents,  C.  7albot.  Will.  Hamihan. 

That  part  of  the  judgment  here  referfed,  relative  to  the  (U* 
dren's  proTifions  being  taken  off  the  whole  head  of  the  exeolif 
as  a  debt,  is  given  as  an  exifting  precedent  by  Lord  Kaims  ia  )m 
Decifions.  I  do  not  find  this  ftated  in  the  DiAionary,  oris 
Bankton  or  Erflcine  ;  but  the  judgment  of  the  Houfe  of  Lordi 
/eems  dire^Iy  contrary  to  the  dodrine  laid  down  in  Effkio^ 
B.  3.  Tit.  9.  $  22.  on  this  point,  fupportrd  by  two  decifioDii 
Dickfon,  19th  June  1678,  and  Murray,  1 6th  July  1678. 

This  cafe  agrees  more  with  the  decifion  in  the  important  oft 
of  Hog  and  Lafhlcy,  in  the  Houfe  of  Lords,  7th  May  1792,1109 
the  cafe  of  AUardyce  v.  Smart  here  mentioned  does.  The  pit* 
fent,  however,  is  not  upon  points  precifely  fimilar  to  thofe  v^ 
thefe  other  cafes. 
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Patrick  Haldsme,  Efq;        «.        •        •         Appillant ;     Cafe  134. 

>ir    Alexander  Anftruther,    Bart.    Robert      ^  «9  0^ 

Lumfden  of  Innergellie,  and  Ifabei  Lady  '^•♦•^ 

Dowager  of  Innergellie,  his  Mother,  Mr. 
Walter  Wilfon,  and  Sir  John  Anftruther, 
Bart.  -  -         -  •  Rejpondents. 

aoth  March  1 7^*7. 

&/<.— By  articiei  of  agreemeot  for  the  fale  of  an  eftate,  the  dIfpofitioD  wai  to 
be  deliver^  by  a  day  certain,  and  rhe  price  to  M  paid  ten  dayi  aftcnrardt  { 
but  the  fetter  was  not  obliged  to  deliver  the  difpofitioo  till  heilublc  iocaritjr 
waig^amed  fw  the  price 

The  eftate  being  much  incumberedy  the  creditora  ire  preferred  to  the  price 
upon  adigniog  their  debca  wich  ablblttfie  trariaodicc; 

/^N  the  6th  of  Auguft  i*? 20  the  refpondent.  Sir  Alexander  An* 
^^  ftruther,  granted  a  faAory  to  his  lady,  empowering  her  in 
his  name  to  receive  all  funis  of  money  due  to  him,  and  to  fell 
and  difpofe  of  any  of  his  real  eftate,  promifing  to  ratify  what  (he 
fhould  do  therein.  By  articles  of  agreement,  bearing  date  the 
17th  of  the  faid  month  of  Auguft»  entered  into  between  Sir 
Alexander's  lady  and  the  appellant,  (he  fold  to  the  appeUant  the 
lands  of  New  Grange,  and  others  therein  mentioned ;  and  be* 
came  bound,  that  Sir  Alexander  (hould  execute  a  proper  convey-P 
ance  of  the  premifes,  with  abfolute  warrandice,  to  the  appellant, 
his  heirs  and  aiBgnees,  with  an  aflignation  to  the  rents  for  the 
year  1720,  to  be  delivered  to  the  appeUant  on  or  before  the  ift 
day  of  November  then  next,  with  a  fufficient  progrefs  of  writs : 
in  confid^ration  whereof  the  appellant  became  bound  to  pay  to 
the  refpondent  Sir  Alexander  the  price  of  the  faid  lands,  at  the 
fate  of  30  years*  pttrchafe,coaform  to  a  rental  to  be  given  in  there- 
of;  the  appellant,  at  the  execution  of  the  articles,  paid  7000 
merks  to  Sir  Alexander's  lady,  and  agreed  to  pay  the  refidue  of 
ahe  price  on  or  before  the  nth  day  of  the  faid  month  of  No- 
vember. 

The  appellant  was  immediately  let  intp  the  po(r^{rion  of,  and 
continued  to  poflefs  the  premifes,  and  receive  the  rents  thence* 
forward.  By  a  rental  delivered  to  him,  it  appeared,  that  he  was 
to  pay  the  fum  of  19,02 1/*  i/.  M.  Scots  over  and  above  the  fum 
paid  by  him  at  the  execution  of  the  articles.  On  the  2 1  ft  of  Sep- 
tember 1720,  Sir  Alexander  executed  a  difpofition  and  convey* 
ance  of  the  premifes,  which  was  tend<*red  to  the  appellant  before 
the  I  ft  of  November  that  year  ;  but  application  being  then  made  to 
the  appellant  to  give  a  real  fecurity  upon  the  fame  lands  for  the 
price,  jvhich  was  payable  eleven  days  after,  the  appellant  refufed 
to  accept  the  difpo&tion  under  the  condition  infiftcd  on  relative 
^o  the  fecurity. 

>  The 
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The  refpondent  Sir  Alexander  being  much  encumbered  with 
debts  to  the  refpondents  and  fundry  other  creditors,  the  refpoo- 
dents  arrefted  the  price  in  the  appellant's  hands,  and  afterwards 
brought  an  aAion  of  forthcoming  againft  hioi.  The  appellant 
alfo  brought  an  aQion  of  multiple  poinding,  in  ivhtch  variom 
proceedings  were  had,  and  interlocutors  pronounced,  on  the  fab- 
je£l  of  the  preferences  of  the  creditors  upon  the  price,  not  ncctf* 
fary  to  be  detailed. 

The  appellant  afterwards  brought  an  a£lion  for  reduQion  of 
the  faid  articles,  upon  the  ground  that  the  difpoHtion  was  not 
delivered  to  him  at  the  day  limited,  and  becaiife  the  prcmifes 
were  encumbered  and  the  title  thereto  not  clear.  The  caufn 
coming  to  be  heard  before  the  Lord  Ordinary,  his  lordfiiip,  ot 
the  31ft  of  January  1723,  "  Found  that  the  creditors  of  Sir 
«•  Alexander  muft  purge  or  clear  the  incumbrances,  as  alfo  pro- 
<<  duce  in  court  the  writs  of  the  lands  of  New  Grange,  bcfoit 
•*  the  decree  in  their  favour  be  extrafled."  And  after  furtfaci 
proceedings,  the  Court,  on  the  30th  of  December  1 724,  "  Fouid 
^  the  faid  articles  a  binding  contra^  upon  the  appellant,  the itfi 
^<  Sir  Alexander  producing  his  brother's  infeftment,  and  a  fufr 
^'  cient  progrefs,  unlefs  the  appellant  could  condefcend  upon  is* 
^^  cumbrances  that  would  exclude  his  right ;  but  before  paymeU 
^  of  the  price,  found  that  all  the  creditors  ought  to  be  broigk 
^<  into  the  multiple  poinding  now  depending,  in  order  ta  k 
"  difcuflcd." 

The  appellant  having  dated  in  debate,  that  bis  right  was  ei- 
eluded  by  adjudications  led  on  the  premifes  of  a  date  poftenorn 
the  articles,  the  Lord  Ordinary,  on  the  20th  of  July  17251 
"  Found  that  the  right  made  by  Sir  Alexander  Anftrutl.cr  to  ihc 
•*  appellant  of  the  hnds  of  New  Grange  is  not  excluded  by  tbt 
**  pofterior  adjudications."  One  of  the  creditors,  adjudgfts, 
having  reclaimed  agaiiift  this  interlocutor,  the  Court,  on  the  int 
of  November  1725,  "  having  confidered  that  the  bargain  of  fil: 
•*  had  taken  efFcO,  refufed  the  defire  of  the  petition,  and  adhered 
"  to  the  Lord  Ordinary's  interlocutor.'* 

And  it  having  been  remitted  to  the  Lord  Ordinary  to  hnr 
parties  upon  the  warrandice  to  be  given  by  the  creditors  arreftcn 
upon  their  receiving  their  money,  his  lordfliip,  on  the  7th  of  Jins- 
ary  1726,  '*  Ordmncd  the  creditors,  upon  payments  of  their  detKS) 
"  to  difcharge  the  appellant  of  fo  much  of  the  pnrchafe-moncf 
^'  as  the  faid  debts  amounted  to,  with  obfolute  warrandice,  and 
"  for  his  further  fccurity  to  aflign  their  debts  to  Mr.  Haldane,  fa 
•*  far  as  the  fame  mi^ht  affetl  his  purchafe,  for  his  further  fccu* 
**  rity  thereof  allcnirly  ;  and  ordained  the  decree  to  go  out  aa^ 
**  be  extracted  accordingly." 
Entered,  The  appeal  was  brought  from  "  fcvcral  interlocutory  fentenco 

\7^i\  "  of  the  Lords  of  ScfTion,  of  the  i8thof  July  1722,  thc3iftrf 
**  January,  the  9th  of  July,  and  26th  of  December  1723,  tk 
•*  13th  of  February,  the  ibth  of  June,  the  ad  and  30th  of  Df- 
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*  cember  1724}  the  23d  of  June,  the  2cth  of  July,  and  iSth  of 

*  November  1725,  and  the  7th  of  January  1726(a)* 

Heads  of  the  Appellant*:  Arguments. 

This  bargain  was  not  performed  on  Sir  Alexander's  part  on  the 
[ft  of  November  i72o>  nor  at  any  time  thereafter;  on  the  con* 
jrary,  he  refufed  to  deliver  any  conveyance  to  the  appellant  except 
ipon  the  terms  of  having  the  purchafe- money  paid  or  fecured  to 
iiim  at  the  rime  of  delivery ;  though  by  the  articles  of  agreement 
rhe  conveyance  was  to  have  been  delivered  fome  days  before  the 
price  became  due^  to  give  the  appellant  an  opportunity  of  exa- 
mining into  the  fufficiency  of  the  right ,  and  eitablilhing  his  own 
title  before  he  paid  the  money. 

The  admitting  of  a  few  of  Sir  Alexander's  pcrfonal  creditors  to 
perform  tbe  articles  for  him  is  a  great  (tretch  of  the  articles  to  the 
difadvantage  of  the  appellant*  For  the  warranty  appointed  to 
be  given  to  the  appellant  is  not  fuch  as  he  is  entitled  to  by  the 
articles,  that  being  one  warranty  for  the  quiet  pofTeflion  of  the 
lands,  whereby  the  appellant  might  have  affe£led  the  whole  other 
eftate  of  Sir  Alexander ;  but  thefe  are  feveral  warranties,  not  for 
fecuring  the  purchafe«  but  only  for  refunding  certain  parts  of  tbe 
purchaf e-money  to  be  taken  from  Sir  Alexander's  different  ere* 
ditors,  fome  of  whom  have  no  eftates,  or  but  very  fmall  ones^ 
liable  to  be  affc£led  by  fuch  warranties. 

Heads  of  the  Refpondents*  Arguments 

Tbe  appellant,  immediately  upon  the  execution  of  the  articles, 
was  let  into  the  poflTcflion  of  the  premifes,  and  is  now  in  poflei^ 
fion  thereof,  and  has  received  all  die  rents  and  profits  to  his 
own  ufe.  Though  the  price  was  not  to  be  paid  till  the  nth  of 
November,  yet  nobody  is  obliged  to  deliver  an  abfolute  convey- 
ance to  an  eftate,  without  having  the  price  paid  .or  fecured  \  and 
all  that  was  defired  of  the  appellant  whs  only  to  give  an  heritable 
fecurity,  upon  the  premifes  fold,  for  fecuring  the  payment  of  tbe 
price,  not  to  the  refpondent  Sir  Alexander,  bu^  to  fuch  of  the 
rcfpondents.  Sir  Alexander's  creditors,  as  had  the  prior  incum- 
brances  affecting  the  premifes  fold. 

All  the  creditors  of  the  refpondent  Sir  Alexander,  claiming  anf 
right  to  the  premiffes,  are  parties  to  the  fuit :  di^ir  feveral  rights 
have  been  produced,  and  confidered  by  the  JudgeSf  who  have 
determined  the  priority  in  which  the  creditors  are  to  be  paid  1. 
to  this  determination  the  creditors  have  fubmitted,  and  no  comi 
plaint  is  made  by  any  of  them.  There  feems,  then,  no  occafioa 
for  the  appellant  to  make  ufe  of  this  as  a  handle  againlt  paying 
the  price,  efpecially  fmce  the  Judges  have  dire£ledy  that  the  ere* 
4itofs  (ball  not  only  ai&gn  their  debts  to  the  appellant  to  protect 
Uhe  inheritance ;  but  that  the  feveral  creditors,  upon  payment^ 
ftaU  give  abfolute  warranty :   the  effed  of  which  is,  that  thef 

(4)  It  appears  to  be  ttaneceHary  in  tbts  cafe  to  de.ail  the  nuoiecoas  lAterlocoloKt,  wbkli 
diieA/  related  to  the  preference!  of  the  creditors. 

(ban 
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Aall  be  obliged  to  indemnify  the  appellant,  as  to  any  demands, 
fo  far  as  relates  to  the  feveral  fums  to  them  refpedively  paid, 
which  is  rather  a  confirmation  of  the  appellant's  title,  than  anj 
prejudice  to  it. 

^"ISHS*        ^^^^^  hearing  counfel,    //  //  ordered  and  adjudged^  that  ill 
5^"*       pitHnn  and  appeal  be  dtfmiffid  ;  and  that  the  feveral  interloeutorj  Jm- 
fences  therein  complained  ^  he  affirmed. 

For  Appellant,       P.  Yorke.        J.  WVlis. 

For  Rcfpondcnts,    Dun.  Forbes.    C.  Talbot.      Will.  Handbm. 


Cafe  135.  £li:sabeth  Duchefs  of  Hamilton,      -       -        AppellcM; 
^     James  Duke  of  Hamilton,      -         •         •     Refpondai. 

29th  March  1727. 

l^r0eef$,^^A  widow  brings  an  adtoo  agaiftft  her  fon,  t%  hit  fitther'i  heir,  ■ 
nuke  good  a  j  ioture,  which  (he  alleged  wa>  dehcicnc  :  the  loo  cooleM 
that  the  porfuer  had  not  implemenced  her  p>rc  of  the  fDarriafe-utiM^ 
aod  calls  upou  ber  to  prodocc  her  duplicate  of  ihetn  ;  ftating  that  tkeei* 
duplicate  was  produced  oy  hiai  in  a  f^ic  between  chc  parties  in  C^aact^ii 
hn^l»n<i :  (be  declining  to  do  this,  1%  ordeed  beioie  aoiwcr  taprodaGiW 
part  of  the  marriage-articles. 

•^HE  appellant  in  the  year  1722,  brought  her  a£^ion  agani 

-^    her  fon  the  refpondent^  fetting  /orth  :  That  previous  to  kr 

marriage  with  J « mes  late  Duke  of  Hamilton,  he  by  his  bond  rf 

pTOvifion,  bearinp:  date  the  15th  of  July  169S,  for  and  in  confi- 
deration  of  the  faid  marriage,  and  of  the  appellant's  portion  of 
10,000/.  ftcrlinp,  of  which  he  acknowledged  the  receipt,  boned 
and  obliged  himfelf,  his  heirs  and  fuccefibrs,  to  provide  and  fcrcort 
the  lands  and  baronies  of  Kinneil,  Cariddcn  and  Abbotfcarfe,  with 
the  cailles,  towers,  fortalices,  and  pertinents,  therein  particularir 
mentioned  and  defcribcd,  to  the  appellant  in  life-rent  for  her 
jointure,  during  all  the  days  of  her  lifetime,  and  to  infcft  andf^ii*^ 
her  in  life- rent  therein ;  and  the  duke  warranted  thefe  lands, 
baronies,  and  others  to  be  then  worth,  and  to  be  worth  and  pay 
yearly  at  the  appellant's  entry  thereto,  and  during  her  lifetime  the 
ftim  of  1500/.  (lerling,  by  and  attour  the  manor-place  of  Ktnnril; 
and  be  bound  himfelf  to  free  and  relieve  the  appellant  yeartj 
during  her  lifetime  of  all  feu  duties,  blench  duticfi,  teinds,  mioi- 
ilers'  and  fchoolmafters'  flipends,  building  and  repainag  of 
manfes,  repairing  of  churches  and  church-yard  dikes,  and  tix 
king's  ordinary  taxation : 

That  the  faid  duke  not  being  himfelf  infeft  in  the  faid  laodfi 
baronies,  and  others  in  1 702,  joined  with  his  mother  Ann  late 
Duchefs  of  Hamilton,  in  whom  the  feudal  right  was  veiled,  io 
executing  a  confirmation  of  the  faid  bond  of  provifion,  contiio- 
ing  a  precept  of  feiG0|  upon  which  the  appellant  w^s  accordiofi; 
in^ft : 
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That  the  f/id  du)iedied  in  November  1712,  leaving  the  refpoii« 
tlent  his  eldeft  foil  and  heir ;  and  Ann  Duchefs  of  Hamihon  died 
in  October  1716,  and  upon  her  death,  the  appellant  became  en* 
titled  to  the  pofleflion  of  the  faid  jointure,  lands,  baroniesi  and 
others: 

That  the  appellant  having  entered  upon  the  fame,  found  that 
they  were  not  worth  above  1000/.  fterling  per  annum,  clear  of  all 
dedudions ;  fo  that  the  appellant  fuffered  the  lofs  of  500/.  fterling 
per  annum  :  and  her  adion  concluded,  that  the  refpondent  (hottld 
make  payment  to  her  of  the  intake  of  500/.  per  annum  fince  (he 
had  been  entitled  to  her  jointure,  and  in  time  coming,  agreeably 
to  the  bond  of  provifion,  and  deed  in  confirmation  thereof}  and 
that  the  appellant  (hould  alfo  be  quieted  in  the  enjoyment  of  the 
faid  lands,  baronies,  and  premifes. 

The  refpondent  ftated  for  defences  in  this  aAion,  that  by  the 
articles  of  marriage  executed  between  the  appellant  and  his  fa- 
ther, the  appellant  was  bound  to  fettle  her  eftate  in  England  in 
favour  of  a  truftee  for  the  behoof  of  the  elded  fon  of  the  marriage  ; 
but  chat  the  appellant  had  not  fulfilled  this  obligation  upon  her 
part ',  and  the  bond  of  provifion  libelled  on  having  been  of  fame 
date,  and  granted  in  part  performance  of  thefe  marriage-articles, 
the  feveral  provifions  in  which,  in  favour  of  each  party,  were  the 
mutual  caufes  of  one  another,  he  contended  that  no  procefs  could 
be  fuftained  at  the  appellant's  inftance  on  the  bond  of  provifion, 
until  (he  fettled  her  Engli(h  eftate  in  the  manner  agreed  on  by  the 
marriage* article.'.  Of  thefe  marriage-articles  he  produced,  what 
he  ftatcd  10  be,  a  copy,  mentioning  that  his  father's  part  or  duplip 
cate  thereof  was  produced  by  him  in  a  fuit  in  Chancery  in  Eng« 
land  between  the  appellant  and  him :  and  he  contended  that  (he 
fliould  produce  her  part  or  duplicate  of  thefe  marriage-articles* 

This  caufe  was  reported  by  the  Lord  Ordinarv,  and  having 
been  argued  before  the  Court,  their  lord(hips  on  the  8th  of  De- 
cember 1724  *<  Before  anfwer  ordained  the  appellant  to  produce 
<<  her  part  of  the  principal  marriage-articles." 

The  appeal  was  brought  from  <*  an  interlocutor  order  of  the  £actrc4 
<«  Lurds  of  SelTion  of  the  8th  day  of  December  1724."  1  Feb. ' 

Heads  of  the  Appellants  Argument. 

The  appellant  ought  not  to  be  obliged  to  produce  before  the 
Lords  of  Council  and  Sefiion  her  part  of  the  marriage*articles,  but 
the  refpondent  having  a  part  thereof  in  his  own  cuftody,  and 
having  admitted  the  fame  in  the  proceedings,  if  he  intended  to 
have  any  benefit  thereby  in  the  faid  aAion,  it  was  incumbent 
upon  him  to  produce  the  fame ;  and  if  the  i^Qi  had  been  that  the 
rcfpondent's  part  of  the  marriage- articles  was  produced,  and  then 
lying  b.fore  the  Court  of  Chancery  of  England,  in  a  fuit  betwiit 
him  'and  the  appellant  (as  was  alleged  on  the  refpondent*8  part), 
yet  that  would  not  have  been  a  fufficlent  foundation  whereon  to 
ground  the  interlocutor ;  fox  it  would  be  as  necciTary  for  the 
appellant  to  have  her  part  of  die  faid  marriage-articles  in  England 
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to  make  her  defence  in  the  faid  fuit|  as  for  the  refpondent  to  ha?e 
his  part. 

If  this  rule  be  admitted,  it  will  follow  that  if  any  perfon  being 
in  England  is  forced  to  fue  in  the  courts  of  juftice  in  ScotUndi 
and  the  defender  thinks  fit  to  allege  fome  articles  or  fettlenieoti 
concerning  the  title  to  the  purfuer's  eftate  in  knglaDd,  thoagh 
not  (Iridly  in  iflue  in  tHe  caufe,  fuch  purfuer  mult  be  for  ever 
flopped  in  his  fuit,  unlefs  he  fends  down  the  title-deeds  of 
his  eftate  in  England  to  be  produced  before  the  Judges  in  Scot- 
land. 

Heads  of  the  Refpondenfj  Argufnentm 

If  an  a£)ion  is  brought  for  the  performance  of  an  agreement, 
and  the  defender  infifts  that  the  purfuer  has  a  deed  in  his  pof- 
feflion  which  will  be  a  bar  to  the  fuit,  or  day  the  proceediOjS 
therein^  the  purfuer  ought  to  be  decreed  to  produce  that  deed; 
and  it  is  the  conftant  and  daily  pra^ice  in  the  Court  of  Seflioo  ft 
to  do.  If  the  purfuer  does  not  comply  with  fuch  dire£iiony  k 
has  himfelf  only  to  blame  that  the^  fuit  is  at  a  (land  :  and  as  tk 
appellant  does  not  pretend  (he  has  not  a  part  of  thefe  articles,  b^ 
had  (he  produced  themi  the  fuit  might  have  been  at  an  end  befoft 
this  time.  The  refpondent's  part  of  the  faid  articles  was  then  is 
'  England,  and  could  not  be  produced  at  that  time  ;   but  he  pro- 

duced a  copy  of  the  articles,  and  was  willing  it  (houfd  be  tabs 
as  a  true  copy ;  and  if  the  appellant  would  have  agreed  to  tbiti 
the  nece(rity  of  even  her  producing  the  articles  might  have  bees 
faved  ;  but  that  was  not  agreed  to. 
Jodgmeot,  After  hearing  counfel,  //  is  ordered  and  adjudged^  that  thepetkkM 
^xj"^  ond  appeal  be  difmiffed^  and  that  the  interlocutory  order  therein  cm- 
plained  of  be  affirmed. 

For  Appellant,       P.  Torhe,  J,  Strange. 

For  Refpondent,    Dun.  Forbes.     C»  Talbot.     Will.  Hamiiicn. 
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Simon  Lord  Lovat,  ...  Appellant  \      Cafe  135.' 

Sir  James  Mackenzie,  of  Royftoun,  one  of 
the  Senators  of  the  College  of  Juftice ; 
Roderick  Mackenzie,  fecond  Son  of 
Alexander  Mackenzie,  late  of  Fraferdale, 
and  his  Guardian;  Mrs*  Emilia  and 
Margaret  Frafers,  Daughters  of  the  faid 
Alexander  Mackenzie,  and  the  faid  Alex- 
ander Mackenzie  as  their  Guardian ; 
Mr.  William  Scott,  Profeffor  of  Greek 
in  the  College  of  Edinburgh,  and  his 
Children  ;  Alexander  Mackenzie  of  Gar* 
loch ;  Roderick  Macleod  of  CadboU ; 
Kenneth  Mackenzie  Writer  in  Edinburgh  i 
and  John  Paterfon  of  Preftonhall,  Efq;        Refpondents. 

13th  y/^nV  1727. 

Donaicr  cf  Efcbeat  ccmfetlng  zoitk  a  Tr«^«.— A  father  conveyi  hii  eftates  to  a 
truftee  for  c«rrain  Durpoles  ;  after  the  fstber^t  death,  the  trollee  felis  fMfC  of 
bis  eftatesy  and  bond  for  the  price  it  taken  in  the  name  of  the  ttaftec*t  foiiy 
who  of  fame  date  erants  a  back  bond  to  the  truftee,  io  terms  of  the  father*! 
truft  deed  ;  the  fon  is  afterwards  denounced  for  treafon,  and  his  efcbeat 
granted  to  a  <1ooator ,  but  be  fubfeqoentiy  grants  an  affignation  to  hit  £a:hcr*s 
trufHe,  which,  in  a  competition  with  the  dunator,  is  fuftained. 

Trufite  ••  I  he  creditors  of  a  truilee  could  not  affe£l  the  iruft  eftate. 

CompetitKn  cf  Ct  eJU..rs  and  CbUdren, — Certain  creditors  being  preferred  to  a  fum 
fet  apart  f  >r  chldrrn't  provi6oos,  the  creditors  are  ordained,  upon  receiving 
payment,  to  coii  vey  their  rights  to  the  children,  to  enable  them  to  operate  iclicf 
on  other  fubjefts  of  the  debtor. 

Cofifenr  e/FsTty. — ^Th?  donator  who  confented  to  a  decree  of  preference  to  the 
children,  having  contended  that  thu  confeat  did  not  extend  to  the  creditors^ 
who  were  prefrned  to  the  cbi^dren^  and  petitioned  to  be  beard  againft  them, 
the  prayer  is  refuled. 

C.)?!.— An  affirmai.ce  with  60/.  cofts. 

f\^  the  1 1  th  of  May  1710  Roderick  Mackenzie  of  Preftonhall^ 
^^  one  of  the  fcnators  of  the  College  of  Juftice,  by  a  dctd  exe- 
cuted, with  coTifcnt  of  Dame  Margaret  his  fpoufe,  and  of  Alex* 
ander  Mackenzie  of  Fraferdale,  his  only  fon,  conveyed  his  eftate 
of  Preftonhall  abfolutcly  to  Sir  James  Mackenzie  of  Royftoun, 
one  of  the  fenators  of  the  College  of  Juftice :  the  difpofition  de* 
clared  it  was  granted  to  the  end  the  faid  eftate  might  be  fold,  and 
the  price  thereof  applied  towards  the  relief  of  Lord  Royftoun  in 
the  engagements  he  had  or  ihould  come  under,  for  Lord  Prefton* 
hall,  in  the  firft  place ;  towards  payment  of  the  creditors  who  had 
real  rights  aftetling  the  premifes  in  the  fecond  place ;  and  laftly, 
for  the  ends  and  ufcs  mentioned  in  a  back  bond  executed  by  Lord 
Royftoun,  of  fame  dare  with  the  difpofition.  Loid  Royftoun, 
of  fame  date,  accordingly  executed  this  back  bond,  reciting  the 
faid  difpofitioni  and  binding  himfelf  not  to  fell  or  difpofe  of  the 
f«ia  eftate,  but  with  the  confent  of  Lord  Preftoohally  while  in 

life; 
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life ;  and  after  his  death,  with  confent  of  Dame  Margatet  tiii 
fpoufe,  Alexander  his  fon,  and  George  Earl  of  Cromarty^  or  any 
two  of  them,  or  the  furvivor  of  them,  and  to  apply  the  price  fc^ 
payment  of  the  debts  in  which  he  himfvrlf  was  bound  in  the  firft 
place ;  for  payment  of  real  creditors  aflfiecling  the  premifes  in  the 
fecond  place ;  and  to  lay  oiit  40,000/.  Scots  of  the  remainder  upon 
fome  real  fecurity  for.  the  jointure  of  the  faid  Dame  Marj^aret 
during  her  life ;  and  in  cafe  of  her  predeceafe  the  fee  thereof  was 
provided  to  Lord  Preftonhall  himfelf,  or  to  fuch  perfcm  or  perfons 
as  he  (hould  appoint  by  any  writing  un^er  his  band  ;  and  faiKng 
fuch  appointment,  or  in  the  erent  of  his  dying  before  his  lady,  in 
either  of  thefe  cafes  the  fee  of  the  faid  fum  was  provided  to  Ro« 
derick  Mackenzie,  the  fecond  fon  of  Alexander  Mackenzie  of 
Fraferdale,  and  Emilia. and  Margaret  his  two  daughters,  the 
grandchildren  of  Lord  Preftonhall,  in  the  proportion  of  40,000 
merks  to  Roderick,  and  10,000  merks  to  each  of  his  (ifters. 

Lord  Preftonhall  died  in  January  1712.  He  htd  received  the 
rents  till  his  death,  and,  till  the  eftate  was  fold,  his  fon  Alex- 
ander Mackenzie  of  Fraferdale  received  the  rents  and  profits* 
On  the  9th  June  171$,  Ix)rd  Royftoun  with  the  confent  of 
Alexander  Mackenzie  (Dame  Margaret  and  the  Earl  of  Cromarty 
being  then  dead)  fold  and  conveyed  the  premifrs  to  the  refpondent 
John  Paterfon,  at  the  price  of  911400/.  Scots.  The  purchafer 
beine  allowed  to  retain  a  fum  equal  to  what  would  clear  oflF  the 
real  debts  affeQing  the  eftate,  on  the  22d  of  June  1715,  granted 
bis  bond  for  the  remainder,  being  78,315!  merks,  to  the  f^id 
Alexander  Mackenzie.  And,  of  fame  date,  Alexander  Mackenzie 
executed  a  back  bond  in  favour  of  Lord  Royftoun,  reciting  the 
difpofition  by  Lord  Preftonhall,  Lord  Royftoun's  back  bond,  the 
difpofition  to  Mr.  Patetfon,  and  bond  granted  by  him  for  the 
price,  and  obliging  himfelf  either  to  apply  the  money  due  by 
Paterfon*s  bond  to  the  ufes  mentioned  in  Lord  PreftonhalPs  dif- 
pofition, or  otherwife  to  affign  Faterfon's  bond  to  Lord  Royftoun, 
that  he  might  apply  the  money  to  the  fame  ufes. 

Alexander  Mackenzie  not  having  appeared  and  given  fecurity 
for  his  peaceable  behaviour  in  terms  of  the  a£i  1  G.  i.  c.  20. 
for  encouraging  all  fuperiors^  &c.,  was,  after  this  period,  difinbe- 
rited,  and  his  fingle  and  life-rent  efchtat  were  forfeited  to  his 
majefty.  In  confideration  of  the  appellant's  fervices  in  fupprefling 
the  rebellion,  his  majefty,  on  the  23d  of  Auguil  1716,  made  a  grant 
of  the  faid  fingle  and  life-nrent  efcheat  to  the  appellant*  And  after 
this  period,  on  the  23d  of  March  17 17,  Alexander  Mackenziej 
who  got  free  of  further  confcquencrs  oJPhis  denunciation,  executed, 
in  favour  of  Lord  Royftoun,  an  aiTignation  of  the  bond  granted 
by  Mr.  Paterfon  for  the  balance  of  the  price  of  Preftonhall. 

On  the  14th  of  March  1722,  Lord  Royftoun  affigned  to  the 
refpondents  Roderick,  Emilia,  and  Margaret,*  the  fum  of  40,000 
merks,  being  all  the  money  remaining  due  upon  the  faid  bond  of 
Mr.  Piterfon's,  according  to  their  refpedtive  interefts.  And 
thereupon  Roderick,  and  Sir  James  Sinclair  his  curator,  and 
Emilia  and  Margaret,  by  their  father  and  adminiftracor  in  law, 

brought 
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l)roug1it  their  aAion  before  the  Court  of  Seffion,  againft  Mn 
Paterfon,  to  recorer  payment  of  the  faid  40,000  nierke.  Mr. 
Faterfon,  in  this  aAion,  admitted  the  debt,  but  pleaded  that  he 
v^as  not  in  fafety  to  pay,  on  account  of  the  appellant's  gift  o( 
efcheat,  and  that  arreftments  had  alfo  been  laid  in  his  hands  by 
feveral  creditors  of  Lord  PreRonhall,  and  of  Alexander  Macken- 
zie. The  appellant,  though  not  a  party  to  this  aflion^  appeared 
at  a  calling  of  the  caufe,  by  his  coUnfeU  on  the  i6thof  February 
1714,  who  declared,  **  that  he  was  iniltuded  by  the  donator  not 
<'  to  objt£l  againft  the  purfuer's  obtaining  decreet  for  payment 
**  of  the  fums  libelled,  and  to  confent  thereto/^ 

The  Lord  Ordinary,  on  the  i8th  of  February  17I4,  •*  Founds 
*<  that  the  back  bond  granted  by  Fraferdale  to  the  Lord  Royf- 
**  toun,  being  relative  to  and  of  the  fame  dare  with  the  bond  tot 
•*  the  remainder  of  the  price  granted  by  Mr.  Paterfou  to  Frafer- 
**  dale,  both  which  bore  date  the  22d  of  June  1715,  and  was  in 
**  profecution  of  a  tranfa£lion  anno  17 10,  between  the  deceafed 
**  Lord  Preftonhall  and  the  Lord  Royftoun,  which  excluded  all 
*'  fufpicion  of  collufion,  did^affe^l  and  qualify  the  faid  bond  ia 
*^  the  perfon  of  Fraferdale,  as  a  truft  in  his  name  for  my  Lord 
*'  Royftoun's  behoof^  and  for  the  ends  and  ufes  mentioned  in  tho 
^*  back  bond  ;  and  that  the  fame  being  prior  to  Fraferdale's  de« 
**  nunciation,  the  faid  denunciation  could  not  prejudice  the  tffcSt 
'<  of  the  faid  backbond;  and  therefore  the  aflTignation  granted  by 
'*  Fraferdale,  and  transference  by  the  Lord  Royftui  n  in  favour  o£ 
**  Fraferdale's  children,  ftood  good.aotwithdaudingof  Fraferdale's 
*<  denunciation  prior  thereto.  As  alfo,  by  reaion  of  the  faid 
'<  back  bond,  found,  that  none  of  Frafer dale's  creditors  could 
•*  arreft  the  fubjed  of  the  bond  in  prejudice  of  the  children's 
*<  right,  acquired  by  the  faid  back  bond  :  and  therefore,  and  in 
*<  regard  that  the  donator  of  Fraferdale's  efcheat  difclaimed  any 
**  intereft  in  th#  faid  bond,  and  did  not  objed  againft  the  pur^ 
'^  fuer's  preference,  decerned  and  declared  in  the  terms  of  the 
*<  libel,  at  the  children's  inftance,  with  the  burden  always  of  the 
'*  fecurity  of  the  purchafed  lands  to  Mr.  Paterfon,  according  to 
^<  ftipulation  thereanent,  and  with  the  burden  of  purging  the  ar- 
<'  reftments  laid  on  in  the  purchafer's  hands  at  the  inftance  of  the 
«*  deceafed  Lord  Preftonhall's  creditors." 

Soon  after,  Mr.  Paterfon  brought  his  a£tion  of  multiple  poinds 
ing,  againft  the  arrefting  and  other  creditors  of  Lord  Preftonhall^ 
in  which  the  appellant  was  alfo  called  for  his  intereft.  And  the 
refpondent,  Mr.  William  Scott,  on  behalf  of  himfelf  and  his  chiU 
dren  as  creditors  of  Lord  Preftonhall,  brought  an  a£lion  of  re^* 
dudion  and  declarator  againft  Lord  Royftoun,  the  grantee  of  Lord 
Preftonhall,  inCfting  that  the  difpofition  to  him  was  fraudulent^ 
and  ought  to  be  fet  afide,  and  that  his  debt  ought  to  be  paid  out 
of  the  refidue  of  the  price  due  by  Paterfon  and  the  other  refpon* 
dents.  The  other  creditors  of  Lord  Preftonhall  made  themfelves 
parties  to  this  adion  of  Mr.  Scott's ;  and  the  fame  wat  alfo  coxl<« 
joined  with  the  a£Uon  of  multiple  poindiogr 
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In  tliefe  conjoined  a£tioQ8»  feveral  interlocutors   were  pio* 
nounced,    preferring  the  creditors  of  Lord   Preftonhall  to  hit 
grandchildren  ;  and  the  queftion  of  preference  between  thefc  cre- 
ditors themfelves,  having  been  difputed  for  near  two  years,  the 
Lord  Ordinaryt  on  the  20th  of  July  1726,  pronounced  thefel- 
lawing  interlocutor :  *^  Preferred  Lord  Royftoun  to  as  much  of 
**  the  faid  fum  refting  by  Mr.  Paterfon,  and  contained  in  the  iaid 
<*  bond  granted  by  him,  as  would  fatisfy  and  pay  him  the  fum  of 
«*  38,3 15!  merks,  and  intereft  thereof  from  Whitfunday  1715, 
*<  during  the  not  payment  (to  which  he  reftriOed  hit  paymenis 
*^  and  engagements  for  Lord  Preftonhall)  pritno  loco  s  and  foond 
*<  that  the  other  creditors  and  the  children,  in  the  order  of  pe* 
<<  ference  after  mentioned,  could  only  draw  the  40,900  merksof 
^'  principal  aflTigned  to  the  children,  and  fuch  part  of  the  interdl 
^  as  WRS  refting  fince  Whitfunday  1715,  and  the  intereft  oftk 
^^  faid  fum  in  time  coming  ;    and  found  it  was  inftru£ied  by  the 
"  faid  bond,  and  condefcendance  given  in  by  Mr.  Paterfon,  thst 
^<  he  was  refting  of  the  price  of  the  faid  lands  at  Whitfundaj 
♦*  1715  (befidtfs  the  fum  for  which  the  Lord  Royftoun  was  p^^ 
^'  ferred  as  above)  the  fum  of  40,000  merks ;  and    found  him 
'*  liable  to   the  faid  creditors  and  purfuers    for    the    faid  fuo 
•*  and  intereft  thereof  from  the  faid  term  of  Whitfunday  during 
•*  the  not-payment ;  and  preferred  certain  creditors  of  Lord  Prd- 
•*  tonhall  in  the  order  then  fettled /rimo  hco.     Preferred  the  faid 
*<  children  of  Fraferdale,  in  the  next  place  to  the  remainderof 
^<  the  faid  fum  found  due  by  Mr.  Paterfon,  and  decerned  Hr. 
**  Paterfon  Ito  make  payment  accordingly;  and  difcharged  alltiie 
*<  other  perfons  called  by  the  multiple  poinding  to  nioleft  himoQ 
'^  that  account  in  time  coming :   and  decerned   the   feveral  ctc« 
**  ditors  preferred  as  above  on  the  fum  transferred  to  the  children, 
•'  to  aflign  and  ^ive  up  their  grounds  of  debt  and  diligences  rt- 
•*  fpeftively  in  favour  of  the  f^id  children,  in   order  that  ibei 
•^  might  operate  their  relief  out  of  any  other  fubje£l   or  cftatc 
•'  which  belonged  to  Lord  Preftonhall  or  Fraferdale  as  accord? 
«*  of  the  law." 

The  appellant  now  appeared  as  a  defender  to  the  multiple 
poinding,  and  gave  in  a  reprefentation  to  the  Lord  Ordinary, 
praying  that  the  proper  oiScer  might  be  direfted  to  give  hira  t} 
the  procefs  to  be  conCdered,  receive  his  title  as  donaror  of  efcheat, 
and  in  the  mean  time  flop  extrafting  the  decree.  The  Lord  Or- 
dinary, on  the  25th  of  July  1726,  **  Oriained  the  other  parties 
•'  concerned  to  fee  this  reprefentation,  and  all  parties  to  be  ready 
•*  next  day  to  argue  the  fame  before  him."  The  caufe  being 
accordingly  argued  on  the  26th  of  July  the  refpondents  infifte^ 
that  the  fubjeft  in  queftion  being  of  the  efFedls  of  Lord  Prefton- 
hall, the  appellant  could  have  no  intereft  therein  ;  and  they  ^^ 
ferred  10  the  judicial  confent  given  two  years  ago  by  the  appel- 
lant's counfcl  to  the  decree  in  favour  of  Lord  Royftoun  :  the  Lord 
Orciinary  thereupon,  of  that  date,**  Refufed  the  prayer  of  theap- 
**  jicllant's  reprefentation,  aud  allowed  the  decree  to  be  cxtrafle^* 
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The  appellant  thereupon  reclaimed.  The  Court,  after  1  hear* 
ingi  on  the  29th  of  July  1726,  **  adhered  to  the  Lord  Ordinary's 
*<  interlocutor,  and  refufed  the  defire  of  the  petition/' 

The  appeal  was  brought  from  **  feveral  interlocutory  fentences  inttn^ 
<<  or  decrees  of  the  Court  of  Seflion  of  the  i8tK  ot  February  '^'^* 
«*  1724,  the  20th,  25th,  26th,  and  29th  of  July  1726."  «7»«-7a 

[It  has  not  been  deemed  necefTary  to  detail  the  argument  on 
either  fide  upon  this  cafe :  fuch  argument  relating  almoft  en* 
tirely  to  the  circumftances  involving  the  fa£fc  of  the  truft,  im- 
pugned on  one  fide,  and  defended  on  the  other^  upon  which  no 
correA  information  is  given.] 

After  hearing  counfel,  It  is  ordered  and  adjudged^  that  the  /aid  Judgmenc^ 
petitition  and  appeal  be  dif miffed^  and  that  the  interlocutors  therein  com*  '3  April 
plained  of  be  affirmed :  and  it  is  further  ordered^  that  the  appellant  '^*^* 
do  pay  or  caufe  to  be  paid  to  the  respondents  the  fum  of  60A  for  their 
cofts  in  refpeB  of  the  f aid  appeal.  ^ 

For  Appellant,        Dun.  Forbes.     Will,  Hamilton* 
For  Refpondents,  P.  Torke.         Ch.  Arejkine. 


David  M*CulIoch,  of  Pllton^        -        -        Appellant;      Cafeijy. 
Chriftian  M'Culloch,        -        -         -  RcfpondenU 

17th -^f^riY  1727. 

Mmtnt  by  a  motber  to  her  Jon,  If  granted  ^mno  donandi  tr  utt.'^k  fttbcr 
gnntt  bond  of  provifion  to  «  youoger  fon,  in  a  certain  fum,  binding  bimfelf 
and  bit  beirt  to  aliment  him  till  219  or  to  pay  intereft  on  the  bond  ;  tbt 
mother  mirries  a  fecond  huiband»  and  in  her  marriagie -con trad  ftipulatei  a 
power  of  alimenting  her  fon,  out  of  her  jointure  from  her  firit  hufbaod  t  in 
a  proctfa  by  the  ailignee  of  the  younger  fon,  againft  his  eldeft  brother,  for 
interefty  as  not  being  alimented  by  the  father*s  heirs,  fuch  inteteft  is  decreed, 
and  the  mother  is  found  to  hare  alimented  the  younger  fon  gratii, 

^irigfcM.— >The  eldeft  fon,  pending  this  action,  paid  his  mother's  feeond 
hu(band  a  fum  for  his  younger  brother *s  aliment,  but  ic  is  found  that  the 
difcharge,  taken  for  that  fum,  being  granted  fmdtntt  froctjfu,  did  not  in* 
fluence  the  caufe. 

Bond,'^Tirmly  Pena/iy.^-^A  bond  of  provilion  by  a  father  contains  a  dsufe  at 
annual-rent,  but  no  penalty  on  failure  1  in  an  adion  of  damages  for  not 
pundual  pavment  of  intereft,  and  expences  thereon  incurred,  the  dfftnit 
that  the  bond  r^ontained  no  termly  penalty  is  overruled* 

C^i.«-iAn  affirmance  with  So/,  cofts* 

JAMES  MCCULLOCH  of  Pilton  left  iffue  three  daughters, 
Jane,  the  refpondent  Chriftian,  and  Catherine ;  and  two  fons» 
David  the  appellant,  and  Alexander,  who  were  twins.  The  real 
icftate  defcended  to  David  the  appellant,  as  eldeft  fon  ;  to  his  other 
children  he  granted  bonds  of  proviCon,  payable  at  the  fir  ft  terms  of 
Whitfunday,  or  Martinmas,  after  Alexander  (hould  attain  his  age  of 
21  years,  or  the  daughters  be  married,  with  intereft  from  the 
terms  of  payment ;  and  he  bound  himfelf  and  his  heirs  to  aliment 
and  educate  thefe  younger  children  feverally  till  the  intereft  upon 
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'  tbdr  bonds  became  payable  ;  and  upon  failure  to  maintain^  cdd 
cace»  and  toftrufl  them,  he  bound  bimfelf  and  bis  heirs  to  paf 
them  the  intereft  of  their  provifionSf  beginning  at  the  firft  term 
of  Whitfunday  or  Martinmas  after  fuch  failure.  The  provifioa 
to  Alexander  was  io»ooo  merks,  to  the  refpondent  Chriftian 
4000  merks,  and  to  Catherine  3000  merks* 

James  M^Culloch  died  in  February  17039  and  after  his  deadi 
the  appellant  David  and  bis  brother  Alexander,  then  minoriy 
were  alimented  by  their  mother;  they  did  not  attain  to  21  years 
of  age  till  1714.  In  1705  the  mother  intermarried  with  Mr. 
Rofs,  her  fecond  hufband ;  and  by  their  marriage-cootrad  it 
was  agreed,  that  during  the  lifetime  of  Lady  Lindore8»  who  life- 
rented  great  part  of  Mr.  M^CulIoch's  real  eftate,  it  fhould  beia 
the  power  of  the  mother  to  apply  fuch  part  of  her  jointure  froB 
her  firft  hufband  as  (he  thought  at,  not  exceeding  three  chakkn 
of  bear  or  oatmeal  yearly,  for  the  maintenance  of  the  appelbat 
and  his  brother  Alexander,  whilft  they  (hould  remain  in  fandf 
with  her.  And  (he  at  fame  time  made  over  to  her  faid  fccooi 
hufband  a  debt  of  2000  merks,  to  which  (he  had  right  as  exeai> 
trix  confirmed  to  her  firft  hu(band,  and  which  Mt.  Rofs  agreed 
ibould  be  a  fund  for  the  aliment  of  her  two  fons  David  aai 
Alexander. 

Accordingly  the  appellant  and  his  brother  continued  in  {mlf 
with  their  mother  till  May  17 10,  when  their  imde  and  ItttQisI 
law  took  charge  of  them,  and  fettled  them  firft.  at ^'{phool  it  W' 
vemefs,  and  afterwards  at  Edinburgh.  ^  .  .      : 

In  May  17 15  the  refpondent  procured  from  her  brother  Alo- 
ander  an  a(fignment  of  fo  much  of  the  intereft  of  his  bond  d 
provifion  from  bis  father,  due  preceding  the  term  of  Whitfunday 
171$,  as  (hould  amount  to  the  fum  of  100/.  And  the  refpoo* 
dent  thereupon  commenced  her  a£lion  againft  the  appellant  for 
that  fum.  The  appellant  ftated  for  defence,  that  Alexandcr'i 
bond  of  provifion  entitled  him  to  no  annual-rents  till  his  majority, 
except  upon  failure  of  alimenting  and  educating  him ;  but  that 
Alexander  had  been  conftantly  maintained  and  educated,  as  the 
appellant  was,  till  his  majority  in  Auguft  1714*  After  the  com- 
mencement of  this  procefs  the  appellant  accounted  with  his  mo- 
ther's fecond  hufband  for  his  own  and  his  brother  Alexander's  ali- 
ment, paying  a  balance  in  money  to  Mr.  Rofs,  and  taking  a  di{- 
cbarge  for  the  fame. 

The  marriage-articles  between  Mr.  Rofs  and  the  appellant's 
mother  were  produced;  and  the  caufe  ftood  over  till  1724,  but 
being  then  revived,  the  refpondent  infiftedy  that  the  marriage- 
articles  were  a  proof  that  the  mother  intended  to  make  a  prefect 
of  Alexander's  aliment  tohimfelf;  and  that  the  aliment  having 
been  fo  furnifhed  by  her  animo  dottandi^  the  payment  made  b; 
the  appellant  in  17 16  could  not  be  conftrued  as  a  fatisfa£lion  for 
that  aliment,  efpecially  (ince  the  account  was  fettled  after  the 
appellant  was  put  in  tfiala  fide  to  make  any  fuch  tranfaftiffn  bf 
the  commencement  of  the  a^a* 


Ato 
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After  fundry  proceedings!  and  a  reclaiming  petition  and  an* 
fwers,  the  Court,  on  the  ift  of  January  1725,  •*  Found,  that  Mr. 
•*  Rofs's  difcharge,  being  granted  pendente  proeeffu^  doth  not  influ- 
**  ence  the  caufe,  and  that  Alexander  was  alimented  by  the  mo« 
^*  ther  gratis  \  and  that  the  benefit  thereof  doth  accrefce  to  the 
'*  faid  Alexander,  referving  the  further  confideration  if  the  faid 
*•  benefit  ought  to  be  extended  further  than  the  value  of  the 
<<  aliment/'  And  to  this  interlocutor  the  Court  adhered  on  the 
29th  of  the  fame  month  of  January.  The  appellant  having 
prcfented  a  petition,  praying  that  extra£ling  the  decree  might  be 
(topped,  the  Court,  after  anfwers,  on  the  20th  of  February  17259 
**  refiifed  the  defire  of  his  petition." 

During  the  dependence  of  the  faid  aAion,  the  refpondent  had 
obtained  a  decree,  in  17 15,  againft  the  appellant  for  payment  to 
her  of  the  intereft  on  her  own  bond  of  provifion  for  4000  merks^ 
and  on  her  fifter  Catherine's  bond  for  3000  merks,  to  which  (he 
had  right  by  aflignment,  until  the  principal  fums  (hould  be  paid* 
She  afterwards  infifted,  in  a  frefli  adion,  to  have  the  appellant 
decreed  to  pay  the  principal  fums  to  the  refpondent ;  and  alfo  to 
pay  a  fum  of  money,  in  name  of  damages  and  expences,  through 
her  not  having  received  punfiual  payment  of  her  intereft  Gnce 
1 7 15.  The  appellant  in  defence  ftated,  that  all  the  intereft  was 
paid  up  but 'for  one  year  \  that  there  was  no  penalty  in  the  bond 
for  not  pun6iual  payment  of  the  intereft,  and  that  no  damages 
could  be  demanded,  as  the  debtor  had  accepted  of  her  intereft^ 
though  perhaps  later  than  the  dav  of  its  falling  due. 

The  Lord  Ordinary  difmifTed  the  libel  as  to  the  principal  fumSf 
and  having  reported  the  remainder  of  the  caufe  to  the  Court,  their 
lordfhips,  on  the  19th  of  February  1724,  <'  Found  the  appellant 
<^  liable  in  damages  and  in  the  expences  of  procefs."  A  conde- 
fcendance  having  been  given  in,  the  Lord  Ordinary,  on  the  3d  of 
July  1724,^^  modified  the  damages  and  expences  to  456/.  1 8/.  4^/* 
*^  Scots,  and  decerned."  To  this  interlocutor  his  lordfhip  ad* 
hered  on  the  i8th  of  July  1724,  and  the  appella^tt  having  re* 
claimed,  the  Court,  on  the  24th  of  Julyi  refufed  die  dedre  of  hi^ 
petition. 

The  appeal  was  brought  from  '<  feyeral  interlocutory  fentences  Encmd, 
*«  of  the  Lords  of  Scflion,  made  the  19th  of  February,  the  3d,  ■*M*»cli 
««  18th,  and  24th  days  of  July  1724,  the  ift  of  January,  and  the  *7**'^ 
<<  affirmance  thereof,  and  an  interlocutor  of  the  2Qtb  of  Fc^ 
••  bruary  1725." 

Heads  of  the  ApptllanCs  Argument* 

•  The  intereft,  by  the  exprefs  condition  of  the  bond  to  Alexan- 
der,  was  not  to  commence  till  he  was  21  years  complete;  in 
con^deration  whereof  he  was  to  be  alimented  at  the  appellant's 
cxpence ;  and  intereft  was  only  to  become  due  before  his  majq* 
Tity,  upon  failure  of  alimenting,  the  next  term  after  fuch  failurCf 
ib  without  proof  made  of  a  failure  in  alimenting,  the  intereft 
^uld  not  be  found  due  \  and  the  imu$  prohnA  ought  to  bav^ 
)aio  OQ  the  rcfpoAdeot« 
^  Rf3  It 


^14  CAm.m  4P^J(AL  f^oif  fcoTi'Aiin;, 

It  appeared  in  court  that  the  appellant  <Ud  aliment  fats  bfod»r 
Alexander,  inafmuch  as  his  motner  did  furniih  that  alimaiti 
partly  out  of  the  appellant's  ciFcfts,  and  partly  out  of  her  owa, 
and  had  allowance  in  account,  and  repayment  of  what  (he  ii 
furniflied. 

His  mother's  furnifliing  aliment  to  Alexander  could  not  be  cob- 
fidered  as  a  donation  ex  pietate  materna,  becaufe  Alexander  id 
of  bis  own  to  aliment  him  with,  viz.  the  obligadon  wluch  1^ 
upon  the  appellant  to  aliment  him. 

If  the  mother's  aft,  in  alimenting  the  appellant  and  his  brotberi 
Is  to  be  conGdered  as  a  donation,  it  muft  be  prefumed  a  gntnit; 
to  the  appellant,  becaufe  it  helped  to  fulfil  the  obligation  nokt 
which  he  lay,  and  appears  to  have  been  intended  to  continue  ofld 
his  eftate  was  relieved  of  the  burden  of  the  Ufe-rent  of  the  La^ 
Lindores. 

Bonds  in  the  law  of  Scotland  are  conGdered  to  be  ^/r?i  jatih 
and  therefore  afford  a£kion  no  further  than  is  exprefsly  ftipubld 
in  them  i  now  in  the  bonds  in  queftion  there  is  a  penalty  ^ 
je£led  upon  the  failure  of  paying  the  principal  fum,  but  theief 
no  penalty  added  upon  the  failure  of  paying  the  intereft  preci(lei|{ 
at  a  day;  and  therefore  the  demand  for  expencc  and  daaufci 
ought  not  to  be  allowed. 

Though  it  Qiould  be  allowed  that  the  refpondent  ought  to  be 
reimburfed  of  any  charges  really  expended  in  recovering  pf- 
ment,  (he  could  have  no  pretence  to  damages,  of  which  ooic- 
count  is  given,  nor  proof  made  ;  and  which,  as  they  are  decitdi 
exceed  by  much  the  value  of  the  whole  intereft  owing  tpbcrA 
the  time  of  making  the  demand. 

Heads  of  the  Refpondent'* s  Argument. 

This  adignment  was  made  many  years  after  the  faid  Alexan- 
der was  alimented,  and  when  he  was  come  of  age,  (no  demacd 
having  ever  been  made  on  that  account),  and  was  obtained  ^f'" 
dente  proceffli. 

As  aliment  furnifhed  by  a  parent  to  an  infant,  without  demiod* 
ing  a  previous  fettlement  for  it,  or  claiming  fatisfadiion,  cvca 
after  the  fon  was  of  age,  is  prefumed  to  be  given,  and  to  pro- 
•  ceed  ex  pietate  parentis -^  fo  the  gift  can  never  bear  a  conflnic- 
tion  in  favour  of  any  other  than  the  child  fo  alimented,  where  h 
is  not  otherwife  exprefsly  declared.  The  mother  having  in  her 
contract  of  marriage  with  her  fecond  hufband,  referred  i 
power  to  apply  part  of  her  jointure  for  the  aliment  of  her  foes, 
the  appellant  and  Alexander,  (he  thereby  plainly  Cgnified  her 
intention  to  renounce  all  demand  for  the  expence  of  fuch  ali* 
ment  for  the  future,  till  they  came  of  age ;  which  was  a  con- 
vincing argument,  that  the  former  aliment  was  a  gift,  and  couli 
not  be  retraced  by  her  hu(band  after  the  marriage,  he  havirj 
renounced  his  intereft  therein.  By  the  bond  of  proviGon  the  ap- 
pellant was  bound  not  only  to  aliment,  but  likewifc  to  educate  ifc' 
faid  Alexander  at  fchool,  college,  law,  or  any  other  fciencc  that 

he  (bould  incline  tOj  or  pay  the  intereft  of  the  money ;  ^ 

ihcrt- 
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therefore  the  fubfiftence  furnifhed  by  the  mother  did  not  fulfil 
the  condition  of  the  bond,  the  appellant  not  having  at  any  time 
been  at  the  lead  expence  toward  his  education. 

The  power  in  the  contract  of  marriage  was  only  to  difpofe  of 
part  of  the  jointure  for  maintenance,  but  not  for  education  of  the 
laid  Alexander.  The  giving  bread  to  her  own  child  could  be 
deemed  a  favour  to  himfelf  only»  and  the  rather  for  that  a  con« 
dition  is  added  in  the  faid  contract,  that  during  the  continu* 
ance  of  the  maintenance  her  fons  (hould  remain  in  the  cuftodj 
and  keeping  and  under  the  power  and  dircAion  of  their  mother. 

The  appellant  had,  as  heir  to  his  father,  a  very  confiderabte 
cftate ;  and  the  refpondent  but  a  poor  provifion.  Nevertheleft 
the  appellant  was  fo  litigious,  that,  without  a  fuit  at  law,  (he 
could  not  recover  any  one  term's  intereft;  whereby  (he  was 
obliged  to  accept  of  any  payment  the  appellant  was  pleafed  to 
oflfer.  But  being  thereby  reduced  to  very  great  neceffities,  and 
obliged  to  contra£l  debts,  whilft  thefe  fuits  were  depending, 
^rhich  were  drawn  out  to  an  intolerable  length,  and  having  never 
releafed  her  claim  of  damages,  which  had  been  taxed  far  below 
her  real  expences,  her  demand  was  juft  and  well  founded  both  ia 
law  and  equity. 

After  hearing   counfel,    //  //  ordered  and  adjudged^  thai  tie  Joafainf^ 
petition  and  appeal  he  difmijfed^  and  that  tbefeveral  interlocutory  fen*   *7  April 
tences^  and  the  affirtnances  thereof ^  therein  complained  of  he  affirmed: 
and  it  it  further  ordered^  that  the  appellant  do  pay  or  caufe  to  he  paid 
fo  the /aid  refpondent  thefum  of  Sol,  for  hercofli  in  refpeh  oftbefaid 
appeal.  « 

For  Appellant,       Dun.  Forhes.       C.  Talhot. 
For  Refpondent^    C.  Erfiine. 
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TH  E  twenty-fiire  cafes  of  appeal,  at  the  inftance  of  the  Com* 
miflioners  and  Trufttes  for  the  forfeited  £iUte8»  noticed 
briefly  at  the  end  of  the  appeal  brought  by  thefe  Commiffiooers  No.  6f» 
and   Truftees  v,  Jameft  Drummondi  in  which  the  judgments  of  P*  ^7« 
the  Court  of  Seifioi/  w>  re  found  to  be  null  and  void  for  want  of 
jurifdiflion,  are  as  follows ; 

I*  The  Commijftoners  and  Trujlees  of  the  forfeited  Eflates  r.  Thomat 
Erfk'tne  of  Mar^  entered  15th  Dec.  17191  decided  15th  Feb« 
l7ig-2o. 

9»  Ditto  V.  John  Stirling^  elded  fon  of  James  Stirling,  late  of 
Krir,  entered  i8thDec.  17191  decided  17th  Feb.  1719* 2o. 

3*  Ditto  V.  Andrew  CaJJie  of  Kirkhoufe,  entered  j8th  Dec.  17199 
decided  17th  Feb.  17 19  20. 

4*  Ditto  V.  Wm.  Maxwelly  fon  to  William  late  Earl  of  Nithfdalc, 
entered  i8th  Dec.  17199  decided  14th  March  i7i9-20. 

5.  Ditto  V.  John  Erjkine  of  Balgownie,  entered  18th  Dec.  17191 
decided  i^th  March  1719-20. 

t5*  Ditto  V.  George  Earl  ofKinnoul  and  George  Hay  Drummondy  his 
elded  fon,  entered  i8th  J^ec.  17191  decided  14th  March 
1719-20. 

^.  Ditto  V.  David  Threipland^  eldeft  fon  of  Sir  David  Threipland 
of  Fingaflci  entered  18th  Pec»  17191  decided  14th  March 
1719-20, 

8.  Ditt§  V.  Sir  James  Stewart  of  GoodtreeSi  entered  i8th  DeCt 
1719,  decided  i4thMirch  1719-20. 

^.  Ditto  V.  Arthur  Balfour^  eldeft  fon  to  Colonel  John  Balfour^ 
and  the  creditors  of  the  deceafed  Robert  Lord  Burleigh,  ea« 
tered  i8th  Dec.  17 19,  decided  14th  March  1719  20. 

10.  Dittq  V.  James  Lord  Bargany  and  his  guardians,  Robert  Dtifh* 
das  of  Arniftoun,  one  of  the  Senators  of  the  College  of 
Juftice,  and  John  Jolly,  Merchant  in  Edinburgh,  (filtered 
|8thl)ec,  17191  decided  i^^th March  I7i9-29f 
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IT.  Ditta  T.  Hugh  Wallace  of  Ingleftouni  entered  i8th  Dec.  171^1 
decided  14th  March  i7i9-ao« 

12.  Ditto  V.  Alexander  Baine,  Adrocatey  entered  1 8th  Dec.  i/ipt 

decided  14th  March  iyz^20. 

13.  Ditto  T.  Dona f J  McDonald  and  John  Stewart  of  Gramtullfi 

entered  i8th  Dec.  decided  14th  March  1 719-20. 

14.  Ditto  V.  Patrick  Earl  of  Marchmont^  entered  18th  Dec.  17199 

decided  14th  March  lyij^ao. 

15.  Ditto  V.  Henry  Scrimfeour^  eldeft  fon  of  John  Scrimfeour,  late 

of  Bowhill,  entered  1 8th  Dec.  1 7 19^  decided  14th  March 
1719-20. 

16.  Ditto  V.  Robert  Gordon^  fon  of  William  late  Vifcount  of 

Kenmuirci  entered  18th  Dec.  1715^  decided  14th  March 

1719-20.  ^' 

17.  Ditto  V.  Alexander  Earl  of  Home  and  Anne  Ceuntefs  Honuaget 

of  Home ^  entered  i8th  Dec.  17I9>  decided   14th  March 
1719-20. 

18.  Ditto  V.  Harie  Maule  of  Kellicy  entered  21ft  Dec.    17191 

decided  14th  March  1719-20. 

19.  Ditto  r.  John  Fortes^  AdvocatCy  entered  21ft  Dec*   1715!} 

decided  14th  March  1719-20. 

20.  Ditto  V.  John  Preflon^  only  fon  of  the  late  Sir  John  Prcf- 

ton,  Bart,  entered  21  ft  Dec.  17199  decided  14th  March 

21.  Ditto  V.  John  Gordon^  fon  of  Alexander  late  Vifcount  Keo* 

muire,    entered    21  ft  Dec.  17199    decided    14th  March 
1719-20. 

22;  Ditto  y.  Colin  Mackenzie,  AdvocatCj  entered  21ft  Dec.  17199 
decided  14th  March  1719-20. 

23.  Ditto  T.  Lady  Mary  Hamilton  of  Baldooiii  entered  aad  Dec 

17 191  decided  14th  March  1719-20. 

24.  Ditto  V.  Charles  Craigengelt,  entered  20th  Dec  17199  decided 

26th  March  1 7 19-20. 

25.  Ditto  r.  William  Martin  of  Harwoodj  entered  i8th  Dec» 
I  IT  1 9-209  decided  March  171 9-20. 

The  following  appeals  were  alfo  decided  in  the  period  com* 
prehended  in  this  volume;  but  are  not  reported,  becaufe  the 
printed  cafes  were  not  found  in  any  colledion  fearched  for  that 
purpofe. 

26.  Tk 
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26.  Tie  Commljioners  and  Truftics  of  the  forfeited  Eflates  V.  Donald 

Mackenzie  of  Kilcowie:  this  appeal,  (entered  2 1  ft  Dec. 
1719)9  ^^s  brought  from  <*  an  interlocutory  fentence  or 
*<  decree  of  the  Lords  of  Scfllon  iu  Scotland  of  the  3d  of 
"September  1719.** 

Judgment  13th  January  1720-1. — After  hearing  counfel, 
//  is  ordered  and  adjudged^  that  the  petition  and  appeal  he  dif^ 
tnijfed^  and  that  the  interlocutory  fentence  or  decree  therein  com» 
plained  of  be  affirmed. 

27.  The  Commiffioners  and  Truflees  of  the  forfeited  Eflates  v.  John 

Earl  of  Ruglefi  s  this  appeal  (entered  25th  March  1724.) 
was  brought  from  <<  a  decree  of  the  Court  of  Delegates  ia 
**  Scotland,  made  the  6th  day  of  March  1724,  praying  that 
*<  the  fame  might  be  reverfcd,  and  that  the  judgment  and 
*^  decree  given  by  the  appellants  the  17th  of  Odober  17200 
"  might  be  affirmed."  • 

Judgment  12th  Feb.  1724-5. — Counfel  for  the  appel- 
lants only  attending,  they  were  called  in  and  heard,  and 
withdrew ;  and  due  confideration  being  had  of  the  merits 
of  this  caufe,  It  is  ordered  and  adjudged^  that  the  decree  of  the 
Court  of  Delegates  complained  of  in  the  appeal  be  reverfed;  and 
that  the  judgment  and  decree  of  the  Commtffioners  and  Trufteet 
of  the  forfeited  Efates  be  affirmed. 

28.  The  Commifftoners  and  Truflees  of  the  forfeited  Eflates  y.  George 

Maclain  Portioner  of  Prefton  :  this  appeal  (entered  26th 
March  1724)  was  brought  from  <<  a  decree  of  the  Court 
*<  of  Delegates  in  Scotland,  made  the  9th  day  of  March 
^<  1724,  praying  that  the  fame  might  be  reverfed,  and  that 
<<  the  decree  and  judgment  given  by  the  appellants  the 
"  17th  of  Auguft  1 719  might  be  affirmed." 

Judgment,   12th  Feb.  1724-5. — After  hearing  counfel, 

//  is  ordered  and  adjudged^  that  the  decree  of  the  Court  of  De^* 

legates  complained  of  in  the  appeal  be  reverfed;  and  that  the 

judgment  and  decree  of  the  Commjf/ioners  and  Truflees  of  the 

forfeited  Eflates  be  affirmed. 

29.  Gabriel  Napier  Writer  ia  Edinburgh  v.  Peter  Napier  of  Na- 

pierftoun  and  Margaret  his  wife  :  this  appeal  (entered  28th 
•Jan.  1725-6)  was  brought  from  "  feveral  interlocutors  of 
*'  the  Lords  of  Seffion  in  Scotland,  of  the  10th  and  20th 
•*  of  November  1722,  the  25th  and  28th  of  June,  the  20th 
"  of  November,  and  13th  of  December  1723,  and  an  in- 
•«  terlocutor  of  the  i  ith  of  July  1 724.*' 

Judgment,  12th  Feb.  1724-5.— After  hearing  counfel, 
//  is  ordered  and  adjudged^  that  the  petition  and  appeal  be 
difmijfed^  and  that  the  interlocutory  fentences  therein  complained 
of  be  affirmed ;  and  it  is  further  ordered^  that  the  appellant    .        • 

do 
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A  pay  or  cauft  to  hi  paid  to  the  nj^ndents  the  Jum  of%ol,  fit 
their  cofts  in  refpeEt  of  the  f aid  appeal. 


Daring  this  period  219  appeals  from  Scotland  appear  to  hafc 
been  entered^  of  whicji  number  there  were 

Judgments  affirmed        .  •          •        •        .  •  78 

•            —  revcrfed  or  altered     •        •        •  •62 

——  annulled  (as  noticed  in  the  Appendix)    »  25 

Appeals  withdrawn  or  difmifled          •        •  •  50 

f  ■    ■■   remaining  on  the  roll  15th  May  1727  •  4 
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jd  CCESSORIUM  fequkur  prhuipak.     See  Kin^s  cumxtd  Property 

'^^  No.  55.  p.  2?4. 

jl8  of  Parliament  1693,  c.  9.  Tbe  accounts  of  a  magazine  keepefp 
taken  and  verified  in  terms  of  this  ady  needed  not  be  verified  anew 
before  the  Court  of  Sefiion.     No«  14.  p.  43. 

——  I  G.  ».  c.  JO.  See  Forfeiture  for  Treafon^  No.  59.  p  274.  No, 
65.  p.  298.  No.  71.  p.  331.  No.  72.  p.  335.  No.  73.  p.  337, 
No.  79.  p.  349. 

I  G.  I.  c.  20.  and  50.  A  perfon's  liferent  efcbeat  was  granted 
away,  for  not  complying  with  the  a6l  i  G.  i .  c.  20.  He  was  after* 
wards  attainted  of  treafon  under  the  a6t  i  G.  i.  c.  co.  This  laft 
aft  declared  that  all  eftates  of  which  the  forfeiting  perfon  was  in  pof« 
feffiouy  prior  to  a  certain  period,  fhould  be  vefted  in  his  majellvy  and 
that  every  grant  made  by  bis  majefty  of  any  part  of  fuch  eftate  (hould 
be  void :  the  grant  of  the  liferent  efcbeat  made  within  this  period  was 
vab'd^  notwithftanding  the  provifos  of  the  lait-mentioned  aft.  No.  53. 
p.  241. 

4  G-  I.  c.  8.     Conftruftion  of  a  fpecial  provifo  therein,  relative 


to  a  gift  of  efcbeat  in  favour  of  Simon  Lord  Lovat.     No.  53. 
p.  241. 

5  G.  I.  c.  22.  This  aft  having  limited  a  certain  time  for  prefent* 
ing  exceptions  to  tbe  Court  of  SeflRon  again  ft  a  forfeiture,  a  perfon 
who  prefented  his  exceptions  in  one  charafter  could  not,  after  expire* 

>    tion  of  the  time  b'miced,  reply  in  another  charafter^  though  he  held 
both.     No.  57.  p.  263.    No  6i.  p-  280. 

MjuScation.    A  charge  was  g^ven  to  a  fon  to  enter  heir  to  his  uncle 
and  mother,  and  adjudication  was  had  thereon ;  but  the  father  being 
found  to  be  fiar,  this  firft  adjudication  was  reduced.     No.  27*.  p.  99* 
A  fon  refufing  to  fubjeft  himfelf  to  his  father's  debts^  bad  no  title 
to  impugn  an  adjudication  of  his  father's  fee.     Ibid. 

The  court,  in  a  cafe  confidered  to  be  doubtful,  having  fuftained 
an  adjudication  for  the  principal  fum  and  interef),  without  ail  accumula^ 
tion  J  penalties f  and  expencet  nvbatfoever ;  the  adjudication  being  con* 
firmed  upon  appeal,  the  latter  part  of  the  judgment  of  the  court  Was 
jrcvcried.    No«4B.p.aii« 
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j/J/uJicatton* 

In  an  a£lion  of  mails  and  duties  brought  by  an  adjudger*  tbe  it* 
fender  made  various  objed^ions  to  the  adjudication  as  irregular,  and 
overpaid  ;  upon  the  adjudger  findingr  caution  to  repeat  over-paymenti, 
thefe  objedlions  were  repelled,  leavmg  to  the  defender  his  remedy  by 
declarator.     No.  122.  p*53i« 
jtitmenU    A  father  granted  a  bond  of  provifion  to  a  younger  fon,  in  a 
certain  fum,  binding  himfelf  and  bio  heirs  to  aliment  him  till  2 19**  or 
to  pay  intereft  on  the  bond :  the  mother  married  a  fecond  huiband^ 
and  ia  her  marriage  contTa6t  (lipulated  for  a  power  of  aliaientinflr  ber 
faid  younger  fon,  out  of  her  jointure  from  her  firft  hufband :  m  ao 
a«5lion  by  the  affignee  of  the  faid  younger  fon  agalnft  his  eldcft  brother 
for  intered,  as  not  having  been  alimented  by  his  father's  heirs,  facK 
intereil  was  decreed  for,  and  the  mother  was  found  to  have  alimented 
the  younger  ion  gratis.     No,  137.  p.  61 1. 
jltmual'teni.     Two  tradefmen  having  contra^ed  to  clothe  a  regiment^ 
and  to  divide  equally,  under  a  penalty,  the  fum  to  be  received  by  virtue 
of  an  afTtgnment  o(  off-reckonmgs ;  one  got  poflefiion  of  the  whole 
fum,  and  being  decreed  by  the  Court  of  Seflion  to  refund  to  the  other, 
but  without  intereil,  tlie  judgment  was  reverfed,  and  the  refpondent 
ordered  to  repay  with  intereit  from  the  time  of  receiving  the  money. 
No.  36.  p.  147. 

Aliments  to  children  were  to  be  imputed  to  the  rents  of  the  yean 
in  which  thfy  were  paid,  and  not  to  be  deducted  out  of  the  annual- 
rents  due  byafador.     No.  85.  p.  380. 

A  loan  of  money  agreed  to  be  repaid  by  a  certain  day,. bore  intereft 
after  that  day,  though  no  intered  was  (lipulated  for  :  exchange  and  re- 
'   exchange,  whicli  the  borrower  agreed  to  pay,  alfo  bore  iotereft  from 
the  day  of  payment.     No.  151.  p.  582, 

In  a  decree  for  payment  of  a  certain  fum,  part  was  diflinguifhed  is 
principal  bearing  intereil,  and  part  as  intereil  only.     JUd. 

See  Faffotf  No.  85.  p.  380. 
Jppeah     A  ppellants  not  appearing  on  the  day  appointed  for  hearing, 
their  appeal  was  difmifTed  with  ceils.     No.  5.  p*  xi. 

An  appeal  competent,  though  objedlion  made  that  it  involved  the 
fentence  of  a  preibytery.     No.  6.  p.  X2. 

An  appeal  competent  from  a  decree  in  1698,  and  interlocutor  in 
1^08,  though  objedion  made,  that  a  decree  in  1707,  confirming  that 
in  1698,  )va8  not  appealed  from.     No.  7.  p.  i6. 

In  the  cafe  of  an  appeal  brought  for  delay,  the  refpondent  was 
found  entitled  to  fuch  intereil  as  he  might  have  entitled  himfelf  to, 
by  regiilering  the  horning,  had  he  not  been  reftrained  by  the  appeal 
No.  17.  p.  59» 

Decrees  of  the  Court  of  Juftmary  reverfed  upon  appeal*  No.  f  0» 
p.  69. 

In  an  a£lion  of  declarator  of  truil,  decree  v^  given  holding  the 
defender  as  confelTed  upon  an  account  of  charge  and  difcharge  given 
^  in  by  the  purfuer ;  and  he  was  ordered  to  denude.  Afterwards,  upoQ 
the  defenders'  application,  the  Court  allowed  him  ten  days  longer  to 
give  in  his  accounts;  but  before  the  expiration  of  thefe  ten  days  be 
brought  his  appeal  againll  certain  interlocutors,  and  amongft  others 
againil  the  interlocutors  holding  him  as  confefled,  and  ordering  bim 
to  denude.  After  the  determination  in  the  firft  appeal,  the  demder 
applied  to  the  court  to  have  liberty  to  give  in  his  accounts  m  ten  days, 
as  allowed  by  the  interlocutor  be/dre  th^  appeal  |  but  it  WW  ibnnd, 

14  Ihil 
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'  that  his  right  was  extingiiiflied,  and  he  was  ordered  to  denude  in  terms 
of  the  decree  affirmed  by  the  Houfe  of  Lords.     No.  92.  p.  409. 

The  Court  of  Seffion  having  refufed  to  put  Mr.  Haldane  (who  had 
obtained  the  King's  letter  of  appointment  as  an  ordinary  Lord  of 
Seffion)  upon  trial  for  what  the  Court  deemed  want  of  due  fervice,  as 
sui  advocate^  an  appeal  lay  from  that  determination  of  the  Court. 
No.  95.  p.  422. 

Interlocutors  reverfedf  and  an  agreement  relative  thereto  adjudged, 
§f  confent.    No.  107.  p.  471.     No.  130.  p.  577. 

A  purfuer  who  had  prevailed  in  a  redu^ion  of  certain  bonds*  craved 
that  they  might  be  dehvered  up  to  him  by  the  clerk,  but  the  defender 
having  ftated  that  he  meant  to  appeal »  and  the  Court  having  ordered 
the  bonds  to  remain  in  procefs*  aud  not  to  be  delivered  up  without  a 
frefli  warrant,  their  judgment  was  affirmed.     No.  127.  p.  558. 

Arbitration,  On  a  day  appointed  by  two  arbitrators  for  determining  a 
matter  fubmitted  to  them,  one  of  them  declined  to  a6t,  and  the  overf- 
man  thereupon  pronounced  an  award :  the  Court  having  reduced 
this  award  as  incompetent,  the  judgment  was  leverfed.  No.  87. 
p.  391. 

jirt  and  Part.    See  S^hiit  No.  96.  p.  4  3 1 . 

J  Agnation,  Ste  Foreign  Deedt^  No  1.  p.  i. 
attery  pendente  Ute,  Circumftances  inferring  this  crime :  though  decree 
taken  in  the  civil  adion,  recourfe  might  alfo  be  had  to  the  penal. 
iMo.  16.  p.  55* 
Sonajide  Confumpilon.  A  fuperior  being  in  pofTeffion  by  a  declarator  of 
non-entry,  and  found  not  to  be  obliged  to  admit  an  univeriity  for  his 
vaflaly  but  fuch  proper  perfon  as  they  fhould  nominate,  was  neverthe- 
lefs  obliged  to  account  for  the  rents  fince  the  charter  was  offered  to 
him  by  the  univeriity,  he  having  dedudion  of  his  cafualtiesi  as  if  the 
old  vaflal  had  then  entered.     No.  40.  p.  172. 

An  adjudication  obtained  in  1678,  having  been  found  to  be  extin- 
guifhed  by  receipt  of  rents ;  in  a  fubfequent  a6lion  of  count  and 
reckoning,  the  Court  having  found  the  defence  of  honajides  fufficient 
to  liberate  till  the  date  of  the  interlocutor,  finding  the  adjudication 
coropenfed,  and  that  the  defenders  were  not  put  m  mala  fide  by  the 
citations  and  arredments,  the  judgment  was  reverfcd,  and  they  were 
ordered  to  account  from  the  aate  of  the  arreftments  ufed  at  com- 
mencement  of  the  previous  afiiou.  No.  91.  p*  405. 
Bona  fide  payment.  A  purchafer  at  a  judicial  fale  having  paid  a  bona  fide 
debt  to  creditors  ranked  before  him ;  in  accounting  to  creditors  who 
were  prior  to  both,  had  allowance  of  fuch  bona  fide  payment,  but 
_  adion  of  repetition  was  referved  tb  the  prior  creditors.     No.  69. 

p.  517. 
Burgh  RoyaU    The  Court  of  Seffion  having  found  that  the  butchers  of 

Edinburgh  (hould  be  reftraincd  from  rinding  tallow  for  fale»  and  that 

the  magi  Urates  could  oblige  them  to  fell  their  tallow  at  a  certain  price 

to  the  candlemakers,  which  was  in  terms  of  a  bye-law  of  the  magi* 
.  ftrates,  ratified  by  a  private  adl  of  parliament,  the  judgment  was 

reverfed.    No.  3 1.  p.  124.  ^  ^         ' 

It  was  a  relevant  ground  to  annul  an  eledlion  of  magiftrates,  that 
'  the  provoft  had  unwarrantably  iipprifoncd  fome  of  theele£lors,  during 

the  time  of  the  eleAion,  with  an  intention  to  prevent  their  giving 

their  votct  at  Uiat  elcdioa.    No.  102.  p.  452. 

BuUhiri. 
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Btttcberi,    The  aft  of  parliament  i^40»  c.  123.  forbidding  botchcn  t0 

rind  or  melt  ta)low»  fuund  to  be  in  defuetude.  No.  ^  !•  p  124. 
Cautioner*  A  perfon  who  hac)*  without  confirming,  intrometted  withlai 
father's  effeda  which  were  left  to  him  by  will  for  payment  of  debts, 
Wis  upon  application  of  the  creditors  ordained  to  intromet  with  the 
effefts  upon  inventorying  the  famct  and  finding  caution  to  make  the 
fame  forth-coming  ;  he  accordingly  found  caution,  and  upon  a  foUe* 
quent  application  for  fummary  intiomifiion  with  forae  of  the  tScdt, 
the  Court  refufed  the  fame,  aiid  ordained  him  to  confirm  the  tdb« 
ment  and  profecute  In  common  form ;  but  he  neither  inventoried  the 
cfiPeAs,  nor  confirmed  the  teHament ;  the  cautioner  was  liable  tor  the 
whole  goods  intrometted  with.     No.  42.  p«  183. 

Vide  SoRdum  et  fro  rata 9  No.  105.  p.  465. 
^  Claufe,    An  eilate  was  entailed  by  a  perfon  to  hlmfclf  in  liferenty  aadts 
/  his  cldeft  Ton  and  the  heirs  male  of  his  body^  whom  failing  to  the 

entailer  himfelf,  whom  failing  to  his  fecond  and  third  fona,  &c.y  wbos 
all  failing  to  the  entailer's  neareil  heirs  and  affignees :  another  cftate 
was  entailed  to  the  fecond  fon  of  the  former  entailtr,  and  the  hcin 
male  and  female  of  his  bodyi  whom  falling  to  the  faid  former  entsBer, 
and  his  heirs  male  of  tailzie  and  provifion  in  the  former  entail :  sfta 
failure  of  the  inditute  in  the  fecond  entail,  and  the  heirs  male,  asd 
female  of  his  body^  the  keir  male  of  the  firft  entailer  fucceeded  to  (he 
cftate  contained  in  the  fecond  entail.     No.  xi.  p.  76* 

The  Court  of  Seifion  having  found,  that  the  irritancy  of  the  cos* 
travener's  tight  in  the  entail  of  Reccarton  did  only  refpe6k  the  hcin 
femalci  and  not  the  heirs  male,  their  judgment  was  rcverfcd.  No.  :^ 
p.  no. 

A  minifter  who  was  alfo  patron  of  his  parifh,  having  been  deprini 
of  his  benefice  by  the  prefbytery,  conveyed  his  right  of  patronage  to 
a  purchafer,  rcferving  his  own  right  as  minifter,  or  preacher;  the  Oavt 
having  found  that  the  difponee  had  not  the  right  of  prefeataf 
during  the  grantor's  lifetimei  the  judgment  was  reverfed.    No.tl> 

p.  364- 

The  grantor  of  a  deed  obliged  himfclf  and  his  heirs  male,  and  i 
tailzie,  provifion,  &c.  upon  failure  of  heirs  male  of  his  own  body,  ar*^ 
heirs  male  oj  the  dejcendants  of  hh  lody,  to  rcfign  the  lands  for  infcft- 
ments  to  his  daughters,  and  the  heirs  male  of  their  bodies  witbci 
divifion,  &c.  ;  in  a  competition  between  the  heir  male  of  the  body  of 
his  eldell  daughter,  and  a  perfon  claiming  as  heir  male  of  the  dc- 
fcendants  of  his  body,  the  former  was  preferred.     No.  129.  p.  564* 

College  of  Jujllce.  Mr.  Haldane,  who  had  been  a  member  of  the  fecil* 
ty  of  advocates  for  feven  years  ;  but  who,  by  being  a  member  of  parli^ 
ment,  and  a  commiffioner  for  the  forfeited  eftates,  during  great  pirt 
of  that  lime,  did  not  then  attend  in  the  college  of  Juftwrc,  was  D^ 
verthclefs  qualified  to  be  a  Lord  of  Seflion.     ^fo.  95.  p.  422, 

Compenfatlon.  In  a  fufpenfion,  the  fufpender's  plea  of  compenfatioa 
was  rejeded.     No.  54.  p.  249. 

A  bond  granted  by  the  Earl  of  Panmuir  was  conveyed  to  an  oner- 
ous affignee  on  21ft  April  1716;  by  an  ad  of  parliament  paffcdoa 
7th  May  1716,  his  lordfhip  was  attainted  of  treafon  from  Novembo 
1715.  The  original  holder  of  the  bond  in  January  1717  acknow- 
ledged, upon  oath,  that  he  had  purchafed  in  April  or  May  1716, 
from  Lady  Panmuir,  as  her  hufband's  attorney,  a  quantity  of  gnic, 
and  bad  ^)aid  her  the  price.  The  truftees  for  forfeitures  found*  that 
the  bond  was  compcnfatcd  againft  the  affignee,  and  that  an  arrcftmflit 
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Compenfation, 

ufed  againft  the  debtor  on  9th  May  1716,  and  a  liorning  (igneted  oa 
26th  October  thereafter,  were  no  fufficieot  intimaciou  of  the  ailign« 
nent ;  but  their  judgment  was  reverfed  by  the  court  of  delegates, 
and  fuch  reverfal  affirmed  on  appeal.     No.  83.  p.  368. 

Cqftt  of  Appeal  and  Expences  of  Procefs»     5/*  coils  given  to  one  of  feveral 
reipondents.     No.  4.  p.  8. 

40/.  given  again  it  appellants  who  did  not  appear  on  the  day  ap« 
pointed  for  hearing,  though  no  recognizance  had  been  entered  into.     No* 

5-   P.  ":  . 

Dired^ions  given  to  the  Court  of  Seffion  (on  petition)  how  to  levy 

tbefe  CO  its.     Ibid. 

Expences  of  the  court  below  given  to  an  appellant.     No.  8.  p.  19. 

Proceedings  on  the  mode  of  afcertaining  the  amount  of  thefe  ex- 
pences.    Jbtd, 

40/.  coils  given  again il  an  appellant,  a  minor.     No.  lo.  p.  23. 

Expences  of  the  court  below  given  againft  a  refpondent.     No.  14. 

P-43-  .  . 

40/.  coils  given  againil  an  appellant.     No.  16.  p.  ^f}. 

Ditto  ditto.     No.  17.  p.  59. 

30/.  ditto.     No.  33-  p*  134* 

Two  tradefmen  having  contra6led  to  clothe  a  regiment,  and  to  di«> 
vide  equally,  under  a  penalty,  the  fums  to  be  received  by  virtue  of  aa 
ailignment  of  off-reckonings.  One  got  poiTeilion  o£  the  whole,  and 
being  fued  by  the  other,  whofe  claim  was  reilridled  to  a  fmaller  fum 
than  demanded,  he  was  decreed  by  the  court  to  refund,  but  without 
expences:  on  appeal,  the  judgment  was  reverfed,  and  the  court  was 
ordered  to  caufe  the  expences  of  the  appellant  to  be  taxed  and  afcer- 
Cained,  and  forthwith  paid  by  the  refpondent.     No.  36.  p.  147. 

The  appellant  having  compbined  by  petition  that  the  Court  of 
Seilion  had  not  caufed  his  expences  to  be  taxed  and  afcertained,  and 
paid  to  him  in  terms  of  the  judgment  of  the  Houfe  of  Lords,  pro- 
ceedings thereon  : — a  fum  allowed  to  the  complainant  for  his  fubfe* 
quent  expences  in  taxin?  the  expences  formerly  awarded.     Ibid, 

A  perfon  having  right  to  the  balance  of  the  price  of  aa 
cilate,  which  pnce  was  ilipulated  for  in  an  agreement  with  pe- 
nalty, obtained  decrees  in  feveral  anions  for  principal  and  intereft  ; 
'^  and  in  the  lail  of  thefe  adlions  infiiled  for  expences  of  all  the  former 
anions ;  the  court  having  refufed  to  grant  thefe  expences ;  on  appeal 
the  judgment  was  reverfed,  and  the  court  was  ordered  to  caule  the 
expences  of  all  the  adions  to  be  taxed  and  paid  to  the  appellant.   No. 

37-  P-  '54- 

Subfequent  proceedings  on  two  complamts  by  the  appellant,  that 

the  court  had  not  taxed  fuch  expences :  the  Hcufe,  by  a  committee, 
taxed  the  expences  of  the  court  below,  and  coils  of  thefe  two  com- 
plaints, and  ordained  the  fame,  amounting  in  all  to  611/  41.  ^\d. 
to  be  paid  by  the  respondent,  a  minor,  and  his  tutors  and  curators. 

md. 

Expences  of  the  court  below,  and  30/.  coiU  of  appeal  given  to  aa 
appellant.     No.  40.  p.  172. 

30/.  coils  given  againil  an  appellant.  No.  41.  p.  178. 

40/.  Ditto  No,  42.  p.  1^3. 

Ditto     ditto  No.  47.  p.  209. 

Ditto    ditto  No.  52.  p.  234. 

2qL  Ditto  No.  54.  p.  249. 

Sf  Co/. 
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Cojis  of  Appeal  and  Expences  of  Procefs. 

(Jo/.  cofts  given  agaiod  aa  appdlaat.      No.  ^5.  p    254. 

3c/.  Ditto  ""  No.  59.    p.  259. 

60/.  Diuo  No    69-    p.  317. 

An  heir  having  fuccecded  a?ainil  a  perfon,  in  the  place  ofajodiai 
fa£tor,  in  an  a^ion  of  removing  and  m  a  count  and  reckontogy  iit 
not  to  the  full  extent  of  his  claims,  the  Court  refufed  him  kis o* 
pences  :  but  their  judgment  was  revcrfed,  and  they  were  ordcitd 
caufe  the  expences  and  damages  of  the  appellants  to  be  taxed  ai 
afcertained  according  to  the  regulations,  when  defenders  arelitipoi^ 
'  and  when  fo  afcertained  to  be  forthwith  paid   to    the  appdlati 

No.  85.  p.  380. 

Upon  complaint  to  the  Houfe  of  Lords  that  they  had  not  cM 
thefe  expences  and  damages  to  be  taxed  purfuant  to  faid  order,  ik 
Houfe,  by  a  committee,  taxed  the  expences  at  640/.  which  fam  tkf 
ordered  the  refpondent  forthwith  to  pay.     Ibid. 

In  an  adion  relative  to  the  commencement  of  mala^fidii^  the  Co^ 
having  found  that  the  fame  did  not  commence  from  the  date  of  dft- 
tion  and  arrdlment,  but  from  the  date  of  the  decree  tn  a  ibrv 
a^ion,  and  refufed  the  purfuer  his  expences  in  both  ;  on  a  rcver&li 
the  judgment  on  appeal,  it  was  ordered  that  the  Court  (hould  tua2 
afcertain  the  expences  in  the  la  ft  a^ion,  and  that  the  fame  tooMi 
then  paid  to  the  appellant.     No.  91.  p.  405. 

The  appellants  having  failed  to  appear  on  the  day  appotntelb 
hearing,  the  refpondcnts  were  heardy  and  the  judgment  ararmedvtt 
100/.  cods.     No.  96    p*43i. 

One  of  the  defenders  in  a  fpuilzie,  who  was  an  officer  in  the  kvf^ 
fervicc  during  the  rebellion,  being  aflbilzied,  petitioned  for  Itfei- 
pences,  which  were  refufed  by  the  Court ;  but  the  judgment  wutr 
verfed,  and  the  Court  was  ordered  to  tax  and  afcertain  thefe  expcsocsi 
No.  io8.  p.  477. 

20/.  cods  given  againft  an  appellant.      No.  i  to.  p.  488. " 

40/.  cods  given  to  one  of  the  refpondcnts.     No.  112.  p.  499. 

Truil  bonds  granted  conditionally,  if  the  grantor  (hould  procJ< 
two  commillions  held  by  the  grantee,  in  confequcnce  of  rcfignatkci 
which  he  then  executed,  were  reduced  upon  the  ground,  thatthocf^ 
the  grantor  held  the  relignations  in  his  hands,  he  did  not  procure  tk 
new  coramiiTions  in  virtue  thereof,  but  in  confequcnce  of  other  oasi 
and  confiderations  ;  bit  the  Court  having  refufed  the  purfuer  Hisfl- 
pences, the  judgment  was  reverfcd,  and  the  Court  was  ordered  to  o^ 
thefe  expences  to  be  taxed  and  afcertained,  and  forthwith  paid  to  li: 
purfuer.    No.  127.  p.  558. 

50/.  coils  given  againll  an  appellant,  executrix  of  the  pcrici 
againfl  whom  the  intirlocutors  were  pronounced.      No.  128    p.  56J' 

50/.  colls  given  againll  an  appellant ;  fubfequent  proceedings  rc^ 
tive  thereto ;  and  an  order  made  to  pay  by  a  day  certain,  bcfa? 
cfchcating  the  recognizance.     No.  13?.  p.  582. 

5/.  colb  given  againfl  an  appellant  who  had  defertcd  his  ipp«*- 
No.  132.  p.  5(,o. 

60/.  cofls  given  agalad  an  apptUant.     No.  1 36.  p.  607. 

80/.  Ditto  No.  137.  p.  611. 

Couriefy.  An  heirefs's  infcftment,  reduced  after  her  death  for  infor* 
lity,  but  not  challenged  in  her  lifetime,  was  fufficient  to  fupporl^' 
oourtefy.     No.  44,  p.  19  z. 
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Cotutefy, 

■  An  heirefs  beinpr  rqx)ncd  again  ft  certain  deerfs  executed  by  her 
when  a  minory  with  confent  of  a  major  hufband,  on  the  ground  of 
minority  and  Jcfion ;  after  her  death  fuch  confent  excluded  the 
husband's  courtcfy.  No  78.  p.  346. 
CruHtors  of  a  DefunEi, — A&  of  Sederunt,  1662.  After  tl^e  expiration  of 
fix  months  from  the  death  of  a  debtor,  one  creditor  cited  the  execu- 
tor in  an  adion  of  conftitution  on  the  i8th  of  June,  and  on  the  fame 
day  the  extcucor  cited  that  Creditor,  and  another,  to  whom  the  de- 
ceafed  had  glvcrn  a  general  aflignation  of  rents,  &c.  in  a  multiple 
poinding ;  this  general  aflignee  afterwards,  on  the  27th  of  June, 
cited  the  executor  in  an  adlion  of  conftitution ;  the  creditor  giving 
the  Hril  citation  alfo  got  the  firft  decree  of  conftitution^.and  was  by 
the  Court  preferred  to  the  other  ;  but  the  judgment  was  reverfed  and 
both  were  preferred /ori/^.  No.  109.  p,  483. 
Death-bed.  The  Courc  having  found  that  death-bed  could  be  pleaded 
by  an  heir  cut  off  by  two  prior  deeds,  and  that  it  could  be  pleaded 
by  creditors;  their  judgment  was  reverfed.     No.  iii.  p.  493. 

Did  contra^ing  tlie  ficknefs,  at  the  time  of  executrag  the  deed^ 
conftitute  death-bed  ?    Ibid* 

A  minor,  with  confent  of  his  curators,  could  not  gratuitoufly,  oa 
death-bed,  alter  the  fettlcments  of  his  eitates.     No.  i  ao.  p.  564. 
DeedktlFrii. 

Defofitum.  The  depofitary  of  a  South-Sea  fubfcription  was  warranted 
m  paying  money  and  accepting  ftock,  as  the  principal  muft  have  done 
in  terms  of  an  ad  of  parliament.  No.  131.  p.  512. 
Efcheat.  An  ad  of  parliament  at  the  time  of  the  rebellion  in  171  ^,  having 
ordained  perfons  fummoncd  by  the  crown  to  appear  before  the  Court 
of  Judiciary,  and  find  caution  for  their  good  behaviour  under  the 
pain  of  liferent  efcheat,  &c. ;  and  the  liferent  efcheat  of  a  perfoa 
failing  to  appear,  having  been  adjudged  and  granted  to  a  donatory  ; 
though  there  was  no  previous  declarator,  the  rents  were  ordered  to  be 
paid  to  the  donatory  ;  but  the  creditors  who  were  real  at  the  time  of 
the  falling  of  the  efcheat,  were  ordered  to  be  charged  on  the  cftate  ia 
due  courie  of  law.    No.  ^3.  p.  241. 

An  ettate  having  been  fettled  by  entail  upon  a  perfon  in  liferent^ 
and  a  certain  feries  of  heirs  in  fee,  with  the  burden  on  the  liferenter 
of  an  aliment  to  the  firft  fubflitute  ;  the  liferenter  forfeited  hit 
liferent  efcheat  for  treafon ;  the  Court  of  Seffion,  in  a  competition 
with  the  donatory  of  efcheat,  having'  granted  an  aliment  to  the  fiar^ 
their  judgment  was  reverfed.     No.  101.  p.  449. 

A  father  conveyed  his  cftate  to  a  trudec  for  certain  purpofes  ;  after 
the  father's  death,  the  truftee  fold  part  of  the  eftates,  and  bond  for  * 

the  price  was  taken  in  the  name  of  the  trufter's  Ton,  who  of  fame  date 
grauted  a  back-bond  to  the  truftee  in  terms  of  the  father's  truft  deed ; 
the  fon  was  afterwards  denounced  for  treafon,'  and  his  efcheat  granted 
to  a  donatory ;  but  he  fubfequently  granted  an  afllgnation  to  his 
father's  truftee^which  in  a  competition  with  the  donatory  was  fuftained. 
No.  135.  p.  607. 

The  donatory  having  confented  to  a  decree  of  preference  to  children 
for  their  provifions,  and  having  contended  that  this  confent  did  noc 
extend  to  creditors,  who  were  preferred  to  the  children,  and  peti- 
tioned to  be  heard  againft  them,  the  petition  was  refufcd.     Ibid* 
HKpenaSf  v.de  Cojis  of  Jpfetdi  and  Ex  fences  of  Proceft, 
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Fador.  A  perfon  who  had  become  furcty  for  a  {udicial  fador,  al 
afterwards  had  a  deputation  from  him,  could,  by  no  right  acqniitd 
during  the  faftory,  invert  the  heir's  poiTcfDDn  ;  nor  could  he  rcttB 
poITeilion  till  hi»  claims  were  paid^  but  was  to  lue  for  them  as  acCordi. 
No.  85.  p   380. 

He  was  found  liable  in  tertns  of  the  a6t  of  federunt^  31ft  J<^ 
i6go,  in  annual-rent  for  what  he  received^  or  might  have  rectifed, 
within  one  year  after  the  fame  grew  due : — He  was  entitled  to  00 
fa6tor-fee,  having  diilurbed  the  pofFefTion  of  the  fadlor  by  virtue  of 
other  rights  and  titles  in  his  perfon.     Ibid. 

A  foi*eign  factor  having  advifed  his  correfpondents  that  he  haddS^ 
pofed  of  a  cargo,  and  (hipped  returns  for  it,  on  both  of  whtdihe 
charged  commimon  ;  he  afterwards  brought  an  a^ion  againfl  the  cor- 
refpondents, alleging  that  he  had  fent  his  own  mods,  and  had  not 
received  proceeds  for  them ;  but  he  was  not  allowed  to  prove  hdk 
contrary  to  his  correfjpondence.     No.  123.  p.  534* 

The  knowledge  ot  the  (hipmafter,  though  fuper-cargo  and  pBt 
owner,  was  not  relevant  againft  this  correfpondence.  Ibid. 
Faffa  Demonjlratio.  Major-General  Thomas  Gordon,  Laird  of  Aodiii* 
toule,  was  attainted  by  a6l  of  parliament ;  and  the  commiffioDcnof 
forfeitures  feized  the  e(late  of  jUtxander  Gordon,  whofe  de£cnptioB 
agreed  in  every  thing  with  the  attainted  perfon's,  evcept  the  chniai 
name ;  but  upon  exceptions  taken  to  the  Court  of  Seflion,  the  fckare 
was  annulled.     No.  60.  p.  278. 

The  attainder  and  forfeiture  of  Alexander  Farquharfon  did  notaftd 
a  perfon  of  the  fame  fumame  and  dcfcription,  but  bearing  the  cki- 
tian  name  of  Patrick,  No.  74.  p.  340. 
'Fiar.  An  edate  being  fettled  by  an  heirefs  to  her  hufband  and  hertf 
in  conjundt  fee  and  liferent,  and  the  heirs  to  be  procreated  bctipcai 
them  in  fee,  whom  failing  to  the  hufband,  his  neareil  lawful  hetn  ui 
aifignees,  the  hufband  was  fiar.     No.  27.  p.  99. 

The  proprietor  of  an  eftate  burdened  with  appridng's,  dying*  W 
two  fillers,  whofe  hufbands  entered  into  a  fubmiffion  for  themfchfl, 
and  as  taking  burden  upon  them  for  their  uivcs,  with  a  perfon  wb 
had  or  appeared  to  have  right  to  thefe  appnTmgs  ;  by  the  decree  ari*- 
tral  they  were  decreed  to  be  conveyed  to  the  hufbands  and  their  wiTO, 
the  hufbands  paying  the  price ;  the  wives  were  fiars  of  thefe  apprifingJ. 
^o.  35.  p.  144. 

A  houfe,  part  of  the  conqutft  of  a  firfl  marriage,  was  difponedto 
a  perfon  and  his  wife  in  conjunct  fee  and  hferent,  and  to  the  bdm 
of  the  marriage  in  fee,  whom  failing  to  the  heirs  of  the  hufband; 
the  hufband  being  fiar  might  fettle  the  liferent  thereof  on  a  fec«.i 
wife.     No.  90.  p.  359. 

See  Forfeiture  for  Treafon.  No.  76.  p.  342. — No.  77.  p.  ?if. 
Fiar  abfolute,  limited.  In  a  fon's  marriage  contradl,  it  was  covenaoted 
on  the  part  of  tlie  father  that  lands  and  hereditanicnts  of  a  certaifl 
annual  value  were  to  be  fettled  and  afTurcd,  fo  as  the  fame  fbouli  1 
come  to  and  be  veiled  in  the  eldefl  fon  of  the  marriage,  and  otha 
lands  and  hereditaments  to  remairt  to  the  fon's  ufc,  refervinj?  the 
father's  liferent  of  part ;  the  fon  was  fiar,  and  by  his  bond  boun^ 
the  heirs  of  the  marriage.     No.  70.  p.  324. 

A  father  granted  an  abfolute  difpofition  to  his  fon,  which  wa 
not  completed  by  infeftment,  or  by  making  up  fchedules  in  tcraa 
thereof;  the  fon  afterwards  joined  with  the  father  in  makintr  two  nctr 
fcttlemcnts  of  the  cflate,  and  the  falher,who  flill  continued  in  polIcGon, 

graLtid 


L- 


I    N    D    £    X^  629 

Fiar  alfolute,  iimUeJ. 
A^ranted  a  diTpofition  to  a  third  party  after  the  fon's  death  ;  the  Court 
faaving  found  that  thefe  pofterior  difpofitions  were  not  to  be  of  preju- 
dice to  the  fon's  creditors,  the  judgment  was  reverfcd.  No.  1 1 1.  p.  495. 
A  claufe  of  return  to  the  grantor  of  a  deed,  after  failure  of  beira 
male,  did  not  difable  the  heir  male  in  pofTcilion  gratuitouily  to  aker 
in  favour  of  his  daughters.     No.  129-  p.  564. 

Nor  did  a  drnple  dcAinatioD  to  heirs  male  in  fevcral  prior  deeds 
hinder  this.     IIU, 
Ftar  and  Lifer  enter.     The  Court  of  Seflion  having  found  that  a  fiar 
had  the  right  to  cut  and  fell  woods  growing  on  part  of  an  eftatc  that 
naa  liferented 9  the  judgment  was  re verfed*     No.  100.  p.  443.  . 

An  eftate  was  entailed  upon  a  perfon  in  liferent^,  and  a  certain  fepes 

of  heirs  in  fee,  with  the  burden-  on  the  liferenter  of  an  aliment  to  the 

firft  fubfUtute ;  the  liferenter  having  forfeited  his  liferent  efcheat  for 

.  treafon,  and  the  Court  of  Sclfion  having*  on  a  competition  with  the 

donatory,  granted  an  aliment  to  the  fiar,  their  judgment  was  rcverjfed. 

No.  101.  p.  449. 

Foreign,    A  perfon  refiding  in  London  brought  aa  a£lioQ  on  a  promilTprjr 

note  in  Scotland,  again  (I  which  ufury  was  pleaded  but  repelled;  the 

clerk  was  ordered  to  retain  the  note  in  court,  till  the  purfuer  (hould 

.  transfer  to  hit  agent  in  Scotland  a  collateral  fecurity  in  ftock^  which 

had  been  granted  by- the  defender.    :No.  115.  p.  511. 
Foreign  decree.     A  judgment  of  the  Court  of  Kind's  Bench  having  been 
recovered  by  the  admin iilratrix  of  a  copartner  .m  a  trading  copap^ny 
againd  the  cafhier»  and  being  fucd  on  in  the  Court  of  Seffioii,  thu 
judgment  was  fudained,  the  purfuer  in(lru£ling  f hat  his  father  waA  a 
copartner,  and  that  the  defender  .was  cafhier^  and  had  intromiffioil  to 
make  him  liable.     No.  38.  p.  162. 
fqreign  Deeds.     An  aflignmeot  of  a  bond  (both  being  executed  in  Eng- 
land, and  in  the.£ngli(h  fqnn)  intimated  by  letter  only,  found  to  be 
preferable  to' a  pofleriorarrdlment.     No.  x.  p.  I. 

The  judgment  finding  that  .the  law  of  Scotland  fhould  regulate  this 
cafe,  wasreverfed.     Ihtd. 

It  was  no  npllity  in  a  boisid  that  it  was  executed  in  England  in  the 
Scotch  form.    ;No.  iia.  p*  499* . 
forfeited  EJiatet^ ,  Commjf oners  for  the.    By  fevcrat  a6U  of  parliament, 
the  claims  relative  to. forfeited  edates  were  to  be  entered  before  the 
commjifioners  by  a  day  qertain  ;  in  certain  cafes  application  was  to 
.    be  Qiade.to  the  Court  of  Stillon.     A  perfon  miitaking  his  remedy, 
applied  to  the  Court  of  Seflion  and  obtained  a  judgment  m  his  favour  ; 
*.  .but  that  was  afterwards (aoioBg  o[thers)  ant^ulled  by  the  Houfe  of 
'  '  XiOrdfty  for  want  of  jurifdii%ion  :  he  then  entered  a  claim  before  the 
truil;ecs  which  (hey  refufed  to  con(i()er,a8  not  having  been  entered  with- 
in the  time  lin^iued ;  aa4  an  appeal  to  the  Court  6f  Delegates  was  alfo 
.refufed,  *'  leaving  the -petitioner  in  his  circumflantial  cw,  to  np^dce 
.  «<  application  for  redrefs  to  the  proper  powers."    The  judgment  of 
the  Wourt  of  Delegates  was  a&med.     No.  114.  p.  ^07.       ."    ^ 

Claims  upon  the  eHate  of  an  attainted  perfon,  which  had  i:eyerted 
to  a  loyal  fuperior,  did  upt  fall  under  this  jurifdidiion,  but  remained 
to  the  ordinary  courts.  No.  122.  p  531. 
Forfeiture,  An  eftate  being  forfeited  during  the  ufurpation^  a  iona^fide 
creditor  of  the  then  government,  had  been  paid  his  debt  by  a  grant 
out  of  the  eftate  \  on  the  reftoration  of  the  eftate,  the  heir  pi  fuch 
-    grantee  was  not  obliged  to  refund.    No.  25*  p*  91* 
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Forfeiture  for  Treafon.     Of  a  papift.     No,  57.  p.  263. 

The  z€t  I  G.  I.  c.  20.  having  given  to  fubje^  fupenon  die 
forfeited  eftate s  of  their  vafTals ;  the  Earl  of  J^inlith^ow  beii^ 
attainted,  forfeited  to  the  Duke  of  Hamilton  a  mtlU  hdd  ci 
his  grace  as  fuperior ;  but  the  earl  having  thtrled  part  of  his  rfttf: 
held  of  the  crown  to  this  jnilU  this  thirlage  was  not  forfeited  totk 
Dnke  of  Hamilton.     No.  59.  p.  274. 

The  attainted  vafTals  of  a  trimee  fora  papift,  who  was  ^Ifo  attiint 
fdy  .did  not  forfeit  their  edates  to  the  protedant   heir,   who  chined 
them  as   remaining  loyal  under  i  G*  I.  c.  20.  but  to  the  cnHrL 
No  61.  p.  380. 

A  difpofitlon  was  made  by  a  father  m  1713,  to  a  fon  thenaftv 
months  old,  of  his  ef)ate»  rtfcrving  power  to  fdl  or  incumber  part  for 
debts  already  contra^ed,  5cc.  with  concurrence  of  tnifteeSf  and  R> 
ferviiig  the  grantor's  Hferent ;  in  1714  the  father  renounced  ihislifc' 
rent.  By  his  attainder  for  treafon  in  1715,  the  eftate  was  not  iitf> 
felted,  being  veiled  in  the  fon.     No.  64.  p.  C90. 

A  father  executed  an  entail  in  favour  of  his  fon  ;  the  ftin  being  rdtA 
.bafe»  was  attainted  for  treafon  ;  the  prociiratory  of  reiignation  toiisf 
crown  not  having  been  executed,  the  Court  under  an  a6l  of  parliamca 
declaring  that  the  edates  of  va/falt  attainted  were  to  go  to  fupcrios 
continuing  loyaly  adjudged  the  eftate  to  the  father  ;  but  their  jod^ 
ment  was  reverfed  upon  appeal      No.  65.  p.  398 

An  a6t  of  parlinment,  paffed  on  the  7th  of  May  1716,  enaA4 
that  the  perfons  therein  mentioned  fhould,  under  pain  of  atraindri 
fuftender  themfelves  to  a  judice  of  the  peace,  by  a  day  certain.  A 
perfon  who  had  furrendered  by  letter  to  the  commander  in  cUi 
Defbre  the  puffing  of  the  aS,  and  was  dirc61ed  to  proceed  to  a  (fas 
appointed,  but  who,  it  was  alleged,  was  prevented  by  tndtfpofiiion,*^ 
who  never  furrendered  to  a  judice  in  terms  of  the  a&,  was  ocveitlidtft 
held  to  be  attainted  for  treafon.     No.  67.  p.  307. 

The  a£l  1  G.  1.  c  to  gave  to  Taffals  continuing  loyal  a  riglittt 
hold  tlieir  lands,  &c.  of  the  crown,  in  the  fame  manner  as  the?  wot 
hrld  by  the  fuperior  forfeited  for  treafon  ;  but  vafTals  in  church  lanib, 
who  had  not  claimed  the  benefit  of  the  ads  1633  and  1661,  anncxisf 
the  fupcrioiltles  of  church  lands  to  the  crown,  and  had  paid  tbdrfcB 
duties  10  a  fubjecl  fuperior  without  receiving  any  new  inveftiturefi^ia 
liim,  were  not  on  the  fuperior's  attainder  entitled  to  the  benefit  of 
the  faid  ad  i  G.  i.  c.  20.  but  found  to  hold  of  the  crown,  on  pay- 
ment of  the  fame  feu-duties>  &c.  as  paid  to  the  forfeiting  perfon 

No.  71.  p.  33'- 

The  aft  i  G.  t.  c.  20.  having  enafted  that  the  lands  of  thoi 
guilty  of  high  treafon,  which  were  held  of  fubjedt  f»iperiors,  ftodi 
recognofce  and  return  rnto  the  hands  of  the  fubjedl  fuperior  whococ* 
tinuf  d  loyal ;  John  Grant,  an  attainted  perfon,  held  his  lands  of  Akx« 
andcr  Mackenzie  as  his  immediate  fuperior:  this  Alexander  was  al^ 
attainted,  and  he  held  of  Lord  Royftoun  as  his  fuperior,  Ltord  Roy* 
iloun  holding  of  the  crown  ;  on  Grant's  attainder,  his  property  i^^ 
not  ^o  to  Lord  Royftoun,  but  to  the  crown.     No.  72.  p.  335. 

The  aft  1  G.  1.  c.  2d.  gave  to  fuperiors  continuing  dutiful  aai 

loyalj  the  cftatcs  of  attainted  vafTals  ;  to  a  fuperior  claiminir  thccte 

of  his  vaifal,  it  was  objcftcd,  that  he  had  correfponded  with  the  Pre- 

'tender,  entertained  him  at  his  houfe,  and  given  him  a  prefentof  pUtc: 

.  tke  Court  of  Sclfion,  on  the  29th  of  Oftober,  two  days*  before  tb^i' 

powers  as  to  exceptions  on  the  forfeited  c Hates  expired,   granted  ti»^ 

objedi'i 
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€>bjedor8  1  proof;  and  no  proof  having  been  adduced,  on  the  pft,  cir- 
cumduccd  the  tenn  againft  them,  and  decerned  in  favour  of  the 
claimant.     No.  73.  p  3^- 

A  truft  eflate  was  forfeited  by  the  treafon  of  the  perfon  for  whom  # 

the  truft  was  createdt  thuugh  a  difpotition  of  the  ellate  had  been 
granted  bj  the  trudee^  to  which  the  truilcr  was  not  a  party.     No.  75. 

p.  34^- 

A  crown  vaiTal  in  1707  fold  and  difponed  his  eftate  to  an  onerous 

purchafer^  with  procuratorj  of  refignation,  and  other  ufual  claufes^ 

and  the  price  was  paid  ;  the  crown  vaiFal  in  '715  was  attainted  for 

treafon,  and  the  purchafer»  who  had  not  previouily  completed  his  title 

by  infeftmenty.  made  reiignation»  and  took  infettment  on  a  charter 

from  the  crown  :  the  eftate  was  not  forfeited  by  the  attainder  of  the 

feller.     No.  76.  p.  342.     No.  77.  p.  345. 

The  i6l8  relative  to  forfeiture  for  treafon  having  faved  the  rights 

of  creditors  innocent*  dutiful^  and  loyal,  a  claim  on  a  forfeited  eftate 

by  virtue  of  a  perfonal  bond,  (which  had  been  given  up  in  the  in* 

ventory  by  the  claimant,  when  contirnied  executor  to  his  father)  was 

made  by  a  perfon  who  had  been  confined  in  prifon  on  fufjpicion  of 

treafon,  but  liberated  without  trial;  this  claim  was  reicAed  by  the 

commiftioners  of  inquiry  and  Court  of  Delegates,  but  their  judgmeut 

was  reverfed.     No.  79.  p.  349. 

See  Comfien/atiofif  No.  82.  p.  368. 

Sorwn  compeieni.     The  March ioneb  of  Annandale  reiiding  in  England, 

having  been  appointed  bv  her  huiband  executrix  for  behoof  of  her 

children,  proved  his  will  m  that  country  :  various  perfonal  creditors 

of  the  late  Marquis  having  arrefted  in  the  tenants'  bands  a  jointmre 

payable  to  the  executrix  out  of  th^  Scots  eftate,  and  the  Court  having 

ordered  her  to  purge  the  arreftments  before  (he  drew  her  jointure,  the 

judgment  was  reverfed,  and  ic  was  ordered  that  the  arreftments  ihould 

be  loofed  without  caution  or  confi  gnat  ion.     No.  106.  p.  4^7. 

WnmJf  and  Cireumvauion.     In  a  redudion  of  fundry  deeds  upon  this 

ground,  various  circumftances  found  irrelevant  or  not  proved.    No* 

13.  p.  41. 

Circumftances    fufficieat    to    reduce    deeds    upon    this    ground. 

No.  15.  p.  47- 

Berag  to  reduced,  they  ftand  as  a  fecurity  only  for  the  onerous 

caufe  thereof.     Ibid* 

A  creditor  purfuing  a  judicial  fale,  entered  into  a  contra6l,  before 

the  fale,  to  fell  to  a  third  party  at  a  certain  fum  ;  he  afterwards  at 

the  fale  purchafed  for  a  fmaller  fum,  but  was  obliged  to  account  for 

the  larger  fum,  which  had  been  paid  to  him  in  terms  of  the  prior  con- 

tra£i.     No.  69.  p.  317* 

\Funeral  Expmces. '    In  a  queftion  between  the  heir,  and  the  afBgnee  of 

.    the  executrix  of  a  Lord  Juftice  Clerk,  250/.  being  modified  as  fuffi« 

cient  for  funeral  expences,  the  judgment  was  reverled.  No.  1 1.  p.  32, 

See  Prefcrlttion,  No   i8.  p.  61. 

General  Ajfiituaton,    A  general  affignation  of  a  man's  perfonal  eftatCp 

made  in  favour  of  one  who  had,  without  the  huft>and'8  knowledge^ 

during  the  marriage,  granted  a  bond  to  the  wife,  blank  in  the  credi« 

tor's  name,  did  not  releafe  this  bond.     No-  58.  p.  269. 

An  affignation  by  a  debtor  to  a  creditor  of  as  much  of  the  firft  and 

rcadieft  of  the  rents  of  hii  lands  that  (hould  happen  to  be  due  to  him 

Sf4  «t 
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General  ^Jpgnatton, 
at  the  time  of  bis  dcceafe,  as  would  fatisff  and  pa^  m  certaia  foB, 
gave  no  preference  in  a  competitioa  of  creditora  after  the  debtor'i 
death.  No.  IC9.  p.  483. 
Hsreditasjacens.  See  Prefcriptionf  No.  129.  p>  5^4- 
Hentabk  and  moveable,  A  father  in  16419  on  his  eldcit  fon*s  marriage, 
fettled  an  clUte  upon  him  and  the  hen's  thereof,  referving  a  power  to 
burden  ;  the  fon  was  infeft^  and  half  the  marriage  portion  paid  to  tlie 
father  ;  but  the  wife  dying  without  iffue  within  year  and  day»  the 
father  granted  bond  to  the' fon  to  employ  the  {ame  for  hia  benefit*  or 
to  reftrifl  bis  poWer  of  burdening  pro  temto.  The  eldeft  fon  alfo  dyiof^i 
the  father  fettled  the  eft  ate  on  the  fecond  fon*  who  grninted  heritable 
fecuritits  to  creditors,  upon  which  infeftments  were  taken  in  16669 
and  apprifings  in  1670.  His  fon  having  taken  up  the  fucccffion  B 
licir  to  his  uncle,  at  the  inftance  of  creditors  the  contrafk  of  marriwe 
and  infeftment  were  reduced,  but  with  a  claufe  that  the  half  of  tk 
marriage  portion  which  had  been  paid  fhould  be  a  real  burden  on  the 
'  cftate.  In  a  competition  between  the  perfon  having  right  to  this  iuit 
of  the  marriage  portion,  and  the  perfon  entitled  to  the  infeftmenuof 
1666,  and  apprifings  of  1670,  the  Court  having  preferred  the  fonacri 
the  judgment  was  reverfcd.     No.  39.  p.  167. 

A  bond  taken  to  a  man  and  his  wife  in  liferent,  and  to  their  daugli* 
tcr  in  fee,  and  failing  her  by  dcceafe,  to  the  hufband,  his  heira,  excca- 
torSi  or  aflignees,  found  to  be  moveable,  that  being  but  one  fubftin- 
tion.  No.  49.  p.  216. 
Holograph,  Whether  holograph  or  not  being  referred  to  the  oath  of 
the  grantor  of  a  bond,  the  term  was  circumduced  againft  him  for  aot 
deponing.  No  47.  p  209. 
Homologntkn  In  a  redudion  of  a  tack  on  the  ground  of  nullity,  it  «a 
found  by  the  Court  that  the  receipt  of  rent  by  the  grantor'a  heir  fcr 
more  than  30  years  imported  no  homologation  ;  but  the  judgmeotva 
reverfcd.     No.  12.  p.  37. 

A  perfon  a^.iinft  whom  a  judgment  had  been  recovered  in  Eogkad 
was  iurrtrndercd  by  his  bail,  who  were  relcafcd ;  he  thereupon  at- 
cuttrJ  an  iiillrumeiU  purporting  that  t  e  judgment  by  fuch  difchar^ 
fhould  not  be  idcafed.  This  inllrument  did  not  homologate  ibc 
judgment.      No.  38     p.   162. 

A  perfon  difpoucd  his  cftate  to  his  fon  burdened  with  payment cf 
his  (Uhts ;  the  fon  fold  to  an  onerous  purchafer,  who  being  fued  by 
the  afiignce  of  two  bonds  granted  by  the  father,  objcAcd  nullity  to 
thcfe  l)or.d:5.  It  was  rllegcd  that  the  grantor  of  the  bonds  had  bo- 
mol  ^ga*-c(l  the  fame  by  payment  ofinteteft,  &c.  ;  the  Court  iwd 
th.i:  I'.ich  alleged  homologation  did  not  hinder  the  defender  froa 
q-.uiliojiiiig  thcfe  bonds.     No.  8^.   p.  ^72. 

A  payment  to  account  by  the  grantor  of  a  bond,  after  an  irritanrr 
thereof  incurred,  was  found  in  an  a£lion  againft  the  cautioner  fo^l^^ 
grantor,  to  be  no  hon¥)logation  or  paffing  trom  the  refolutive  cbulc. 
No.  132.  p  590 
hujh.ivj  and  W'lje.  During  the  fubfiftence  of  a  marriage  a  wife  and  Kff 
iHler  having  equal  right  to  a  bond,  conveyed  the  fame  to  the  hulban^ 
He  afterwards  made  his  will,  appointing  his  wife  executrix,  and  «''> 
vtrfal  legatee,  for  behoof  of  the  grandchildren.  After  the  death ci 
the  hufband,  the  grant  formerly  made  by  her  to  him  was  not  revoca- 
ble, as  a  donatio  inter  virum  ct  uxorem.     No.  41.  p.  iy8. 

Abcai 
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Hu/band  and  Wife, 

A  bond  wich  a  chufe  of  annaaUrcnt  was  granted  blank  in  tbe  credi- 
tor's name,  and  delivered  to  a  wife  during  the  fubfiftence  of  her  mar- 
riage ;  the  hnfband  entailed  his  real  eilate  on  the  grantor  of  the  bond» 
andalfo  conveyed  to  him  all  his  perfonal  eftate,  but  was  not  privy  to 
faid  bond  :  in  a  competition  between  the  executor  of  the  hufband  and 
the  executor  of  the  wife,  the  hufband's  executor  was  pieferred  to  fsdd 
bond,  and  the  wife's  executor  was  ordered  to  refund  what  had  been" 
paid  toher-inher  widowhood.     No.  58.  p.  269. 

A  liferent  granted  to  a  wife  by  her  fon  was  not  reftri6led  by  a 
miflive  letter,  executed  by  her  without  her  hufband's  confent,  though 
a  decree  of  declarator  in  abfence  had  been  obtained  thereon.  No.  64, 
p.  290. 

A  minor  wifef -whofe  hu(band  was  major,  was  reponed  on  the  head 
of  minority  and  leiion  againft  certain  deeds  executed  by  her  with  her 
hufband's  confent ;  but  fuch  confent  of  the  major  hufband  excluded 
hujus  martti  and  courtefy ;  though  it  did  not  extend  to  enforce  a  warr 
randice  of  the  deeds  executed  by  the  wife,  to  which  watrandice  he 
was  fpecially  bound.     No.  78.  p.  346. 

A  perfon,  in  his  contra6i  of  marriage  with  his  firft  wife,  obliged 

himfelf  to  fettle  his  eilate  on  the  heirs  of  the  marriage ;  by  a  pro* 

curatory  of  reiignation  executed  in  fame  terms,  he  referved  power  to 

^rant  provifions  to  a  fecond  wife  and  younger  children,  on  which  in- 

feftment  followed ;  and  by  a  fecond  deed  he  afterwards  reftrif^ed  his 

right  of  granting  proviiion  to  a  fecOnd  wife  and  children  to  the  extent 

of  100,000/.  Scots:  after  a  fecond  marriage  he  granted  bond  to  a 

fecond  wife  for  an  annuity  or  jointure  of  1000/.  fterling,  but  made  no 

^  provifion  for  children  of  the  fecond  marriage.     In  a  queftion  with  the 

■    heir  of  the  firft  marriage  the  fecond  wife  was  declared  to  have  right  to 

her  jointure  till  Aie  drew  thereout  the  fum  of  100,000/.  Scots.     Nq. 

-    93.  p.  411.  ^ 

See  Legitintf  No.  M3.  p.  594. 
'JnifM  Dijcharge,'    A  father  in  his  foil's  marriage  contraft  bound  him- 
fclf  to  (ettle  an  eftate  upon  him  of  a  certain  annual  value ;  afterwards 
the  fon  executed  a  deed,  decbring  that  the  eftate  was  not  of  fuck 
ai^nual  value,  and  granted  bond  to  his  father  to  pay,  or  aHow  his  fa- 
ther to  charge,  a  luih  on  the  eftate  for  provifions  to  his  younger  bro- 
thers and  fifters ;  the  father  afterwards  mnted  a  difpofition  to  his  fon 
^a  terms  of  the  marriage-contrail ;  but  tnis  was  not  a  difcharge  of  the 
.  bond  granted  by  the  fon.     No.  70.  p.  324. 
'  indemvlUj,  Alleged  malverfations  of  the  confcrvator  at  Campvere  held  to 
be  remitted  by  an  indemnity.     No.  8.  p.  19. 

Y^Wtrj  pendente  Rte  not  remitted  by  this.     No.  16.  p.  55. 

'-Jnhihttioh.     Dj  marriage-contrail,  the  hufband  was  bound  to  reflgn  his 

'  eftate- to  himfcllF  and  the  heirs  male  of  the  marriage,  and  inhibition 

having  been  ufed  thereon,  he  was  difabled  to  dilpofe  of  that  eftate 

gratuitoufly  in  prejudice  of  the  heir  male  of  the  marriage.      No.   15. 

P-  47- 
•  Jrriteutey,    A  coUeflor  of  taxes  during  CromwelPs  ufurpation,  entered 

into  an  agreement  with  a  perfon  who,  after  the  Reftoration,  had  a 

"commiffion  to  fue,  compound,  tranfa6(,  and  agree  on  the  part  of  the 

cr6wn  ;  to  this  comiAiffioner  the  colledor  granted  bonds  for  certain 

fums,  and  the  commffHoner  obHged  himfelf  to  deliver  to  the  colM6tor 

fy  a  day  certain^  a  relbafe  from  the  crown,  otherwife  the  parties  were  to 

remain  as  they  were  before  the  bonds  were  granted ;  this  was  no  pemil 

irritancy^ 
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Jrrttancy,  , 

irntaaqr.  and  was  not  to  be  purged,  after  elapfing  of  that  day.   .No. 

^urtfJiSion.  The  York  BuSdin^irs  Company,  which  had  purchaJed  large 
eftates  in  Scotland^  was  liable  to  be  fucd  in  that  country^  in  a  per- 
fonal  ad  Ion  relative  to  a  transfer  of  Itock,  though  fuch  transfer  could 
only  be  made  in  London.     No.  120.  p-  921. 

• Comrmjpiry  Court.     This   court   Could    not    give    decreet    of 

preference  among  competing  creditors.     No.  85.  p*  3fto» 
St€  Forum  competetif^  No.  ic6.  p  467. 

yus  Exigendt,  A  lady's  jointure  being  fecured  on  certain  heritable 
debts,  but  no  infeftment  taken,  the  hufband's  eftate  was  afterwards 
forfeited  durin?  the  Ufurpation  ;  but  being  afterwards  reftored  to  his 
>.cir,re{erving  toe  claims  of  the  widow  ana  others^smd  ordering  thofe 
to  refund,  who  had  received  grants  out  of  the  eftate  ;  the  affignec  of 
the  widow's  executrix  had  no  jus  exigcndi  of  thefums  received  voder 
tbefe  grants.     No.  25.  p.  91. 

JuJLldary^  Court  of.  Decrees  of  that  court  appealed  firom,  and  rererfed, 
together  with  a  judgment  of  the  court  of  fcffion  founded  thcreoB. 
No.  20.  p*  69. 

King* I  annexed  Property,  A  perfon  to  whom  part  of  the  annexed  pro- 
perty had  been  granted,  created  a  herii able  lecurity  thereon  ;  his  own 
grant  was  afterwards  reduced,  and  the  decree  was  confirmed  by  an  ad 
of  re-annexation;  an  a£l  of  dif-annexation  was  fubfequently  pafled, 
and  a  new  grant  of  part  of  the  premifes  made  to  the  reprefeotative  of 
the  family  of  the  original  grantee,  though  not  his  heir :  this  did  not 
revive  the  heritable  fccurity  granted  by  him.     No.  55.  p.  254* 

JGri  Government.  Proceedings  again il  an  epifcopal  miniKcr,  before  the 
Tokratioo.A6i,  10  Ann.  c.  7.  who  had  been  imprifbned  for  extr-^ 
eifing  his  fundlion,  Tercrfed  on  appeal.     No.  6.  p.  I2. 

Kiri — Intrufion  into.     l*he  magiilrates  of  Elgin  bemg  panneffed  and  con* 
vided  in  the  Court  of  Judiciary  of  an  jntrufjon  into  the  pari{h  church, 
and  a  fine  fmpofed  upon  them,  the  judgment  was  reverCed.  No.  fto.p.69* 
See  jfu/liciary^  Court  of*     Ibid, 

Kirh  Patrimony,  The  fuperiority  of  certain  church  landsy  whidi  were 
parcha^d  from  the  crown  for  an  onerous  confideration,  and  which 
were  fpecially  excepted  in  the  z6i  1633,  c  13.  **  anent  regalities  of 
credlion,"  part  of  the  general  re-annexing  a^,  found  to  be  in  foch 
purchafcrs,  the  valTdl  having  taken  charters  and  infeftmenta  firom  the 
fulycJl  fuperlor  for  near  loo  years.     No.  3Ct  p.  iz8. 

In  1631,  certain  vailals  in  church  lands  advanced  money  to  the 
crown,  to  ailifl  in  redeeming  a  wadfet  granted  to  the  Earl  of  JLoudoo, 
the  Lord  of  Ercdiion,  upon  condition  that  they  (hould  hold. of  the 
crown  as  fuperior,  and  have  certain  other  privileges;  in  16^3,  the 
fuperioritics  of  all  c!iurch  lands  were  giatuitoufly  annexed  to  the 
crown ;  and  about  the  fame  time  vaflfals  who  (hoiud  advance  money 
for  redeeming  their  feu  duties  were  allowed  by  his  nuijefty  to  treat 
\vith  the  treafury  for  that  purpofe,  and  to  retain  their  feu  duties  in 
proportion, to  the  fums  advanced.  In  a  queftion  between  the  wad- 
letter,  and  the  vafTals,  who  had  advanced  money  in  1631,  it  was 
found  that  they  were  not  to  retain  their  feu  duties*  though  they 
bad  paid  money  for  privileges,  the  greater  part  of  which  had  beea 
granted  to  other  vaUals  gratuitoufly.  No.  66.  p.  303  • 
8ec  Forfeiture  for  Treafon,  No.  71.  p*53l. 

faegitim.  Portions  to  children  in  a  cootradl  of  marriage,  if  oot  £>  ex« 
prefled,  did  not  exclude  their  legitim.     No.  IJ3.  p.  594. 
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Legiiim, 

Upon  a  wife's  renouncing  her  thirds,  hy  the  contrad  of  marriagrp, 
the  oivifion  of  the  perfonal  eftate  was  bipartite^  one  half  Icgitim,  the 
other  half  dead's  part.     No.  133.  p.  594. 

ProTifions  to  children>  in  this  cafe,  did  not  come  off  the  whole 
head  of  the  executry  as  a  debt;  but  the  legitim  was  £rft  to  be  im- 
puted in  payment  of  their  portions ;  the  reil  was  to  be  taken  as  a 
debt  from  the  dtad's  part*  if  neceffary.     Jbid, 
Bonds  fall  under  legitim.     Ibid. 

Z^is  jIBhi  pendens*  A  defence  of///  alibi  fendent  was  repelled  >  where  the 
purfuer  produced  an  order  difmiifing  his  Chanctry  fuit,  which  was  the 
fubie^  of  this  defence^  and  a  declaration  under  his  hand,  difclaiming 

.  all  furtherproceedings  in  that  fuit.     No.  131.  p.  522. 

Lit^ioiu.  The  alfignee  of  a  younger  brother  fucd  an  elder  bro- 
ther bound  to  aliment  the  younger,  for  intereft  on  his  bond  of  pro* 
vifion  ;  the  mother  having  alimented  the  younger  fon  ex  pietafe^ 
a  fum  paid  by  the  elde(i  fon  to  the  mother's  fecond  hufband,  and  dif- 
charge  taken  for  the  younger  brother's  aliment  pendente  litet  did  not 
influence  the  caufe.     No.  137.  p.  611. 

Mdfemher  of  Parliameni.  In  an  adion  to  reduce  the  elcQion  of  certain 
xnagiftrates  of  a  royal  burgh,  on  account  of  the  imprifonment  of  cer« 

.  tain  of  the  dehors  by  the  provoft,  who  was  a  member  of  parliament  \ 
the  provoil's  privilege  of  parliament  could  not  be  pleaded  to  ftop  the 
declarator  againft  the  other  defenders,  as  not  ele^ed  by  a  fufficient 
quorum.     No.  ic2.  p.  452. 

Neither  could  the  provoft's  privilegre  of  parliament  (lop  the  purfuef 
from  infilling  upon  the  reafon  of  rcdud^ion,  that  fome  of  the  clears 
were  unwarrantably  imprifoned  by  the  provoft.     Ibid* 

Minor.     A  tack,  which  in  the  recital  bore  to  be  granted  by  a  minor, 

•  with  confent  of  curators,  but  was  (igned  by  the  landlord  only, 
having  been  foUewed  by  long  poiTeifion,  was  fuftatned.    No.  X2* 

"'  P-37-  . 

A  minor,  though  with  confent  of  his  curators,  could  not  gratw- 

,    toufly  alter  the  fettlements  of  his  eftate.     No.  129.  p.  ^64. 
See  Hufiand  and  Wtfe^  and  Courtefy^  No.  78.  p.  34^* 

MitBor  mm  tenetur  p/acitare.  The  maxim  did  not  bar,  in  a  redoiftioQ 
DDon  the  head  of  dole  in  the  minor's  father.     No.  lo.  p.  28. 

ifynomer.     Set  Fa/fa  DemanfiraiiOt  No  60.  p.  2 78.     No.  74.  p.  340. 

£aulmtl  Contraff.  A  creditor  by  adjudication  with  an  unexpired  legal, 
and  without  infefunent,  entered  into  an  agreement  with  two  other 

.  creditors,  by  which  he  confeoted  that  they  (hould  be  paid  before 
him ;  in  a  competition  between  a  (ingular  fucceflbr  of  this  a<yudgerf 
with  notice,  and  the  reprefentativet  of  thofe  two  creditors,  it  was 
.  found  that  the  preference  io  the  contract  was  perpetual,  and  that  as 
it  concerned  a  perfonal  fubje^,  on  which  no  infeftment  had  followed, 
it  was  effectual  againit  the  finguhr  fuccefibrs  of  the  grantors.     No. 

69    p.  317-       .  .  .       - 

At  compromifing  a  trania6^ion  relative  to  South-fea  ftock,  one  of 
the  parties  granted  an  obligation  to  the  other  to  pay  him  a  certain 
fum  with  this  provifo,  that  whereas  the  obligee  intended  to  fue  two 
of  the  dire^ors  to  make  void  his  own  bargain,  if  he  fudceeded,  the 
obligor  was  to  be  free  of  his  obligation.  The  obligee  having  got  an 
abatement  bv  compromise  from  the  direftors,  the  obligor  was  entitled 
to  a  proportional  abatement.    No.  113.  p.  503. 

Muiital' 
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Mutual  ohUgai ton.  A  hufl>and  having  granted  a  bood  of  proTifkmk 
coninicration  of  a  di(po^tion  executed  by  Itfs  wifcy  and  (he  haviDg  can- 
celted  the  difpofitiont  tbia  cancelling  diflbived  the  obligations  il  the 
bond.  No.  128.  p  561. 
Kegotiorum  GeJIor,  The  lefpondent  having'  font  money  hj  th^  appdhat 
to  be  by  a  third  perfon  laid 7  cot  in  ftock  tn  tbe  refpoodciit'a  ova 
■ame ;  on  the  death  of  thk  third  perfon,  the  appellant  coold  not 
warrantably  lay  out  the  aefpondent'a  money,  in  his»  the  appcUaot'i, 
own  name.  No.  99' p.  438. 
Non-^iUry,  A  fuperior  having  obtained  a  general  declarator  of  noa- 
cntry  againil  his  vaiTal,  his  agei^t,  in  a  fub'equent  raiding,  reftnded 
.  the  ibperior's  intered  fo  aa  to  be  ranked  pofteriorto  the  crewkoia  aaoo- 
al-rentere :  on  a  re4u6iipn  by  the  fuperior,  on  the  head  of  Icfioa^aDd 
abfencc  reifubRctg  caufoy  the  ranking  was  fuiibinedb  No.  22.  p.  ftx 
TsBum  IlUiitum,  An  eft  ate  was  fettled  by  a  father  upon  his  fon  iaad  ke 
heirs,  referving  a  liferent  to  a  certain  amount,  and  by  the  (ba'i 
naarriage-contradl  the  eftace  was  by  covenant  to  be  of  a  certain  ib- 
Boal  value :  two  years  atter  the  marriage  the  fbn  declared  by  a  deed 
that  the  eftate  was  not  worth  fo  much  per  auuum,  but  that  this  «m 
dime  topleafe  his  wife's  friends  ;  and  he  granted  bond  to  pay,  or  aSon 
his  father  to  charge  afum  upon  the  eftate,  for  provifions  toUi 
yoanger  brothers  and  fibers,  which  (hould  be  in  full  of  legitim :  tUi 
was  aot  contra  ^fm  tahularum  nupttalium.  No.  70.  p.  Z^A* 
fMi.  An  edace  held  in  the  name  of  a  truftee  for  the  Earl  of  Set* 
forth,  a  papift,  was  forfeited  to  the  public  by  the 'earl's  attainderfor 
treafon^  and  could  not  be  taken  r.p  by  the  proteftant  heir.  No.  57* 
p.  265. 

The  ac^  of  parliament,  >ij  6.  i.  c.  20.  gave  to  loyal  fuperiontbe 

.  eftaSes  of  their  vafTals  avtainrtd  of  treafon;  fix  lefialsof  a  truftee^ 

.  th«  £arl  of  .Seaforth,  a  ^papiib,  were  attainted .  and  the  £arl  bintf 

}ia«ing  beenal^)  attainted,- thefe  eftat<8w<re  claimed  by-the  protcfaat 

heir,  to  whom  they  were  decreed  by  the  Court  of  SeiDony  but  tkeir 

•  judgment  was  reverfed.     No.  6   .  p.  2P0. 

A  child,  a  few  montlis  old,  though  born  of  popiih  parcnti, 
might  take  an  eitate  by  diYpofition  irom  his  father.  No.  64.  p.  290. 
>  An  eflnte  dcfcendcd  to  two  heirs  portioncrs ;  the  elded,  a  pap^ 
by  hev  fird  marriage  had  a  fon  a  proteftant ;  in  a  contract  on  her 
fecond  marriage  (he  covenanted  to  fettle  theeftate  on  her  hufbandtad 
-  the  heirs  male  of  that  marriage.  A  ter  her  fecond  hu(band's  dcalB, 
ihe  eldell  Ion  o?  that  marriage  granted  a  difpofition  of  the  eftate  to  a 
third  party,  no  titles  had  hitherto  been  made  up  by  this  fon  of  tk 
lecnnd  marriage,  nor  by  his  mother  ;  but  the  difponce  now  gave  tb<a 
B  charge  to  enter  heirs,  and  thereupon  got  adjudication.  It  was  tct 
jvs  Urt'ti  to  the  proteftant  heir  of  ihefirft  marriage  to  obje^i  agaioi 
this  difpofition.     No.  125.  p   547. 

Papitts,  on  whom  the  fucctffion  to  heritable  fubje^s  devolved  be- 
fore the  a(5l  1700,  were  ncveriheltfs  precluded  from  fcrving  heirs  iftff 
that  ai^  pafitd,  without  taking  \V^  formula.     Ibid, 

An  onerous  purchafer  from  a  papill  coold  not  be  in  a  better  fita« 
tion  than  the  papift  liiinfelf.     Il$d. 

A  perlon  pop'i/bly  educated,  and  who  never  took  the  formula,  hcU 
to  be  a  papiU,     J  bid. 

An  phjtdipn  that  a  queftion  was  not  moved  of  the  difponer's  p> 
peiy,  andlhat  he  never  tgok  the  formula^  during  his  life*  wasrepelH 
Hid. 
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Th€  ad  of  parliameat  3  G«  i#  c.  i8«  did  not  extend  to  papifts  ta 
Scotland.     JbiJ, 

Parent  and  Child.    Sec  Tut^r  and  Pupil.     No.  68.  p.  312. 

P4tMve  Title.  A  perfon  granted  an  entail  of  his  eftatc  to  his  Ton,  «nd 
"his  hetrs  male  whatfoevcr,  with  the  burden  of  his  debts.  The  fon 
granted  a  back  bond  in  confideration  thereof  to  pay  the  father's  debts  :  * 
^fter  the  death  of  the  father  and  fon,  the  daughters  conveyed  the 
cdate  real  and  perfonal  of  their  father  and  brother^  to  a  creditor, 
without  making  up  any  title  thereto ;  and  the  creditor  granted  bond 
to  prpted  them  from  what  they  had  done»  and  the  debts  of  thetr 

*  father  and  brother ;  the  heir  male  of  entail  having  got  back  the  cftate* 
Coed  the  faid  creditor  for  debts  of  the  father,  as  a  vitious  intrometter* 
In  which  he  obtained  decree ;  and  the  Court  alfo  found  the  moveable 
debts  doe  to  fuch  intrometter  to  be  extinguifhed  ;  but  their  jtidgment 
was  reverfed,  and  the  creditor  ordered  to  account  for  adual  intromif- 
fiont  only.     No.  T14.  p.  539.  ^ 

■'  Apparent  Heir,     One  palling  by  an  apparent  heir  three  years  ia 

pofieffion,  was  not  liable  to  implement  fuch  apparent  heir's  gratuitoua 
bond  of  tailzie.     No.  129.  p.  564. 

jP«r.     An  alleged  tnift  referred  to  the  oath  of  a  peer.     No.  ^i.  p.  i%*i^ 

Penalty.  A  bond  of  provifion  by  a  father  contained  a  claufe  of  ann«al- 
renty  but  no  penalty  on  failure  :  in  an  adion  of  damages  for  not  punc- 
tual payment  of  intereft,  and  expences  thereon  incurred,  the  defence 
that  the  bond  contained  no  termiy  penalty  was  over-ruled»  and  the  de- 
fender was  found  liable  in  damages  and  expences.     No.  137.  p.  61 1« 

Perfonai  and  Real,  A  difpofition  was  made  of  an  eilate  to  one  perfon 
m  life-rent,  and  to  others  in  fee,  with  the  burden  of  payment  of  the 

-    grantor's  debts  which  were  not  fpecified ;  in  a  competition  betweea 

the  grantee  of  the  liferent  efcheat  of  the  liferenter,  and  the  creditors 

'  of  tM' grantor  of  the  difpofition,  the  Court  found  that  thefe  debts 

were  rtaU  and  did  affed  the  eflate ;  but  their  judgment  was  reverfed* 

No.  80.  p.  359. 

A  erantor  of  a  deed  declared,  that  if  children's  portions  were  not 
paid  m  his  lifetime,  perfons  whom  he  named  might  appoint  a  fa^or 
after  his  death  to  receive  certain  rents,  and  pay  fuch  portions  \  thefe 
portions  were  real  debts  affeding  the  eflate.     Ibid, 

A  difpofition  was  granted  by  a  father  to  his  fon  of  the  paternal 
eftate,  burdened  with  all  debts  contraded,  or  to  be  contraded  by  the 
fieither  \  in  a  queflion  between  an  onerous  purchafer  of  the  eftate  from 
the  fon,  and  an  ailignee  of  two  perfonal  bonds  granted  by  the  faid 
difponer,  the  Court  found  that  thefe  debts  were  a  real  burden  upon 
tbe  fubjedi  difponed;   but  their  judgment  was  reverfed.     No.  8j. 

See  Mutual  Contra8,     No.  69    p.  317. 
Perfonal  and  Tranfmiffible.     A  fum  appointed  by  a  fal'icr  to  be  paid  to 
his  fon,  his  heirs,    executors   or  aflignees,    at  a  day   certain^  was 
tranfmifllblc  by  the  fon,  though  he  died  before  that  day.     No.  70. 

Prefcription.  Furnifhings  to  a  funeral  did  not  form  fuch  a  continuation 
of  accounts  as  to  bar  the  triennial  prefcription  of  accounts  incurred 
before  the  death  of  the  deceafed      No    11.  p.  3-^. 

The  accounts  of  funeral  expences  paid  by  the  aflignee  of  an  execu- 
trix without  the  three  years,  were  prelcribed  where  the  aflignee  was 
not  contractor,  but  where  (he  was  contra&or  did  not  prefcribe.  No. 
iS.  p.  6i. 
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Prefeription. 

An  aingrnation  of  a  bond  being  cballengedy  the  long  prefaiptiw 
was  pleaded ;  but  it  was  found  that  the  prefcrtptum  of  40  ycarira 
not  to  be  counted  from  the  date  of  fuch  affigaation*  but  from  tk 
time  of  receiving  the  money  tbereon.     No  41.   p.  178. 

A  bafe  infeftment  was  taken  by  a  fon  on  difpolitioni  from  kii 
lather  in  1653  and  1656;  in  1680  the  father,  after  the  fon'a  dcttk^ 
refigned  the  lands  by  a  procuratory  of  reiignation,  and  took  bcv 
charters  from  the  crown  under  which  the  lands  were  held,  tiU  1715, 
without  making  up  titles  under  the  fon's  bafe  infeftment ;  an  ob- 
jetton  of  prefcription  to  this  bafe  infeftment  was  rcpcHed  ;  and  t 
was  found  that  the  lands  being  (liU  in  harediiiae  jactnU  of  the  (00,  a 
title  to  them  could  only  be  made  up  by  a  fervice  to  bim.  No.  U9. 
p.  564. 

An  irtitancy  m  a  bond  was  not  cut  off  by  the  lapfe  oR  40  yeas, 
after  an  alleged  homologation.     No   132.  p.  590. 
Prefumptlon.     A  bond,  on  prefumptions,  held  to  be  extinguifiicd.  Nc 
25.  p.  H4. 

From  circumdances  of  prefumptton,  a  perfon  appointed  hiBm  bf 
the  father  was  made  to  count  and  reckon  for  property*  which,  witi 
the  factor's  confent,  had  been  conveyed  by  a  weak  elder  brotbal 
another  perfon.     No.  28.  p.  10,*.  , 

A  perfon  being  fued  in  17 15  by  the  widow  of  ofie  to  whooi  s 
1697,  he  had  granted  a  bond  of  pen(ion»  for  the  confideratioB ef 
managing  the  ^rantor*s  law  affairs ;  though  the  penfion  was  Dcver 
demanded  by  the  grantee  during  his  life»  the  bond  was  fuftaiaed  vl 
the  money  decerned  for.     No.  47.  p.  209. 

In  1691  a  colonel  ^ave  his  lieutenant  colonel  a  draft  on  huagcBt 
for  2;o/.  and  paid  him  5c/.  in  money»  for  which  a  receipt  va 
granted ;  in  a  ftatemtnt  of  all  the  officers'  accounts  in  1692^ » 
notice  was  taken  of  the  tranfa^ion  of  the  preceding  year,  but  tk 
lieutenant  colonel  acknowledged  to  have  received  75/.  1 2/.  9d.  of  wbc 
was  due  to  him,  and  he  and  the  other  oiHeers  afligned  their  claims t 
the  colonel,  to  be  folicited  by  him:  in  an  adion  after  the  death r: 
the  parties  in  1719*  it  was  found  that  the  draft  for  250/.  was  not  tobt 
hel4  to  have  been  paid  by  the  drawee,  unlcfs  this  was  othcrwifei^ 
ftru6led  ;  and  that  the  50/.  paid  by  the  colonel  in  i69i»  was  not  ta 
be  held  included  in  the  75/.  \2s.  8</.  acknowledged,  in  1692,  to  hi« 
biren  received.     No.  62.  p.  282. 

Children's  provifions  not  claimed  till  after  a  forfeiture,  and  the  bpi^ 
of  feveral  years  after  a  locality  might  have  been  made  effectual  - 
pay  them,  were  not  prtfumed  to  have  been  paid.      No.  80.  p.  355' 

A  locality  granted  as  a  provifioii  to  an  eldctt  fon  was  held  to  b; 
revoked  by  a  deed  of  revocation  found  in  the  jrrantor*g  repofitor^ 
after  his  death,  though  not  publirtied  or  recorded.      No.  94.  p.  41' 

Bonds  of  pi^nfion  granted  to  an  advocate,  (afterwards  prefidcntc 
the  Court  of  Scflion)  during  his  continuance  to  be  an  advocate,  «tr. 
fucdon  after  his  death  by  his  fon  as  wholly  rennaining  due,  after ts 
lapfe  of  a  good  many  years  from  their  dates;  and  were  fuftainedrl 
the  date  of  the  grantee's  becoming  prefident  of  the  Court  of  Sefi* 
his  fon,  the  puifuer,  giving  his  oath  of  credulity  on  the  debts  s* 
cbimtd.     Nos.  I16,  117,  iiS.  p.  514. 

In  a  redudlion  of  a  mother's  fettlements,  brought  by  her  fon  ^ 
heir  a^aind  a  ilHer  who  was  benefited  by  them  on  the  ground  '^ 
the  filler  had  had  accefs  to  the  repofitories  of  the  deccafed,  and  ioS 
what  deeds  (he  chofw'^  and  might  have  deilroycd  the  reft;  the  fiilerbav^j 
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nated  in  tiefcnce  that  the  deeds  wrre  given  to  her  by  her  mother,  it 
was  neceflary  for  the  purfuer  to  prove  that  the  defender's  intromiffion 
was  unwarrantable.     No.  126.  p.  %^z* 

The  deeds  produced  were  prefuAed  to  contain  the  lad  will  of  the 
deccafed.     Ibid* 

A  circumftantial  proof  brought  by  the  purfuer,  that  the  deccaftd 
had  declared  that  (he  had  made  other  fettlements,  and  of  embezKle* 
ment  on  the  part  of  the  defender  was  found  infufHcient.     Ibid* 

In  a  proving  of  the  tenor,  in  regard  the  purfuer's  counfcl  did  not 
deny  that  the  deed  was  in  her  hands  cancelled,  and  refufed  to  give 
their  oaths  of  calumny  thereon,  the  defender  was  aflbilsied.  No.  I  aS* 
p.  561. 

See  Provifi99u  to  Hart  and  Children,     No.  94.  p.  417. 
Tenor.     No.  128.  p.  56  £. 
■*■'        Donatio   non  tnefumitur.     A  difpofltloa  by  a  father  to  his  fon, 
followed  by  a  (afine  which  was  not  regiftered,  made  to  preferve 
the  eftate  from  the  penalties  o4  a  teft  adi,  might  be  warrantably  can- 
celled.   No.  2.  p.  4. 

By  marriage-contra^  a  wife  was  provided  to  the  houfehold  fumi« 
ture ;  the  huiband  afterwards  granted  her  a  bond,  and  the  liferent  of 
a  houfe  was  fettled  upon  her ;  thefe  did  not  fall  under  the  maxim^ 
but  fubGded  as  feparate  and  diftindi  rights.     No.  18.  p.  6r« 

Where  a  difpoution  had  been  made  by  a  father  to  his  fon,  followed 
with  infeftment  taken,  but  not  recorded,  nor  cloathed  with  poflTeffion^ 
a  daughter  was  intitled  to  take  up  the  fee  as  heir  to  her  father.     No* 

Mam'age  provifions  prefumed  to  be  compcnfated  by  the  grant  and 
acceptance  of  a  poftertor  provifion.     No.  80.  p.  35^. 

Two  deeds  of  mortification  for  educating  children  at  a  pariik 
fchool  were  found  in  the  grantor's  repoHtories  after  his  death  ;  the 
one  bore  date  four  years  after  the  other,  but  was  in  fame  terms  with 
the  firft,  with  this  alteration  only,  that  a  larger  fum  was  mottified^ 
and  a  greater  number  of  boys  to  be  educated :  the  Court  having 
found  that  both  fubfided  as  didind  deeds,  the  judgment  was  reverfed. 

No.  84.  p.  377-  . 

The  Court  haying  alfo  refufed  a  proof  by  the  inftrumentary  wit- 
nefles  of  the  donor's  intention,  their  judgment  was  reverfed,  and 
liberty  given  to  examine  the  inftrumentary  witnefTes.     Ibid. 

Decifions  precifely  fimilar  given  by  the  Court  below,  and  Court  of 
Appeal,  in  the  cafe  of  two  other  deeds  of  mortification  granted  by 
the  fame  party  to  King's  College,  Aberdeen.     No.  89.  p.  397. 

Pri%e.  A  French  privateer  having  captured  a  Scotch  (nip,  took  a 
quantity  of  goods  out  of  her,  and  fome  money  from  the  fhipmafter^ 
and  upon  payment  of  a  ranfom  agreed  upon,  allowed  the  (hip  to  de« 
part  with  a  ranfom  brief ;  the  privateer  having  continued  upon  the 
coafty  and  being  there  captured  by  a  Britifh  (hip  of  war,  the  goods 
and  money  taken  by  force,  as  well  as  the  ranfom  money,  were  to  bt 
reftored  by  the  captors.     No.  32.  p.  130. 

Procefs,  In  a  competition  between  two  peribns  feverally  claiming  to  be 
heirs  to  an  eftate,  the  inqueft  refufed  to  retour  either  of  them.  One 
of  thefe  parties  called  the  other  as  a  defender  in  an  adiion  of  re-> 
du6iion  and  declarator ;  a  third  claimant  then  craved  to  be  admitted 
as  a  defender  in  that  adion,  dating-  himfelf  to  be  in  the  fame  degree 
\of  propinquity  with  the  other  defender,  which  the  purfuer  acknqw* 

ledged. 
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PfUi/f, 

Icted.    The  Coart  haviBg  rtfiified  to  «dmk.  tftit  tliiirdi  pitty  m  t 
de&idtr  IB  that  adioo^  thcjudgmcotvasfevcrfM*     Mou  98.  P>^ 

In  the  rcduftion  of  a  bond,  bearing  to  befer  mbDCjr  vBt»  oa  W 
grmnidof  no  oacrout  caule,  tbf  dcfeiKkrackiiowkdgea  tkac  tbeooa* 
fideration  wai  the  Cptare  trantfin*  of  Sooth-Sea  fto^  and  iatcd  th« 
fiich  transfer  wm  afterwarda  made  accoidtn^  to  «ke  pmfacr'a  otdtf. 
Thk  quality  in  the  condcfcendancc  did  aot  provcagainft  tkcpwfiiEr. 
No.  IIS.  p*499* 

In  a  piocdii  rehtifc  to  the  advance  of  a  (mm  of  mp/utff  Aejmtaet 
fet  feith  the  tenor  of  an  obii«itipB  grrated  by  UiAC^ 
£|tbert  for  a  iJ^te/GfM  made  dt  the  latter, .«nd  Cevenl  bttcraaamlbc 
defender's  handt ;  in  terms  of  the  z€t  of  fedemntf  the  defender  w 
held  as  coofefied  on  the  tenor  libeUed»  asheiekherooiifcflUiiord^ 
niedthefiune.    No.  iji.  p.  58a* 

See  U/wy.  No.  115.  p.  jxi. 
"^ASMdCmmi^fiom,^  Apmoer  oppofedthegnnttDgof  tnaAeal 
commiffion  for  examining  the  defcndery  a  peer,  ia  lAodon*  in  aaatp 
ter  referred  to  his  oath,  on  the  ground  that  ho  heing  old  aad  paor 
conU  not  follow  the  examination  $  the  commilBna  waa  aiicilhckft 
gfvntcd*    No.  88.  p.  394. 

'^Decra.  In  a  decree  an  alleged  former  decree  hanag  been  fiMndel 
OD»  as  the  ground  thereoft  wad  foch  decree  not  having  bean  pi^ 
Boottcedt  the  fiecond  decree  wu  nuD.    No.'8f*  p.  jSo.- 

»&fmeuef.    &et  C^  of  Affml mkt Ei^mm rf  Ptrm^. 

'fyct^milhi^iiKe.  In  mutual  anions  rdativc  to  dttpropefCy  of aco» 
Bson,  ieveral  witnefies  on  both  fides  were  examined  upon  'an  aft  mi 
eommiffion;  and»after  ateoonddiligencetOthcntudioliad  notbefias 
appeared,  were  idfo  examined :  one  of  the  parties  gave  ia  a  nevH 
of  witncfiesi  praying  fiir  a  new  aft  and  commHEon^  and  to  fane 
fiune  witnefles  it-examined  on  commiflion,  who  had  abeady  de< 
poned  before  the  Court,  but  this  was  refnCed.  No.  56.  p.  159. 
-— -  LisJUuta*  After  extra6ting  a  decrccy  with  a  refervation  thems 
of  ieveral  claims,  the  objedUon  of  lis  Jimia,  and  that  thefe  pointt 
were  not  contained  in  the  original  fummonSy  was  fuftained  by  the 
Court ;  but  their  judgment  was  reverfed  upon  appeal,  and  it  vai 
found  that  the  aflignee  of  an  executrix  nugbt  im/ifi  for  thefe  dsims. 
No.  II.  p.  32. 

Notwithfianding  this  reverfal,  it  was  found  iu  a  new  a&ion,  that  ft 
was  ftill  competent  to  plead  prefcription  to  thefe  claims.  No.  18. 
pb  61. 
Promiffory  note.  It  was  objedled  to  a  promifTory  note  granted  in  LondoBy  , 
that  it  was  not  holograph  nor  figned  before  wttneffes,  and  that  there- 
fore the  flgiiing  and  payment  of  the  money  ought  to  be  proved ;  but 
the  obje^ons  were  repelled      No.  11;.  p.  511* 

A  partial  payment  was  to  be;  deduded^  firil  out  of  the  intereft  aid 
afterwards  out  of  the  principal.     Ibid, 
Proof.    Could  the  malverfations  of  a  public  o£Scer  be  proved /er^)fi|p» 
lares  teftesf     No.  8.  p.  19. 

A  deed  found  to  be  fraudulently  altered,  upon  ocular  infpefUoa  of 
its  different  pieces,  and  a  letter  from  one  of  the  perpetrators  of  die 
fraud.    No.  10.  p*  2^. 

A  debt  held  to  be  fubftantiated  againft  a  cautioner  by  the  oath  of 
the  perfon  for  whom  he  was  bounds  in  another  caofe«  No.  41* 
p.  183. 

Whctho 


Pr9o/.     , 

Whether  holograph*  or  not  being  referred  to  the  oath  of  the  grantor 
of  a  bondy  the  term  circumduced  againil  hiio  for  not  deponing.  No. 
47.  p.  209. 

The  court  having  allowed  a  party  to  report  a  proof  led  in  the  fame 
natter  at  ifTue,  but  in  another  caufe,  at  the  inftance  of  another  party 
againft  him,  in  which  his  prefent  opponents  dU  compear ^  the  judgment 
was  revcrfed.     No.  67.  p.  307. 

A  perfon  fent  money  to  London  by  another,  to  be  by  a  third  laid 
out  in  dock  in  the  name  of  the  perfon  fending  the  money  ;  this  third 
perfon  having  died,  the  perfon  fending  the  money  received  a  letter 
from  his  fon,  informing  him  that  the  bearer  of  the  money  had  laid  out 
the  fame  in  ftock  in  his  own  name,  and  gave  the  other  his  option  to 
ftand  to  th«  bargain  or  not ;  this  letter  was  hekl  to  be  proof  of  fuck 
option  tendered.     No.  99.  p-438. 

In  a  reduction  on  the  head  of  ufury,  the  court  having  refufed  to 
examine  a  mental  fervant  of  the  defender,  who  was  a  fubicribing  wit«i 
fiefs  to  the  agreement  alleged  to  be  ufurious,  the  judgment  was  revcrfed 
of  confent.     No.  107.  p.  471. 

The  grantee  in  a  bond  having  propofed  to  examine  a  cautioner 
therein  as  a  witnefs  with  regard  to  the  tranfadiou  for  which  the  bond 
was  granted,  confenting  that  what  he  deponed  to  fhould  not  be  of 
prejudice  to  him ;  the  court  refufed  to  admit  him^  but  the  judgment 
was  reverfcd  of  confent.     JbU. 

In  a  fpuilzie  brought  againft  the  leader  of  a  party  on  the  king*« 
fide  during  the  rebellion,  perfons  belonging  to  that  party  were  valid 
witneffes  for  the  defender.     No.  loF.  p.  477. 

A  foreign  fa6^or  fuing  merchants  in  Scotland,  alleging  that  hit 
claim  was  known  to  and  approved  of  by  the  (hipraafter,  having  refufed 
to  refer  this  to  the  (hipmaftcr's  oath,  a  proof  by  witncfFes  was  refufed 
him.     No.  123    p.  534. 

See  Prefumption,  No.  126.  p«552- 
Provj/totu  to  Heirs  and  Children,  A  mother  being  put  in  pofRffion  of 
her  eldcft  fon's  forfeited  eftate  for  aliment  to  younger  children  ;  in  a 
queftion  with  the  fon  after  reftoration  of  the  ellate,  it  was  found  that 
the  mother's  intromiffions  above  the  current  intereil  of  the  chilurcn'a 
portions,  went  in  difcharge  of  former  intereft  and  current  intercft,  but 
not  in  payment  of  principal,  or  of  future  intereft.     No.  16.  p.  $S» 

A  portion  being  left  to  a  daughter,  with  a  provifo  that  (he  (hould 
not  difpofe  of  or  encumber  the  lame,  or  intereft  thereof,  till  the  times 
of  payment  were  elapfed ;  (he  might  neveriheltrfs  allign  the  fame  in 
truft,  to  have  an  action  carried  on  to  recover  the  intereft.     No.  17. 

P  59-      . 

A  fpecial  provifion  in  a  marriage-contradl  of  fums  of  money  to  be 

laid  out  on  land,  or  other  good  fecurity,  and  alfo  of  conqueft  in  lands, 

heritages,  fifhings,  fums  of  money  and  others,  to  the  heirs  of  the  mar* 

riage,  went  to  all  the  children,  and  not  to  the  eldeft  fon  only.  No.  90. 

P-  399- 

A  difcharge  of  provifions  g^ranted  by  two  of  thefe  children  to  their 

lather,  ii^  confideration  of  a  certain  fum  of  money  paid  to  them,  ope- 
rated in  his  favour  with  regard  to  the  remainder  of  their  provifions, 
and  not  in  favour  of  another  child  who  did  not  difcharge.     Hid. 

A  father  executed^a  deed  in  favour  of  his  heir,  giving  him  a  locality 
over  part  of  his  eftate,  and  afligning  the  tacks  to  him  with  warrandice 
6Bom  Ss£^  a&d  4ecd|  aod  a  power  of  revocation  ly  writ  under  th§ 
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Proieft. 
]e<^ed.     The  Court  having  rcfufed  to  admit  tbia  third  party  u  i 
defender  in  that  adion,  the  judgmeot  was  reverfed.     No.  98.  p.  4)& 

In  the  reduction  of  a  bond,  bearing  to  be  for  money  lent>  oa  ibc 
ground  of  no  onerous  caufe,  the  defender  acknowledged  that  the  coi- 
fideration  was  the  future  transfer  of  South-Sea  dock*  and  ftated  tbt 
fuch  transfer  was  afterwards  made  accordingly  to  the  purfuer's  order. 
This  quality  in  the  condefcendance  did  not  proveagainft  the  purfner. 
No.  112.  p.  499. 

In  a  procefs  relative  to  the  advance  of  a  fnm  of  moneyf  the  parfoer 
fet  forth  the  tenor  of  an  obligation  granted  by  himfelf  to  the  denmdcr'i 
father,  for  a  depoJUum  made  by  the  latter,  and  feveral  letters  as  in  the 
defender's  hands ;  in  terms  of  the  a<fl  of  federunt,  the  defender  vai 
held  as  confefTed  on  the  tenor  libelled,  as  he  neither  confeflcd  nor  de* 
nied  the  fame.     No.  131.  p.  58a. 

See  Ufury.  No.  115.  p.  fii* 
— -  ji&  and  Cowmtffion.  A  purfuer  oppofed  the  granting  of  an  ad  aod 
commiflion  for  examining  the  defender,  a  peer,  in  JLondon,  in  a  mat* 
ter  referred  to  his  oath,  on  the  ground  that  he  being  old  and  poor 
could  not  follow  the  examination ;  the  commii&oa  was  neverthek& 
granted.     No.  88.  p.  394. 

•Decree.    In  a  decree  an  alleged  former  decree  having  been  founded 
on,  as  the  ground  thereof,  and  fuch  decree  not  having  been  pio- 
oounced,  the  fecond  decree  was  null.     No.  8;.  p.  380. 
— *  Expences  of^     See  Cofts  of  Apbeal  and  Expimat  of  Procefs, 

Incident  BtRgence,  In  mutual  aimons  relative  to  the  property  of  a( 


non,  feveral  witnefTes  on  both  fides  were  examined  upon  an  ad  u^ 
commiffion ;  and,  after  a  fecond  diligence,  others,  who  had  not  befioit 
appeared,  were  alfo  examined  :  one  of  the  parties  gave  in  a  newtt 
of  witneffes,  praying  for  a  new  ad  and  commimon,  and  to  hve 
ibme  witnefTes  re-examined  on  commiflion,  who  had  already  d^ 
poned  before  the  Court,  but  this  was  refufed.  No.  k6»  p.  259. 
— -  L'tsfnita.  After  extracting  a  decree,  with  a  relcrvation  therda 
of  fcveral  claims,  the  objection  of  lis  fnita,  and  that  thcfe  points 
were  not  contained  in  the  original  fummons,  was  fuftained  by  the 
Court;  but  their  judgment  was  reverfed  upon  appeal,  and  It  wai 
found  that  the  aflignee  of  an  executrix  might  in/tft  for  thefe  claims. 
No.  II.  p   32. 

Notwithflanding  this  reverfal,  it  was  found  in  a  new  adion,  that  it 
was  dill  competent  to  plead  prefcription  to  thefe  claims.  No.  18. 
p.  61. 
Promjj[fory  note.  It  was  objeded  to  a  promifTory  note  granted  in  London, 
that  it  was  not  holograph  nor  figned  before  witnefTes,  and  that  there- 
fore the  figning  and  payment  of  the  money  ought  to  be  proved  ;  but 
the  objedions  were  repelled      No.  115.  p.  51 1. 

A  partial  payment  was  to  be  deduded,  firft  out  of  the  intereft  and 
afterwards  out  of  the  principal.     Ibid. 
Proof.     Could  the  malverfations  of  a  public  officer  be  proved  ^r  ^aji- 
lares  tcjles?     No.  8.  p.  19. 

A  deed  found  to  be  fraudulently  altered,  upon  ocular  infpedion  of 
its  different  pieces,  and  a  letter  from  one  of  the  perpetrators  of  the 
fraud.     No.  10.  p.  2^. 

A  debt  held  to  be  fubflantiated  againft  a  cautioner  by  the  oath  of 
the  perfon  for  whom  he  was  bouad^  in  another  caufe«     No.  4^* 

Whether 
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Monimg  an  J  Sale, 

f  Tor  lu  years,  during  which  term  the  pcrfon  in  ]>ofrcfiion  of  it  ac« 

•     counted  for  the  rents  which  were  kfs  than  the  intereft  of  the  price. 

'  4th,  A  dedu6^ion  ot  certain  expences  lie  had  been  put  to,  in  adjud- 
inj^  the  debts  due  by  the  eftate.  In  this  cafe  the  purchafer  had  beta 
employed  as  agent  to  condufk  the  fale.  The  court  naving  refufcd 
thcfe  dedudltonsy  and  allowed  the  fellers  30/'  of  expcnces.  The 
judgment  was  affirmed.     No.  34.  p   139. 

JRieqgnkhn.     Sec  For/eiiure  for  Treafon,    No.  72.    p.  335. — No.  73. 

P    \^7- 
RtJmSioH*     In  an  a61ion  where  vanous  objc^ions  were  made  to  the  pur- 

fucr's  title,  the  court  having  ordered  production  to  be  made,  and  af* 

terwards  granted  certification  ;  the  judgment  was  reverfed,  and  it  was 

ordered,  that  the  defenders  (hould  not  take  a  term  for  prod uC^iun, 

vntil  the  purfuer  had  made  out  his  title,  upon  which  he  founded  hii 

fuit.     No.  104.  p.  459. 

The  defenders  in  a  redudlton   improbation  having  of^e£^ed  to  the 

purfuer's  infeftment,  which  was  taken  at  the  caftle  of  B<infF  by  dlf- 

peafation  in  a  charter  of  1625,   that  by  a  poftenor  charter  the  caille 

was  disjoined  from  the  barony ;  the  court  found  that  ohjei^ion  not 

relevant  to  hinder  the  taking  of  terms  for  produ^ion,  reLrving  this 

natter  after  produ<^ion  ;  but  their  judgment  was  reverfed.     No.  12  u 

The  defenders  made  another  objcftion,  that  the  pirfuer  claimed 
frnder  a  charter  to  heirs  male,  whereas  a  fubfequent  charter,  as  they 
offered  to  prove^  had  been  granted  to  heirs  general :  the  court  gave 
the  fame  judgment  on  this,  as  on  the  former  obje^ion  ;  but  theirjudg- 
ttient  was  alfo  reverfed.     IhU. 

And  it  was  ordered,  that  in  the  further  progrefs  of  the  caufe,  the 
court  ihould  not  oblige  the  appellants  to  take  a  teim  for  produdlion, 
vntil  tlie  purfuer  made  out  his  title,  on  which  he  lounded  his  fuit. 
I6U. 
Aeglftration.     A  deed  reftrifting  an  unlimited  power  of  granting  provi- 
iions  to  a  fecond  wife  and  younger  children,  which  unlimited  power 
was  contained  in  infcftments  upon  record,  was  found  valid,  though 
not  regiHered,  io  a  quediou  between  the  heir  and  a  fecond  wife. 
No.  93.  p.  41 1. 
MUprefenlalion.     The  heir  male  of  a  marriage,  to  whom  an  eftate  wat 
provided  by  marriage-contra£l,   being  fervcd  h/cres  mafcuhs  et  provi" 
jiomt^  was  found  by  the  court  liable  to  warrant  hii  father's  d.e^di ;  bu€ 
the  judgment  was  reverfed.     No.  1^.  p>  47. 

A  difpofition  was  made  by  a  perfon  to  one  of  his  daughters,  and 

Ae  heirs  of  Ker  body,  whooa  failing  to his  heirs  and  alTignecs; 

upon  this  difpofition  tlie  daughter  was  infcft,  and  dying  wiihoMt 
iffue,  her  fifter  viz%  itx^ttA  lanquam  legltima  tt  prop'wquinr  hara  to  the 
father  and  her ;  the  fervj^  ought  to  hasre  becu  as  heir  of  provifion. 
^o.  44.  \>.  192. 

The  eideft  fon  of  a  marriage  was  retoured  Ugktmut  et  propinquior 
h4tres  to  his  father  cum  beneficio  inventarii.  Ill  the  inventory  he  gave 
up  not  only  the  lands  fettled  upon  him  in  his  mother's  contract  of 
marriage,  but  alfo  certain  other  lands,  and  afterwards  brought  a  re- 
43udtioii  of  the  provifions  tn  a  fecond  contrail  of  marriage,  alh^^ing 
dtutt  he  was  (crved  hetr  4)f  provl6aQ,  tlu:  lurrativeof  the  retcur  clefigti* 
J^g  him  1^  procreated  between  a  certaia  father  and  muthct-:  it  w^t 
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General  jffflgnation. 
at  the  time  of  bis  dcceafe,  as  would  fatisff  and  pay  s  certaio  finB, 
gave  no  preference  in  a  competition  of  creditora  aftor  tbe  ddicoi'i 
death.  No.  IC9.  p.  483. 
ffsrediias  jncens.  See  Pre/cripiianf  No.  129.  p.  564. 
Heritable  and  moveable*  A  father  in  1641  >  on  hia  eldeft  fon's  marrtafie, 
fettled  an  ciUte  upon  him  and  the  hen's  thereof,  referriog  a  power  to 
burden  ;  the  fon  was  infeft^  and  half  the  marriage  portion  paid  to  tk 
father  ;  but  the  wife  dying  without  iffue  within  year  and  dajy  the 
father  granted  boml  to  thefon  to  employ  the  fame  for  hia  bcndt»  or 
to  reftridl  his  power  of  burdening  ftro  iamio.  The  elded  fon  alfo  dyiof^ 
the  father  fettled  the  eftate  on  the  fecond  fon»  ^o  granted  hcnttUe 
fecuritits  to  creditors,  upon  which  infeftmenta  were  taken  in  16669 
and  apprifings  in  1670.  His  fon  having  taken  up.  the  fuoceffioo  a 
htir  to  his  uncle,  at  the  inftance  of  creditors  the  contra6k  of  marriift 
and  infeftment  were  reduced,  but  with  a  claufe  that  the  half  of  IK 
marriage  portion  which  had  been  paid  ihould  be  a  real  burden  on  tk 
*  eilate.  In  a  competition  between  the  perfon  having  right  to  thii  halt 
t)f  the  marriage  portion,  and  the  perfon  entitled  to  the  infeftmeatsof 
1666,  and  apprifings  of  1670,  the  Court  having  preferred  the  fonacri 
the  judgment  was  rcverfed.     No.  39.  p.  167. 

A  bond  taken  to  a  man  and  his  wife  in  liferent,  and  to  their  daugii- 
ter  in  fee,  and  faih'ng  her  by  deceafe,  to  the  huiband,  his  hcira,  excca- 
tors^  or  affignees,  found  to  be  moveable,  that  being  but  one  fubftin- 
tion.  No.  49.  p.  216. 
Holografb,  Whether  holograph  or  not  being  referred  to  the  oath  rf 
the  grantor  of  a  bond,  the  term  was  circumduced  againft  him  for  tot 
deponing.  No  47.  p.  209. 
Hmologntkn  In  a  redu^lion  of  a  tack  on  the  ground  of  nullity,  tC  «a 
found  by  the  Court  that  the  receipt  of  rent  by  the  grantor'a  heir  fcr 
more  than  30  years  imported  no  homologation  ;  but  the  judgment «a 
rcverfed.     No.  12.  p.  37. 

A  perfon  againft  whom  a  judgment  had  been  recovered  in  Engfaad 
was  iurre ndercd  by  hl8  bail,  who  were  relcafed ;  he  thereupon  exe- 
cuted an  inllrunu'iU  purporting  that  te  judgment  by  fuch  difcbirge 
fhould  not  be  rt-lcafcd.  This  inllrument  did  not  homologate  Uie 
judgment.     No.  38    p.  162. 

A  perfon  difponcd  his  cllate  to  his  fon  burdened  with  payment:: 
hi?  debts;  the  fon  fold  to  an  onerous  purchafer,  who  being  fucd  bv 
the  affignee  of  two  bonds  granted  by  the  father,  obje6^cd  nulh'tyto 
thiTe  holds.  It  was  alleged  that  the  grantor  of  the  bonds  bad ho- 
mubgnrcd  the  fame  by  payment  ofinterell,  &c.  ;  the  Court  toD&i 
tha:  I'lch  alleged  homologation  did  not  hinder  the  defender  fro2 
q-.uilioniiig  thefc  bonds.     No.  8^  P-  372. 

A  payment  to  account  by  the  grantor  of  a  bond,  after  an  im'taocr 
thereof  incurred,  was  found  in  an  a£lion  againfl  the  cautioner  for  ths 
grantor,  to  be  no  homologation  or  palling  from  the  refolutive  daofe. 
No.  1 32.  p  S9^ 
Hvfb.irJ  and  N'ijtf.  During  the  fubfiftcnce  of  a  marriage  a  wife  and  bfr 
iiller  having  equal  right  to  a  bond,  conveyed  the  fame  to  the  huft^aui 
He  afterwards  made  his  will,  appointing  his  wife  executrix,  and  o"-* 
vcrfal  legatee,  for  behoof  of  the  grandchildren.  After  the  death 0: 
the  hufband,  the  grant  formerly  made  by  her  to  him  was  not  revoa- 
ble,  as  a  donatio  inter  virum  ct  uxorcm*     No.  41.  p.  178. 

Abed 
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Hii/band  and  Wife. 

A  bond  with  a  cUufe  of  annaaUrent  was  granted  blank  in  tlie  credi- 
tor's name,  and  delivered  to  a  wife  during  the  fubliftence  of  her  niar« 
riagc ;  the  hu(band  entailed  his  real  eilate  on  the  grantor  of  the  bond» 
and  alfo  conveyed  to  him  all  his  perfonal  e(late»  but  was  not  privy  to 
faid  bond :  in  a  competition  between  the  executor  of  the  hu(band  and 
the  executor  of  the  wife,  the  hufband's  executor  was  pieferred  to  fdd 
bond,  and  the  wife's  executor  was  ordered  to  refund  what  had  been" 
paid  toherinher  widowhood*     No.  58*  p.  269. 

A  liferent  granted  to  a  wife  by  her  fon  was  not  reftrifled  by  a 
mtllive  letter,  executed  by  her  without  her  hufband's  confent,  though, 
a  decree  of  declarator  in  abfence  had  been  obtained  thereon.  No.  64, 
p.  290. 

A  minor  wifet'whofe  hufband  was  major,  was  reponed  on  the  head 
of  minority  and 'leiion  againft  certain  deeds  executed  by  her  with  her 
hufband's  confent ;  but  fuch  confent  of  the  major  hufband  excluded 
hhjtu  marUi  and  courtefy ;  though  it  did  not  extend  to  enforce  a  warr 
randice  of  the  deeds  executed  by  the  wife,  to  which  watrandice  he 
was  fpecially  bound.     No.  78.  p.  546. 

A  perfon,  in  his  contract  of  marriage  with  his  firft  wife,  obliged 
himfclf  to  fettle  his  edate  on  the  heirs  of  the  marriage ;  by  a  pro* 
curatory  of  reHgnation  executed  in  fame  terms,  he  referv^d  power  to 
grant  provifions  to  a  fecond  wife  and  younger  children,  on  which  in* 
^ftment  followed ;  and  by  a  fecond  deed  he  afterwards  reftridled  his 
right  of  grranting  proviiion  to  a  fecdnd  wife  and  children  to  the  extent 
of  100,000/.  Scots:  after  a  fecond  nuirriage  he  granted  bond  to  a 
fecond  wife  for  an  annuity  or  jointure  of  1000/.  fterling,  but  made  no 
proviiion  for  children  of  the  fecond  marriage.  In  a  queftion  with  the 
■  heir  of  the  firft  marriage  the  fecond  wife  was  declared  to  have  right  to 
her  jointure  till  fhe  drew  thereout  the  fum  of  ioo,0oo/.  Scots.  Nq. 
•    93.  p.  411. 

See  Lrgtiinif  No.  1^3.  p.  594. 
liitpM  Difcharge*'    A  father  in  his  foh's  marriage  contrad^  bound  him* 
felf  to  fettle  an  eftate  upon  him  of  a  certain  annual  value ;  afterwards 
the  fon  executed  a  deed,  decbring  that  the  eftate  was  not  of  fuch 
annual  value,  and  granted  bond  to  his  father  to  pay,  or  aUow  his  fa- 
ther to  charge,  a  lum  on  the  eftate  for  provifions  to  his  younger  bro- 
thers and  (ifters ;  the  father  afterwards  granted  a  difpofition  to  his  fon 
in  terms  of  the  marriage-contradl ;  but  this  was  not  a  difcharge  of  the 
,  bond  granted'by  the  fon.     No.  70.  p.  324. 
-  fndemnUy.  Alleged  malverfations  of  the  confervator  at  Campvere  held  to 
be  remitted  by  an  indemnity.     No.  8.  p.  19. 

B^ittrj  pendente  Rte  not  remitted  by  this.     No.  16.  p.  55. 

'Jnhibthon*     By  marriage-con tra(5l,  the  hufband  was  bound  to  refign  his 

eftate  to  him  felf  and  the  heirs  male  of  the  marriaee,  and  inhibition 

having  been  ufed  thereon,  he  was  difabled  to  dilpofeof  that  eftate 

gratuitoufly  in  prejudice  of  the  heir  male  of  the  marriage.      No.   15. 

'  Irritaney.  A  coUe^or  of  taxes  during  Gromwell's  ufurpation,  -entered 
into  an  agreement  with  a  perfon  who,  after  the  Reftoration,  had  a 
commiflion  to  fue,  compound,  tranfa6t,  and  agree  on  the 'part  of  the 
crown  ;  to  thi$  comnkilftoner  the  colledor  granted  bonds  for  certain 
fums,  and  the  commrflioner  obliged  himfelf  to  deliver  to  the  colle^or 
ly  a  day  certain^  a  relbafe  from  the  crown,  otherwife  the  parties  were  to 
renmih  as  they  were  before  the  bonds  were  granted ;  this  was  no  penal 

irritancy. 
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Talhie.     An  heir  of  entail  "prohibited  from  alienatfng  gniwX 
where  the  prohibitory,  irritant,  and  refolutive  claufcs  were  refcritiv 
as  contained  in  another  enta3.     No  21.  p  76. 

At  making  an  entail  the  inftitute  re-conveyed  to  hta  fatber  an  efak , 
formerly  fettled  upon  him,  and  he  and  his  wife  difcliarged  an 
tion  upon  the  father  contained  in  their  contra£^  of  nnarriage,  the 
tute  nevcrthdefs  could  not  gratuiloufly  alter.     Ibid. 

It  being  found,  that  in  refpe^  an  entail  with  prohibitory 
contained  no  irritancy  of  the  right  of  the  contravcner,  the  debts  of  tbtl 
heir  in  poflcflion  did  equally  a{Fe£t  the  eftate  with  the  debts  of  hi' 
authors;  the  judgment  was  reverfed.     No.  29.   p.  no. 

y\n  entail  executed  prior  to  the  a£l    1685  faftaioed,   thouj^b  c^ 
je£lion  made  that  it  was  not  regiilered  in  terms  of  that  a6i.     /jijl 

A  father  infeft  in  an  eftate  in  life-rent,  and  a  fon  enfeft  id  fe 
jointly  entailed  the  eftate  in  the  fon's  contradl  of  marriage,  with  p^ 
hibitory,  irritant,  and  rcfolutive  claufes,  and  with  power  to  the  nhff 
and  fon  jointly  to  alter;  the  entail  was  infert  in  the  reader 
upon  the  joint  fupplication  of  the  father  and  fon,  but  no  refigaitiei 
was  made,  nor  infeftment  taken  thereon:  the  irritancies  and  cfaifel 
not  to  alter  were  binding  upon  the  fon  after  the  father's  death,  c«a{ 
fuppofing  the  fubditution  were  gratuitous.     No.  46.  p.  203. 

A  fon  received  right  to  an  eiUte  from  his  father,  and  the  ^\ 
afterwards  executed  a  procuratory  of  rcfignation  for  an  entail  of  tk 
eftate,  with  prohibitory,  irritant,  and  rcfolutive  claufes  to  himielf  i 
life-rent  and  to  his  father  in  fee,  and  failing  of  hinn  to  the  beiriBit 
to  be  procreated  of  his  own  body,  and  failing  of  them  to  other  bca 
of  entail:  this  procuratory  was  recorded  in  the  regifter of tiihie^ 
and  inhibition  ufed  againli  the  grantor,  but  no  charter  or  {afinetiki 
thereon  :  it  was  found  that  there  being  no  antecedent  onerous  orfc 
for  making  this  entail  efpecially  in  favour  of  heirs  to  be  begottesfll 
bom,  and  feeing  it  remained  in  the  terms  of  a  perfonal  right,  wit^ 
being  perfcded  by  charter  or  fafine,  it  was  revocable  by  the  mikff 
ther<.of  with  confent  of  his  father  the  firfl  inftitute.  No.  J*- 
p.   226. 

A  father  executed  an  entail  in  favour  of  his  fon  ;  the  fon  incBrrrd 
an  irritancy  m  favour  of  the  father  for  not  relieving  him  from  dcbti 
within  a  certain  period;  but  before  declarator  was  attainted  oftrca* 
fon  :  the  court  found  that  the  eftate  returned  to  the  father,  thougi 
there  was  no  declarator  of  the  irritancy,  and  that  the  irritanq*  t& 
not  pnrgeablc.  Upon  appeal  the  judjjment  was  found  nuU^  tb:  c^> 
having  no  j urif (It dlon.      No.  65.    p.  298. 

A  tailzie  executed  in  1716,  not  recorded  in  the  regifter  of  tailiifli 
fullained  in  1725,  as  a  title  whereon  to  fcrve  heir  of  provifion.  N^ 
I2y.  p  564. 
7V/W/.  Prorogations  of  tacks  of  teinds,  where  an  augmentation  i 
Oipend  was  fmall,  1  educed  from  iiiL  19  years,  to  one  19  yca.'i 
No.  7    p.  16. 

Grouitds  fufHcient  on  which  to  reduce  a  decree  of  erc6lion  of  iE«f 
parifh.     No.  T9    p.  6c. 

The  rcafons  of  redudtion  ought  to  have  been  advifed  before  oroa* 
ing  a  new  proof  and  perambulation.     Ih'td, 

An  action  of  valuation  being  fuffered  to  lall  afleep,  the  miniftcr^ 
a  tack  of  certain  teinds  to  the  magillrates  of  a  royal  burgh,  and  t- 
action  being  wakened,  thcfe  magiilrates  ought  to  have  been  caiUds 
parties.     No.  26.'  p.  96. 

Adtci« 


INDEX.  «47 

A  decree  of  valuation,  obtained  on  a  midake  as  to  the  rental,  fet 
afide,  and  the  midake  redified.     No.  26.  p.  96. 

9'tnor*  The  tenor  of  a  loft  deed  of  remuneration  to  a  wife  over  certain 
lands,  for  part  of  her  jointure  fecured  upon  other  lands  renounced  by 
her,  found  to  be  proved,  by  an  inftrumcnt  of  fafinc,  a  deed  in  which 
the  remuneratory  deed  was  recited,  and  a  ilender  proof  by  witnelFes* 
No  43.  p,  187. 

It  was  not  neceffary  to  prove  the  ccfus  omijjioms  in  this  cafe. 
Ibid, 

The  defender  having  claimed  a  proof  that  the  purfuer,  his  mother, 
in  his  minority  had  intromiflion  with  all  hid  father's  writings, the  fame 
was  refufed.     Ibid. 

The  court  having  reduced  a  decree  of  proving  the  tenor  of  a  bond 
in  1698,  and  a  decree  of  adjudication  on  the  bond  prior,  and  de- 
cree of  mails  and  duties  fubfequent  to  the  proving  of  the  tenor,  for 
the  reafon  that  it  had  not  been  proved  who  were  the  writer  and 
witneffes;  their  judgment  was  reverfcd,  and  the  reafons  of  redudion 
repelled.    No.  48.  p.  211. 

in  an  afiion  by  a  mother  againft  her  fon  for  proving  the  tenor  of 
H  deed  executed  by  her  in  her  hufband's  lifetime,  the  purfuer  having 
the  difpofition  in  her  own  hands  cancelled,  and  having  never  ratified 
the  fame  judicially,  it  was  prefumed  to  have  been  cancelled  by  her- 
felf,^  and  (he  was  not  allowed  to  prove  the  tenor  thereof.  No.  128. 
p.  561. 

T^efiament.  A  teftamcnt  executed  in  extremh  reduced,  where  the  tefta- 
tor's  hand  was  fupported,  and  affifted,  in  writing  the  latter  part  of 
his  name.     No.  9.  p.  26. 

Tbirlage,     See  Forfeiture  for  Treafon^  No,  ^9.   p.  274. 

Treafon.  Obligations  granted  by  a  perfon  in  prifon  before  trial  The  Earl 
of  Winton,  while  inpiifon,  previous  to  his  trial  and  attainder  for  high 
treafon,  granted  receipts  bearing  to  be  for  money  advanced  to  him, 
but  thefe  were  not  allowed  in  whole.     No.  1 19.  p.  5 18. 

It  was  found,  however,  that  he  was  entitled  to  be  alimented  out 
of  his  eftate  at  that  period>  mA  to  apply  money  to  the  .cxpences  of 
kift  trial  and  for  his  maintenance  in  prii'on  for  3  months ;  and  for  fucb 
expences  the  fum  of  2972/.  3/.  was  modified.     Illd, 
See  Forfeiture  for  Treafon  pajftm, 

Treajurj  and  Exchequer*  Appeal  from  a  judgment  of  the  commiflioners 
of.     No.  3.  p.  8.     ' 

7ruft.  A  (ccond  fon  having  accepted  from  his  father  a  tack  of  the 
nmily  eftate  for  payment  of  debts,  and  having  afterwards  obtained 
from  hit  elder  brother  a  difpcGtion  of  that  eftate  ;  in  an  a6lion  at  the 
inftance  of  the  fon  of  this 'elder  brother,  (whom  the  court  had- found 
to  have  been  ferved  belr  mak)  the  truftee  was  obliged  to  count  and 
clear  the  onerous  caufe  of /aid  difpofition.     No.  15.  p   47. 

A  difcharge  granted  by  an  executrix  to  a  managrr  for  her  under  a 
will,  who  had  a  falary,  of  all  his  receipts  and  intromifiions,  was  not 
fufficPent  to  difcharge  him  from  the  intromiflion  with  a  bond,  which 
the  deceafed  had  difponcd  to  his  widow  and  executrix,  for  the  good 
of  his  grandchildren.     No.  41.  p.  178. 

Though  the  aflignaiion  of  the  bond  bore  to  be  for  an  onerous  caufe, 
in  the  circttmftiinces  of  tbe  parties,  as  executrix  and  truftee,  it 
was   held    in    a  queftion  near   50  years  from  the  date  of  thia  at- 

-  iijnauon,  that  it  did  not  prove  the  onerous  caufc  thereof.     Ibid. 

T  t  4  Circu.nftaQcaft 
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Circnmftances  inferring  the  truft  of  a  difpofittoa  beartbg*  to  be  htn* 
table  and  irredeemable,  and  upon  which  infeftment  had  foUowed* 
Np.  52.  p.  234. 

The  truft  being  declared,  the  tniftee  was  ordered  to  conttsiie  10 
poffefiion  till  it  was  redeemed,  or  proved  that  the  debt  was  paid. 
IbU. 

After  feveral  interlocutors  holding  the  appellant  as  confeflcd  for  act 
deponing,  the  appeal  was  brought  that  he  might  be  repooed  to  hu 
oath  ;  but  the  interlocutors  were  afhrmcd.     Ibid. 

An  eftate  held  in  truftfor  a  papift  was  forfeited  by  his  dttainder  for 
treafon,  and  could  not  be  taken  up  by  the  proteiiant  heir.  No*  57. 
p.  263. 

The  attainted  yaffals  of  the  truftee  of  an  attainted  papft 
did  not  forfeit  their  ellates  to  the  proLeftant  heir,  who  claimed  them 
as  a  loyal  fuperior  under  i  G.  i.  c  2o.  but  to  the  crowo.  No.  61. 
p  280. 

A  perfon  who  had  conveyed  his  feu  to  his  fuperior's  foD»  baviog 
contended  that  the  conveyance  was  depoiited  with  a  truftee,  \m 
certain  conditions  were  fulfilled  ;  after  obtaining  the  oath  of  the  fope« 
rior,  was  alfo  allowed  the  oath  of  his  fon>  the  difpooee.  No.  65. 
p.  287. 

In  a  fubfequent  appeal  on  the  fame  fiibje6^«  the  fon  having  deponed 
that  he  perfonally  gave  noconfideration  for  the  deed,  and  that  it  wras  not 
deliveied  to  him,  but  that  everything  was  tranfa^ed  by  his  father, 
and  that  he  never  heard  of  any  conditions  or  truft ;  it  was  found 
that  the  depofitions  did  not  fupport  the  allegations  of  truft.     No*  8^ 

P-  394- ... 
'        Certain   alleged    qualifications  of    truft   Jbund  to  be   irrelevant. 

No.  97.  p.  435. 

Try  (lees  chofen  by  creditors,  who  had  a  falarv  for  their  trouble, 
having  tlirown  the  debtor  into  prifon  en  a  caption,  but  afterwards 
liberated  him  without  applying  to  the  creditors  for  their  confent  ;  the 
debt  being  afterwards  loft,  it  was  relevant  to  make  thefe  truftets 
liable  to  the  debt,  that  they  coniea|ed  to  the  debtor's  liberation. 
No.  103.  p.  457. 

The  creditors  of  a  truflce  could  not  affe^  the  trufl  eftate.  No.  1 36k 
p.  607. 
Vutor  and  Pupil.  Acceptance  of  the  office  of  ttitory  found  not  proved 
by  tutorial  inventories,  which  were  not  judicially  fignedy  and  wanted 
wnter's  name  and  witncffes,  unlefs  polterior  aft*  of  adminiftratioQ 
were  proved  :  nor  by  a  miffive  letter  not  holograph,  confeotio^  to 
lend  ihe  pupil's  money.     No.  33.  p.  134. 

Certain  a6ls  of  admin iflration  found  not  fufficient  to  infer  the  ac« 
ceptance  of  the  office.     Jhid, 

A  tutor  having  taken  a  heritable  bond,  in  corroboration  of  a  per- 
fonal  oiie«  payable  to  the  pupil  and  her  iifue,  whom  failing  to  three 
aunts,  her  next  in  kin,  nominaiimf  it  was  found  that  he  a6Ved  war* 
rantably.     No.  49.  p  216. 

Lord  Saltoun  having  left  4000/.,  payable  at  the  firft  term  after  ha 
dcccaie  to  the  eldeil  fon  of  the  mafter  of  Saltoun,  and  failing  him  to 
the  prantor'b  heirs  of  entail ;  and  having  appointed  an  uncle  of  the 
pnpil  to  be  his  tutor  and  curator,  with  a  falary  during  non-age,  with 
power  to  uplift  the  principal  and  intereil|  to  employ  the  money  in  the 

purcha£; 
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Tutor  and  Pufih 
purchafe  of  lands^  Sec. ;  the  pupil's  facber,  the  heir  tnd  executor 
of  the  grantor  of  the  provifion,  was  not  obliged  to  pay  over  the  money 
to  the  uncle  without  fecurity  :  but  to  pay  jt  to  the  Court  of  Seffion, 
who  were  ordered  to  lay  it  out  in  the  niamier  dtre^ed  by  the  grant. 
No.  68.  p  312. 

yU  et  Metus.  During  the  dependance  of  a  decbnrator  of  truft,  the  tmilee 
having  arrefted  the  purfuer,  and  while  under  caption  baring  taken  from 
him  a^difcharge  ana  renunciation  of  all  tnift,  and  of  the  adlion  of  reduc* 
tion  ;  this  dilcharge  was  reduced  upon  the  head  of  w  et  mttvt  f  and 
the  defender  was  ordered  to  pay  6c/.  Scots  of  expenceSy  befoff  he 
could  be  further  heard  in  the  principal  caufe.     No.  52.  p.  234. 

A  difpofition  was  ^rahtcd  by  a  woman  to  her  heir  at  few, 
rcferving  her  own  life-rent  and  the  courtefy  of  a  future  huf- 
bandy  and  declaring  that  it  (hould  not  affedi  the  heirs  of  her  own 
body;  and  was  followed  by  a  more  formal  difpofition  a  few  days  after- 
wards, on  which  infefiment  followed  :  fhe  brought  an  action  for  re- 
dudtion  an  the  ground  that  being  under  arreil  in  London,  at  the  fuit 
of  a  creditor,  her  heir  the  difponee  had  rcfufed  to  bail  her,  unlefs  (he 
executed  the  deed  Hrft  mentioned ;  and  that  the  bailiff  threatening 
to  carry  her  to  Newgate,  fhe  gave  her  confent,  and  executed  this 
deed  after  bail  was  granted,  but  before  fhe  left  the  bailiff's  houfe: 
the  court  1  educed  the  deed,  and  all  that  followed  thereon;  but  their 
judgment  was  reverfed.     No.  86.  p.  387. 

Union,     Stc  ReduSiont  No.  121*  p.  525. 

l/fury.  During  the  rapid  rife  of  South-Sea  flock  an  agreement  waa 
entered  into  on  a  Sunday,  to  fell  a  certain  quantity  of  flock,  at 
go  per  cent,  above  the  price  of  the  preceding  day,  the  price  not  to  be 
payable  till  a  year  after  transfer  of  the  flock  ;  and  an  heritable  bond 
was  afterwards  granted  in  confjquence  of  the  transfer  for  payment 
of  the  agreed  price  on  a  day  certain  :  this  bond  being  reduced  on 
the  head  of  ufury,  the  judgment  was  reverfed  of  confent.  No.  107. 
p.  471. 

A  defender  having  alleged  ufury  again  (I  a  promiffory  note  granted 
to  the  purfuer,  the  purfuc ,  a  goldfmith  or  banker,  refiding  in  Lon- 
don, was  ordered  to  confefs  or  deny  the  fafls,  and  a  commiflion  was 
granted  to  Lord  Chief  Juilice  King  to  take  extradls  from  his  books. 
No.  115.  p.  511. 

In  a  loan  of  money  negotiated  by  drawing  on  a  foreign  merchant, 
and  re-drawing  on  London,  the  borrower  agreed  to  pay  exchange  and 
re-exchange  ;  though  this  amounted  to  more  than  legal  interefl,  it  was 
not  ufury.     No.  131.  p.  582. 

Writ.  An  objedlion  made  to  a  receipt,  that  it  was  void,  being  neither 
holograph,  nor  having  the  folemnities  required  by  the  a6ls  of 
parliament  relative  to  the  telling  of  writings,  was  not  fullained* 
No.  62.  p.  28z. 

Was  a  deed  written  and  executed  at  Dublin,  which  bore  to  be 
written  "  by  Edward  Dudgeon,  Gentleman,'*    valid  ?     Ibid. 

A  deletion,  and  a  marginal  note  figned  by  the  grantor,  neither 
of  which  were  noticed  in  the  telling  clau'e,  having  been  held  to  be 
pull,  the  judgment  was  reverfed.     No.  81.  p*  364. 

The  writer  of  a  bond  was  thus  defigncd,  *^  Patrick  Gordon, 
<<  (cfvant  to  Mr.  Alexander  Dunbar  i"  the  C&urt  of  Scffion  found 
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this  a  imllit]f.  This  was  brought  before  the  Court  of  Appra!,  bm 
xm  not  decided,  the  appeal  being  decided  upon  a  ground  fuperTedlog 
that  queftion  between  the  parties*     No.  8^.  p*  372. 

A  bond  reduced  as  Titiatedywhere  after  tne  luin»  the  wo  A  "  pounds" 
was  written  upon  an  erazure»  and  the  penalty  was  in  merks  effcering  toi 
fifth  part  of  the  principal,  if  it  had  been  merks,  but  not  itpoundS|« 
it  ftood  in  the  bond  claimed  on.  This  bond  had  been  allowed,  as  it 
ftoody  for  a  conspenfation  in  an  action  between  the  father  of  the  per- 
fons  clumtng  on  it  and  a  third  party,  upwards  of  50  years  before,  EmU 
was  not  then  produced.    No.  110.  p.  488. 

An  obje£Uon  of  razure  in  fuhfiantlaMus  repelled.       No.   ilf 
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RefpondcDts.' 

Sinhh  and  Burton 
StCTcnfon 

Stewirt  and  others 
Do.  (Sir  George) 

Do. 
Do. 

Stewart  (Sir  James) 
Stirling  (Prefbytery  of) 
Stirling 

Swinton  (Sir  John) 
Thrctphnd 

Walhcc 

Watfon 

Watfon 

WOfon 

Do. 


Appellants. 


Morifon 

Forfeited  Eftates,  Commif- 

fioners  of» 
ColHer 
Forfeited  Eftates,  Comraif • 

fioners  of. 
Do. 
Do. 

Do.  App. 

St.  Ninians,  Heritors  of^ 
Forfeited  Eftates^  Commif- 

fioners  of,         '         App. 
Goddard 
Forfeited  Eftates,  Commif- 

fioners  of,  "^PP' 

Do.  do. 

Watfon 

Baflcett  and  others 
Arratt 
Do. 
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345 
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617 
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617 
618 

134 
197 

«34 
409 
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